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pmmissioner of Social Security

Aug 28, 2019
UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON
ADDISON L., No. 1:18-cv-03217+RHW
Plaintiff,

ORDER GRANTING

v PLAINTIFF'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUD GMENT
SECURITY ADMINISTRATION,

Defendant

Before he Court are Platiff's Motion for Summary Judgment, ECF No.
13, and Defendarg Motion for Summary Judgment, ECF No. T&e motions

were head without oralargument. Plaintiff is represented by D. James Tree, :
Defendat is represeted byAssistant United Stas Attoney Timahy Durkin and
Special Assistant United States Attorney Heatherriffith. For the reasons set
forth below, the Court grants PlaintgfMotion for Summary ddgment and
denies Defendatd Motion for Summary ddgment.
JURISDICTION

OnApril 22, 2015, Plaintiff filed a Title llapplication for a period of
disability and disability insurance benefialegingan msetdate of August 1,
2014. Plaintiff's application was denied trally and uporreconsideration.
Plaintiff therafter filed a requesbf hearing A video hearing was heloh July 20
2017 Paintiff appearedin The Ddles, OR, and the ALpresided over the hearir
from Portland, ORPaul K. Morrson an impartial vocational expert, also
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appeared at the hearing. Plaintiff was represebteD. James Tree and Robert
Tree. Mr. Robert Tree appearatthe heang.

The ALJ issued decision on December 29, 2017, findiigintiff was not
disabled.The Appeals Caoucil denied a request for revieWlaintiff brought a
timely actionin the United States District Court for the Eastern District of
WashingtonThe mdter is before tis Court under 42 U.S.G& 405(g)

SEQUENTIAL EVALUA TION PROCESS

The SocialSecurity Act defines disability as tireability “to engage in any
substantial gainful actiwtby reason of any medilly determinale physical or
mental impairmet which can be expected to result in death or which has last
can be expected to last for a continuous period of not less than twelve ma4at
U.S.C.81382c(a)(3(A). A claimant shall be de¢rmined to b under a disability
only if his impairments are of such severity that the claimamtisunable to do
his previous workandcannot consideringlaimants age, education, anebrk
experieres, engge in any other substantgainful work which exiss in the
naional economy. 42 U.S.®.1382¢a)(3)(B).

The Commissioner has established a-ftegp seqential evaluation proces
for determining whether a persordisabded under the Act20 C.F.R88
404.1520(a)(4)416.920(a)(% Bowen v. Yuckerd82 U.S. 137, 14812 (1987).

At step one, the ALJ must determine whether the claimant is presently
engaged irfsubstantial gainful activity.20 C.F.R.8 404.1520(b)Substantial
gainful activity isdefined asignificant physical anthertal activitiesdone or
usually done for pay or profi20 C.F.R8404.1572If the clamant is engaged ir
substantial aovity, he or she is nafisabled 20 C.F.R8§ 404.1520(b).If he is not
engaged in such activitthe ALJ proceeds tine second step

At step two, the ALJ must termine whether thelaimant has a severe
medically determinable impairmeat combiration of impaments 20 C.F.R8

404.1520@)(4)(ii). If the claimant does not have a sevanparment or
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combination of impamerts, he or e is not disdled. A claimart’s imparment,
or combination ofmpairments, is not severe if it does not significantly limit hi
her physical or mental ability to do basic workiates. If the impairments
severe, the evaluatiggroceeds to the third step

At step three, the ALmust determine whetheryaof the claimants severe
impairments meets or equals one of the listed impairments acknowledged b
Commissioner to beufficiently severe as to preame substantial gaial adivity.
20 C.F.R88404.1520(d), 404.1525; 20FER. § Pt.404, Swbpt. B App. 1 (‘the
Listings’). If the impairment meets or equals one of the listed immgeats,he or
she will be foundlisabledat step three without further inquir$ee20 C.F.R88
404.1520(d), 41820(). If it does not meet arqual onethe ALJproceeddo the
fourth step.

Before congleringstep fourthe ALJ must first determine the claiméasit
“residual functional capacity(RFC). 20 C.F.R8404.152@Qe). An individual s
resdual functional capacity is his ability to do physical and mental work actiy

ona swstained basis despite limitatiof®m his impairments20 C.F.R.8

404.1545(a)(1)ln making this finding, the ALJ ast consider all relevant medig

and other evidence. 20 C.F.8404.15%(a)(3).

At step four, the ALJ must determine whether then@dat s RFCenales
the claimant to perform past relevant wazR.C.F.R8 404.152Qe)—f). If the
claimantcanperformpast releant work, heor sheis not dsabledld. If the
claimant canngperform this vork, the ALJ proceeddo the fifth andinal step.

At step five theburden shifts to the Commissier to prove the claimant
canpeiform other work irthe national economgonsideringclaimants age,
education, work experience, aRé#rC. 20 C.F.R.81520(g). To meet this burden,
the Commissioner must establish: (1) the claincant performother work; and (
such work exists in significant numbergire national economy20 C.F.R .8

404.156(c)(2); Tacket v. Apfel 180 F.3d 1094, 1099 (9thilC1999)
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STATEMENT OF FACTS
Plaintiff was43 at the timeof his onset date in 201Many years ago, he
injured his back and had surgery. The surgeryinifially successfulput as the
years progressetis back problems slowly got worse. He continteedork after

his surgery until 2014. Hexplained that hiteft foot is numb all the time and his

toes on his right foot are numb. He has a torn soesiin his left kne He
experiences headachamtinuously He has troukbe sitting and standing forang
periads of time. He lays dowtwo or three times a day due to the paia. H
explained thaif there is a day where he does too much, the next elaghtoay
on the coucland can barely get to th@throomHe goes hunting with friends, b
he sits inthe truck to shodtis bow If he gets a shot, his friends get the anima
and bing it back to the hous@heydo most of the work.

His prior work consisted of working in the truckimgdustry, driving truck
and loading and unloadingle testified that b hal to stopworking after missing
too much work da to the numbnesmdweakness in his legs, urinary
incontinence, angain.

THE ALJ 'S FINDINGS

At step one the ALJ found Plaintifhad not engaggd in sulstantal gainful
activity sine August 1, 2014the dlegedonset dateAR 20.

At step two, the ALJ foundPlaintiff has the following severe impairment
left kneemeniscugear, lumbar degenerative didisease/degenerative joint
disease with radulopatly status post remote sy, obesity, and affectie
disorder/adjustment disorder. AR 20.

At step three the ALJ found Plaintiff does not have an impairment or
combination of imp@ments that meets or medily equals the severity of one g
the listed impament in 20 C.F.R§ Pt.404, Qubpt. P, App 1. AR 21-22. The
ALJ specificallyreviewed listing 1.02(A), 1.04,12.04, 2.06,12.15 1.00(Q),
4.00(1), and 3.00(id.
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The ALJconcluded Plaintif has the residal functional capacity to perforrn

light work as defined in 20 ER 404.1567(b) except he can stand and
walk 4 hoursin an 8hour workday and hevould require the ability

to alternate between sitting and standing every 30 tmié0tes for

up to 10 minutes; he carccasionallyclimb ramps and stairdie @n
never climb ladders, ropes, and sclafép he can never lalance; he
can occasionallystoop, kneel, mouch, and crawl; he should avoid
concentrate@xposure to work hazards, such as mackioe heghts;

he can perform work involving simpleoutine tasls; he can have
occasionatontact wih the gaeral public and with cavorkers.

AR 22-23.
At step four, the ALJ found Plaintiff is unable to perform any past rele\

work. AR 28.

At step five, the ALJ foundhat considering Piatiff’s ageeducaton,
work experiene, andRFC, there are jobs thaiest in significant numbers in the
national economy that the claimant can perfohR 32-33.

STANDARD OF REVIEW

The Commissionés determination will be set aside only when thel’A
findings arebased on legal errorroare not supported by substantial evidence i
therecord Matney v. Sullivan981 F.2d 1016, 1®1(9th Cir. 1992)citing 42
U.S.C.8405(g)).“ The findings of the Commissioner of Social Security as to
fact, if supported by subasntial evidence, shall be conclusivd2 U.S.C.8 405(Q)
Substantiakvidence ismore than a mere scintilfaRichardson vPerales 402
U.S. 389, 4011971), but'less than a preponderaricBorenson v. Weinberger
514 F.2d 1112, 1118.10 Oth Cir. 1975). Substantial evidence‘isuch relevant
evidence as eeasonable mind might accept as adequate to sugpporiclusiori.
Richardson402 U.S. at 401.

The Court mustiphold the ALJs demal of benefitsif the evidence is
susceptibled more than oneational interpretation, one of which supports the

decisionof the administratie law judge.Batson v.Commr of Soc. Sec. Admin.
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359 F.3d 1190, 1193 (9th Cir. 2004). Theu@aeviews the entire recordones v
Heckker, 760 F.2d 993, 99@®th Cir. 1985).If the evidence can support either
outcomethecourt maynot substitute its judgment for thattbe ALJ.” Matney
981 F.2d at 1019.

A district court*may not revese an ALJs decision on account of anror
that is harmless Molinav. Astrug 674 F3d 1104, 1111 (9th Cir. 2012). An err(
is harmless if itg “inconsequential to the ultimat®ndsability determinatiori.
Stout v. Comin, Soc. Sec. Admim54 F.3d 1050, 1055 (9th Cir. 2008he
burdenof showingharmful errorfalls upon the party apgling the ALJs decisior
Shinseki v. Sandey$56 U.S. 36, 409-10 (20®).

ISSUES FOR REVIEW
1. Whetherthe ALJ erred in finding Plaintiff did not mekisting 1.04A?
DISCUSSION

Plaintiff argues the ALdeversibly erred when findingedid not meet

Listing 104A. He maintainshe meets the requirements set fortthim Listing.

With respect to Plaintiff’'s diagnoses and this listing, the ALJ wrote:

The claimant’s lumbar degenerative disc disease/degenerative joint
disease does not meet or equal listing 1.04 for disorders of the spine.
The claimant does not have nereet compression with the other
citing findings in subsection (A).

AR 21.

“A boilerplate finding is insufficient to support a conclusion that a
claimants imparment does not meet or equal a listlimparment.Lewis v. Apfel
236 F.3d 503, 5122¢h dr. 2001).Ratherthe ALJ“must evaluate the relevant
evidence before concluding thatlaimants impairments do not meet or equal
listed impairment. Id.

To meefa listed immirment, a claimant must establish that hela s
“satisfiesall of thecriteria of that listing, including any relevant criteria in the
introduction” 20 C.F.R.88404.1525(d)3), 416.92%c)(3) (emphasis addedl a
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claimants imparment meet orequals a listed impement, he or she will be found

disabla at step three withodurther inquiry.See20 C.F.R88404.1520(d),
416.920(d).The impairment musdlsohave®lasted or can be exgied tolastfor a
continuous periodf atleast 12 montls.” 20 CF.R.88404.152%c)(4),
416.92%c)(4).

Listing 1.04A sets forththerequremens applicable in this case

1.04 Disorders of the spine (e.g., herniated nucleus pulposus, spinal
arachnoiditis, spinal stenosis, ostebatis, degenetave disc disease,
facetarthritis, vertebral fracture), resulting in coraprise of a nerve
root (including the cauda equina) or the spinal cord. With:

A. Evidence of nerve root compression characterized by heuro
anatomic distribution gbain, limitation of motion of the spe, motor

loss (atrophy with associated muscle weakmessiuscle weakness)
accomp@nied by sensory or reflex loss and, if there is involvement of
the lower back, positive straigldg raising test (sitting and supine);

20 C.F.R.8 Pt.404,Subpt. P, Appl., 1.04

Here, he ALJ propely foundthatPlaintiff's lumbar degenerativeisc
diseaseandlumbar radculopathyaresevere imp@ments However, he ALJ erred
by failing to evaluate the relevant evidence before concluding that a claimanf
impairments do not meet or equal a listed impant.A 2015 MRIlindicated
iImpingement of theelft L5 nerve rootAR 284, 306 At the minimum, the ALJ
wasrequiredto review the relevant evidence to determifnevidence
characerizing thenerve compression was preséntits briefing,Defendant
attempts to make posot raionalizatiors for the ALJ’'s decision.Such

rationalizations demonstratieat the ALJ failed to properlgvaluatehe relevant

evidenceConsequently, it is necessary to remandafpoper consideration of the

Listing Requirements, witlspecific dscussion ofvhetherthe charactestic
requirementsre present in theecord

Accordingly,IT IS HEREBY ORDERED:

1. Plaintiff's Motionfor Summary Judgment, ECF No. 13GRANTED.
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2. Defendant Motion for Summary Judgent, ECF No. 15s DENIED.

3. Thedecsion of the Commissionalenyingbenefits igeversedand
remandedfor further proceedings consistent with this Order

4. The Dstrict Court Executive is directed to enter judgment in favor o
Plaintiff and againsbDefendant.

IT IS SO ORDERED. The District Court Executive is hebydireded to
file this Order provide copies to cowel and close the file

DAT ED this 28th day of August2019.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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