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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 09, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON

JEANETTE O, No. 1:18-cv-03241-SAB
Plaintiff,
V. ORDER GRANTING

COMMISSIONER OF SOCIAL DEFENDANT’S MOTION FOR

SECURITY, SUMMARY JUDGMENT

Defendant

Before the Court &the parties’ crossiotions for summary judgmereCF

Doc. 14

Nos. 11 and 12The motions were heard without oral argument. For the reaspns set

forth below, the Courgrans Defendaris motion for smmary judgment and
denies Plaintiffs motionfor summary judgmen
BACKGROUND

On May 8, 2015, Plaintiff protectively filed an application for supplemental

security income, alleging disability beginning May 1, 2015. The claim was denied

initially on July 21, 2015, and upon reconsideration on October 12, 2015. Plaintiff

filed a request for a hearing before an Administrative Law Judge (ALJ).

Plaintiff appeared before an ALJ on June 9, 2017, in Yakima, Washington.

Also present at the hearing was Plaintiff's attorney and Kimberly Mullinax, an

impartial vocational experf.he ALJ issued an unfavorable decision@acember
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28, 2017. AR 22. The Appeals CounddniedPlaintiff's request for reviewsn
November 6, 2018AR 1.

Plaintiff filed a timely appeatib the United States District Court for the
Eastern District of WashingtoonDecembeR7, 2018.ECF No. 1.This matter is
before this Court uraet 42 U.S.C. 8§ 1383(c)(3).

SEQUENTIAL EVALUATION PROCESS

The Social Security Act defines disability as the “inability to engage in
substantial gainful activity by reason of any medically determinable physical
mental impairment which can be expected to result in death or which has la
can be expected to last focantinuous period of not less than twelve months.
U.S.C. § 1382c(a)(3)(AA claimant shall be determined e under a disability
only if his impairments are of such severity that the claimant is not only unal
do his previous work, but cannot, considering the claimant’s age, education
work experiences, engage in any other substantial gainful work which exists
national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation proce
for determining whether a person meets the definition of disabled under the
Security Act 20 C.F.R. §@4.15208)(4);Bowen v. Yuckerd82 U.S. 137, 14@2
(1987).

At step onethe ALJ must determine whether the claimargresently
engagedn “substatial gainful activity” 20 C.F.R.8 404.1520(b). Substantial
gainful activity isdefined as significant physical mental activities done or
usually done for profit. 20 C.F.R. § 404.1572. If the individual is engaged in
substantial gainful activity, he or she is not disabled. 20 C.F.R. § 404.1571.
the ALJ proceeds to step two.

At step twothe ALJ must determine whether the claimant has a severs
medically determinable impairment, or combination of impairments, that
significantly limits the claimant’s physical or mental ability to do basic work
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activities. 20 C.F.R. 8§ 404.1520(c). If the claimdoésnot have a severe
medically determinable impairment or combination of impairments, he or sh
not disabled. If the ALJ finds the claimant does hagevere impairment or
combination of impairments, the ALJ proceeds to step three.

At step three, the ALJ must determine whether any of the claimant’s s
impairments “meets or equals” one of the listed impairments acknowléggbe
Commissioner tde sufficiently severe as to preclude substantial gainful actiy
20 C.F.R. 88 404.1520(d), 404.1525; 20 C.BRR04. Subpt. P. App. 1 (“the
Listings”). If the impairment meets or equals one of the listed impairments, t
claimant isper sedisabled andjualifies for benefitsif not, the ALJ proceeds to
the fourth step.

Before considering step four, the ALJ mdstermine the claimant’s
“residual functional capacity.” 20 C.F.R. § 404.1520(e). An individual’s resid
functional capacity is his or her ability to do physical and mental work activit
a sustained basis despite limitations from his impairme@at€.F.R. §
404.1545(a)(1)In making this finding, the ALJ must consider all of the releva
medical and other evidence. 20 C.F.R. § 404.156%(a

At step four, the ALJ must determine whether the claimant’s residual

functioningcapacity enables the alaant to perform past relevant work. 20 C.R

8 404.1520(e{f). If the claimant can still perform past relevant work, he or sh
not disabld. If the ALJ finds the claimant cannot perform past relevant work,
analysis proceeds to the fifth step.

At step five, the burden shifts to the Commissioner to prove the claimg
able to perform other work in the national economy, taking into account claif
age, education, work experience, and residual furadtcapacity.20 C.F.R. 8
404.1520(g)To mee this burden, the Commissioner must establish (1) the

claimant is capable of performing other work; and (2) such work exists in

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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significant numbers in the national econon®0 C.F.R. § 404.1560(c)(2)ackett
v. Apfe] 180 F.3d 1094, 1099 (9th Cir. 1999).
STATEMENT OF FACTS
The Court does not restatesfacts of this casas they ar@resented in the
administrative transcript, the ALJ’s decision, and the briefs to thistCo
THE ALJ'S FINDINGS

At step one the ALJfound Plaintiffhas not engaged in substantial gainful

activity since May 8, 2015. AR 28.

At step two, the ALJ found Plaintiff had the following severe impairmer,
osteoarthritis of the bilateral knees, stgbost right knee meniscectomy and lef
knee replacement; degenerative joint disease of the bilateral hips; osteoarth
the bilateral shoulders; obesity; degenerative disc disease vs. lumbar spond
Sl joint dysfunction; asthma; bilateral distmeat saphenous vein (GSV)
incompetence; and headaches. AR 28.

At step three the ALJ found that Plaintiff's impairments or combination
iImpairments do not meet or medically equal any of the listed impairments in
Listings.AR 31.

Before reachingtep four, the ALJ founBiaintiff had the Residual
Functional Gpacity(RFC):

To perform sedentary work as defined in 20 C.F.R. § 416.967(a). [Plali
can occasionally reach overhead. [Plaintiff] can frequently reach kb
shoulder level. [Plainti] can frequently push/pull with the upper
extremities. [Plaintiff] cannot clifm balance, stoop, kneel, crouch, and
crawl. [Plaintiff] should avoid concentrated exposure to vibrations and
pulmonary irritants. [Plaintiff] should avoid moderate exposuitsaizards
(i.e., working around heights and moving machipery

AR 31-32.

At step four, the ALJ found Plaintiff waable to perdrm past relevant wog

as a customer service representative. AR 39.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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As a result, the ALJ found Plaintiff was not under a didgb#is defined in
the Social Security Act.
STANDARD OF REVIEW
The Commissioner’s determination will be set aside only when the AL
finding are based on legal error or are not supported by substantial evidenc
record amawhole Matney v. Sulliva, 981 F.2d 1016, 1®@1(9th Cir. 1992) (citing
42 U.S.C. § 405(g)The findingsof the Commissioner of Social Security as ta

any fact, if supported by substantial evidence, shall be conclusive.” 42 U.S.C.

405(g).Substantial evidence is “more than a mere scintRahardson v. Peralg
402 U.S. 389, 401 (1971), but “less tharrgponderance.Sorenson v.
Weinberger514 F.2d 1112, 1119 n.10 (9th Cir. 1975). Substantial evidence
“such relevant evidence as a reasonable mind might accept as adequate to
conclusion.”Richardson402 U.S. at 401.

The Court must uphold th&LJ’s denial of benefits if the evidence is
susceptible to more than one rational interpretation, one of which supports t
decision of the administrative law juddgatson vComm’r of Soc. Sec. Admin.
359 F.3d 1190, 1193 (9th Cir. 200Fhe Court re\vews the entire recordones v
Heckler, 760 F.2d 993, 995 (9th Cir. 1985). “If the evidence can support eith
outcome, the court may not substitute its judgment for thidgeoALJ.” Matney
981 F.2d at 1019.

A district court “may not reverse an ALJ’s decision on actofian error
that is harmless.Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012 error
Is harmless if it is “inconsequential to the ultimate nondisability deterimmét
Stout v. Commissioner, Soc. Sec. Admis4 F.3d 1050, 1055 (9th Cir. 2Q0®he
burden of showing an error is harmful generally falls upon the party appealir
ALJ’s decision.Shinseki v. Sanders56 U.S. 396, 4620 (2009).

Il
Il
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ISSUES FOR REVIEW
(1)Whether the ALJ properly weighed the medical opinion evidence?
(2)Whether the ALJ properly assessed Plaintiff's subjective symptom
testimony?
(3)Whether the ALJ properly considered Plaintiff’'s migraines in determini
her RFC and ability to return to past relevant work?
(4) Whether the ALJ properly assessed the Listings?
DISCUSSION
(1)The ALJ Properly Assessed the MedideOpinion Evidence.

Plaintiff argueghe ALJ failed to properly consider and weigh the medic
opinion evidence. “Generally, a treatiphysician’s opinion carries more weigh
than an examining physician’s, and an examining physician’s opinion carries
weight than a reviewing physician'¢dolohan v. Massanar246 F.3d 1195, 12(
(9th Cir. 2001). In the absence of a contrary opingoimeating physician’s opinic
may not be rejected unless “clear and convincing” reasons ardguidvester v.
Chater, 81 F.3d 821, 830 (9th Cir. 1995). If a treating physician’s opinion is

contradicted, it may be discounted only for “ ‘specific andtilgte reasons’
supported by substantial evidence in the recddd.at 830 (quotindurray v.
Heckler, 722 F.2s 499, 502 (9th Cir. 1983). The ALJ can meet this burden by
setting out a detailed and thorough summary of the facts and conflicting clin
evidence, stating his interpretation thereof, and making findirMadallanes v.
Bowen 881 F.2d 47, 751 (9th Cir. 1989).

Plaintiff argues the ALJ failed to properly weigh the medical opinions
Jennifer Williams, PA, David Shoemaker, M.D., &g Sue, M.D.

A. Jennifer Williams, PA.

In April 2015, physician’s assistant Jennifer Williams céetgd aPhysical
Function Evaluatiomeport. AR 512- 16. Ms. Williams opined that Plaintiff's
badk, knee, and shoulder pain resulted in very significant interderasth
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Plaintiff’s ability to sit, stand, walk, lift, carry, hdie, push, pull, reach, sip, anc
crouch.AR 513.Ms. Williams concluded that Plaintiff was severely limited, sy
that Plaintiff is unable to meet the demands of sedentary work. AR 514.

As a physician’s assistari¥|s. Williams is considere@n “other sourcé
underthe operative social security regulatioh0 C.F.R. §8041513(d),
416.913(d).The opinion of an “other sourcgénerallyreceives less weight than
anacceptable medical so@dviolina, 674 F.3cat1111 An ALJ is obligated to
providegermaneeasons$for discounting‘other sourcetestimony Id. (citing
Turner v. Comm’iof Soc. Sec613 F.3d 1217, 1224 (9th Cir. 2010).

! The regulations now recognize phgian assistants as acceptable medical so
for claims filed on or after March 27, 2017. 20 C.F.R. 88 404.1502(a)(8),
416.902(a)(8).

2 Plaintiff contends Jennifer Williams’ opinion is entitled to the deference give
a treating source opinion because it wasigned by a physician. Bomez.
Chater, the Ninth Circuit Court of Appeals held that under 20 C.F.R. §
416.913(a)(6), “a nurse practitioner working in conjunction with a physician
constitutes an acceptable medical source, while a nurse praatitorking on hi
or her own does not.” 74 F.3d 967, 971 (9th Cir. 199@&)ersededdy regulation
on other grounds as statedBoyd v. ColvinNo. 1136035, 524 Fed.Appx. 334

(9th Cir. 2013). 20 C.F.R. § 416.913(a)(6) has since been repealed, amtlear

whetherGomezemains good lawSeee.g, Molina, 674 F.3d at 1111 (declining
to address wheth&@omezremains good law but affirming the ALJ’s decision
to consider the opinion of a physician’s assistant as an acceptable medical |
when “the record [did] not show that she worked under a physician’s close
supervision.”). Northeless, the mere fact that Jennifer Williams’ opinion was
signed by an acceptable medical source does not, by itself, transform it into

treating source opinioiCurtis B. v. Comm’r of Soc. Se2018 WL 4735624, at *
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The ALJ gave little weightot Ms. Williams’ opinion for several reasons.
First, the ALJ found the opinion to be inconsistent with the fact that, shortly
the opinion was rendered, Plaintiff became a foster parent. AR 38. The ALJ
that to become a foster parentifashingtononemust demonstrate the he or si
possesses the “understanding, ability, physical health, emotional stability an
personality suited to meet the physical mental, emotional, cultural, and socii
needs of children under your cartd’ (citing WAC 8§ 388-148-1365 recodified
WAC § 1101481365. At the hearing, the vocational expert opined thédster

parent is consistent with medium exertional weskhich is inconsistent with Ms.

Williams’ opinion that Plaintiff is unable to meet the demands of sedentary v

Secondthe ALJfoundMs. Williams’ opinion was inconsistent with her
own examination findings which show Plaintiff retains a normal §&tt1011.

Third, the ALJ found Ms. Williams’ opinion was also inconsistent with
longitudinal objective findings. For example, Plaintiff regularly appears in no
distress during appointments, frequently displays a normal gait, good range
motion in the spine, bilateral shoulders, and other extremities, as well as int;
neurological function. AR 39. The ALJ foundglobjective medical evidence w
inconsistent with someone who is severatyitied.

Fourth, the ALJ found Ms. William’s opinion was inconsistent with
Plaintiff's treatment historyThe ALJnoted Plaintiff’'s condition improved after
her left knee replacemesurgery and rhizotomy procedure for her back. AR 3

The ALJ also explaireethat while Plaintiff complained of left shoulder pain in
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(W.D. Wash. Oct. 2, 2018). Other than a “Reviewing and Adopting Professig
Signature,” AR 514, Plaintiff cites to no evidence to suggest Jennifer Willian
“worked under a physician’s close supervision,” such that she acted as the

physician’s agenMolina, 674 F.3d at 1111 (citinGomez 74 F3d at 971).
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July 2016, her shoulder condition was essentially asymptomatic for a couplg
years prior to this timed.

Finally, the ALJ noted that Ms. Williams is not an acceptable medical {
and thus gee greater weight to the opinions of Dr. Saue and Dr. Shoemaker
are bothacceptable medical sources. AR 39.

The Court finds the ALJ provided germane reasons for discouhgng t
opinion of physician’s assistant Jennifer Williams. The ALJ identifiedifipe
ways in which Ms. Williams’ opinion was contradicted by the evidence in the
record.The ALJ is responsible for resolving conflicts in medical testimony,
Andrews v. Shalal&3 F.3d 1035, 1039 (9th Cir. 1995), and this Court will no
secondguess théLJ’s findings whenthey aresupported by substantial eviden(
Tommasetti v. Astri®33 F.3d 10351039 (9th Cir. 2008). Accordingly, the Co
finds no error.

B. David Shoemaker, M.D.

Dr. Shoemaker completed a Physical Functional Evaluation in Februal
2017. AR 1033~ 37. Dr. Shoemaker opined that Plaintiff's right hip pain caus
moderate limitations in Plaintiff's ability to perform certain basic walated
activities. AR 1034Dr. Shoemaker concluded that Plaintiff was limited to
sedentary workThe ALJ gave significant weight to Dr. Shoemaker’s opinion.
38.

Plaintiff claims that while the ALJ properly assigned significant weight

Dr. Shoemaker’s opinion, the ALJ failed to recognize the limited scope of Dr.

Shoemaker’s opiniorRlaintiff arguedDr. Shoemaker’s opinions are limited to
Plaintiff’'s hip pain, and not the other impairments discussed in Ms. Williams
opinions.By failing to recognize the limited scope of Dr. Shoearakopinion,
Plaintiff claims the ALJ improperly determined that it darn$ with the opinions
of Ms. Williams. This caused the ALJ to improperly discredit Ms. Williams’
opinion.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT *9

b Of

bource

who

ce.

urt

Iy
ed

AR

to




O 0 ~I oo g B W N B

=
= O

12

Plaintiff's claim lacks meritAs indicated abovehe ALJ provided sevekd
acceptableeasons for discrediting Ms. Williams’ opiniohhus, evenfithe ALJ
erred in concluding the two opinions were inconsistenthis pointany such error
was harmless. The Court finds the ALJ properly evaluated Dr. Shoemaker’s
medical opinion.

C. Greg SaueM.D.

In October 2015, Dr. Saue, a State agency medicautant, opined that
Plaintiff could perform sedentary work, with some postural and environmental
limitations.AR 152—154.Dr. Saue opined that Plaintiff was limited to occasional
overhead reachg bilaterally and frequent reaching in all other direcéidd. Dr.
Saue opined that Plaintiff ditdbt have any limitations with handling, fingering, |or
feeling.Id.

The ALJ gave significant weight to Dr. Saue’s medical opinion becausge it
was generally consistent with the opinion of Dr. Shoemaker and with the
longitudinal evidence contained in the record. ZR

Plaintiff argues the ALJ erred in giving significant weight to Dr. Saue’s
opinion for two reasons. First, Plaintiff argues that as aaxaminng physician,
Dr. Saue’s opinion waswed the least weiglaf any acceptable medical source|
Second, Plaintiff argues the ALJ erred in giving Dr. Saue’s opinion significant
weight because the opinion was based only on the evidence available to Dr| Saue
in late 2015. This means Dr. Saue’s opinion did not consider medical evidence of
Plaintiff’s bilateral hip CAMtype femoral acetabular impingement, which became
available in 2016; reports of increased left shoulder pain in 2016; reports of
increased lumbampie issues in 2017; and evidence of bilateral distal GSV
incompetence in 2017.

The Court finds the ALJ did not err assigning significant weight to Dr.
Saue’s medical opinion. The Court agrees that, generally speaking, the opinion of a
treatingphysician, such as Dr. Shoemaker, carries more weight than thabof

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT * 10
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examining physiciarHolohan 246 F.3d at 1202owever, this is not a case
where the ALJ assigned more weight to the opinion of agxamining source
over the opinion of a treating source. The ALJ in this case gave significant v
the opinionf both Dr. Shoemaker and Dr. Saueot one over the other.
Additionally, the Court finds the ALJ evaluated Dr. Saue’s opinion bas

a reasonable interpretation of the record. The ALJ gave significant weight tg
Saue’s opiniomprimarily because it was consistent widh Shoemaker'2017
opinionand the longitudinal evidence in the record. ARR&intiff attempts to
offer an alternative evaluation of Dr. Saue’s opinion. Where, &s, lihe evideng
Is susceptible to more than one rational intetgdron, it is the ALJ’s conclusion
that must be upheldBurch v. Barnhart400 F.3d 676, 679 (9th Cir. 2000).
Accordingly, the Court finds no error.

(2) The ALJ Properly Assessed Plaintiffs Subjective Symptom Testimony.

Plaintiff argues the ALJ improperlystreditedhertestimony concerning t

severity ofherimpairmentsAn ALJ engages in a twetep analysis to determine

whether alaimant’s testimony regarding subjective pain or symptoms is cre
Garrison v. Colvin 759 F.3d 995, 1014 (9th Cir. 2014). “First, the ALJ must
determine whether the claimant has presented objective medical evidence
underlying impairment ‘which could reasonably be expected to produce the
other symptoms alleged.’lt]. (quotingLingenfelter v. Astrues04 F.3d 028,
1036 (9th Cir. 2007))n this analysis, the claimant is not required to show “th
[his] impairment could reasonably be expected to cause the severity of the
symptom [he] has alleged; [he] need only show that it could reasonably hav
caused some degree of that symptoamiolen v. ChateB0 F.3d 1273, 1282 (9t
Cir. 1996).Nor must a claimant produce “objective medical evidence of the g
fatigue itself, or the severity thewf.” Id.

If the claimant satisfies the first step of this analysis, hatktis no
evidence of malingering, “the ALJ can reject the claimant’s testimony about

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT 711

yeight
ed on

Dr.

e

ne

lible.

f an

pain or

At

D

n

ain or

the




O 0 ~I oo g B W N B

=
= O

12

severity of [his] symptoms only by offering specific, clear and convincing reg

to do so’ Id. at 1281 This is not an easy standard to sati$tjhe clear and

convincing standard is the most demanding required in Social Security cases.

Moore v. Comm’r of Soc. Sec. Adp78 F.3d 920, 924 (9th Cir. 2002).

At the hearing, Plaintiff testifiethat she cannot work because she cann
bend over, stand, or sit for any period of time due to pd96. She testified
that she spendsgnificant portion®f the day lying down or in a rixer with her
legs elevatedAR 103.

The ALJ found Plaintiffs medically determinable impartmsicbuld

reasonably be expected to cabise alleged symptoms. AR 32. However, the A

found Plaintiff's statements concerning the intensity, persistence, and limiting

effects of thesymptoms not credible in light ¢fie medical evidence and other
evidence in the recordd.

The ALJfirst discreditedPlaintiff's subjective symptom claims because
evidencan the record showed Plaintiff’'s symptoms improved with medical
treatment:[E]vidence of medical treatment successfulyieving symptoms can
undermine a claim of disabilityWellington v. Beyhill, 878 F.3d 867, 876 (9th
Cir. 2017).For example, after undergoing total left knee replacement in Marq

2014, postoperative records showed Plaintiff's knee function had improved.

appointment on April 2, 2014, Plaintiff reported her knee pain was a 2/10 and

denied any numbness or tinglirdR 791. At another appointment on July 14,

2014, Plaintiff reported having her knee pain was a 0/10. AR 795. Plaintiff a
reported sh felt good walking and denied any locking, popping, numbness, q
tingling. Id. Similarly, Plaintiff denied ankneepain locking, popping, numbnes
or tingling at postoperative appointments in October 2014 and March 2015.

\ISONS

ot

\LJ
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AR

799,803.The ALJ found thisvidence was inconsistent with Plaintiff's allegations

of disabling knee @n. AR 33.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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The ALJalsonoted that after Plaintiff received a steroid injeciimo her
right hipin January2017, she reportecbmplete relief of painAR 1038 1052.
And afterreceivinga right Sl joint injection in May 2017, Plaintiff reported
immedate pain relief. ARL052.As for Plaintiff's back impairments, the ALJ
found medical records showed improvement after surgery in NovemberAR1
34.

Plaintiff’'s migraine headachedso appeared to improve with treatment.
example, on November 6, 20Exnd April 3, 2017Plaintiff reported taking
gabapentirdor her headaches and that the medication was effective in treatirn
symptomsAR 1105, 1130. Additionally, Plaintiff reported receiving Botox
injections which also served to treat her headacA&1130.

The Court finds the ALJ’s first reason satisfies the specific, alear
convincing standarcsmolen80 F.3d at 1281. The ALJ identified numerous,
specific ways in which Plaintiff's impairments improved as a result of medica
treatment, and how these reported improvements were inconsistent with Pla
symptom claims. The ALJ’s findings are reasonable and based on substant
evidence in the record.

The ALJ alsdound Plantiff's subjective symptom claims were inconsist
with her work activity as a foster parent. “Engaging in daily activities that are
incompatible with the severity of symptoms alleged can support an adverse
credibility determination.Ghanim v. Colvin763 F.3d 1154, 1165 (9th Cir. 201
The ALJ noted that from June 2015 through April 2017, Plaintiff obtained a f
care home license through Washington state. Plaintiff and her middle son hg
care for as many as seviaster children at one time, iluging a 16month old
baby from February 2016 through May 2017. AR 36.

At the hearing, Plaintiff testified that she received a note from her docf

support of her application to become a foster parent, under two conditions: {

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT 13
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someone had to be arountien she was caring for a foster child; aRdshe coul
only care fora foster child if her medications did not impair her. AR 97.

The ALJ found Plaintiff’'s testimony unpersuasive for several reasons.
Plaintiff did not submit her alleged doctemote supporting her foster care
application. Thus, her testimony regaglthe contents of the doctor’s note wei
not corroborated by any evidence. In fact, contrary to Plaintiff's testimony, s
asked her provider in September 2015 to write a letter stating that her medig
would not impede her ability to work with fostads. AR 869.

Second, the ALJ found Plaintiff's alleged physical limitations are

inconsistent with the requirements of a foster parent in Washington. theder

Washington Administrative Code, to become a fostegni@ane must demonstrate

that he or shpossesses the “understanding, ability, physical health, emotion
stability and personality suited to meet the physical, mental, emotional cultu
and social needs of childreamyour care."WAC §110-1481365

Third, the ALJ found that while Plaintiff testified she shared foster parg
responsibilities with one of her sqamdonly cared for the foster children wher
her son was busAR 96, Plaintiff later revealed that her doad a regular eight
hour job. AR99. Thus, contrary to the caveat contl in the alleged doctor’s
note, Plaintiff was alone with the foster children for at least eight hours a day

Fourth, Plaintiff testified that her son moved out of her home in Dieeen
2016.AR 99. Given that Plaintiff was providing foster care to arigith old bab
until March 2017, the ALJ reasonably inferred that Plaintiff must have been
for the infant for several months on her own. AR 37.

Finally, at the hearing the vocational expert testified that the work of a
parent is characterizexs medium, senskilled work.AR 10809. Thus, the ALJ
found Plaintiff had the physical and/or mental capability to meet the demanc
this level of work AR 38.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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The Court finds th ALJ’s second reason for discrediting Plaintiff's
subjective symptom claims also satisfies the specific, clear and convincing
standardSmolen80 F.3d at 1281 he ALJ identified specific inconsistencies
between the severity Plaintiff's alleged symptoms and her daily activities as
foster parent. The ALJ’s finding is reasonable and based on substantial evig
the record.

The ALJalso discountedome ofPlaintiff's subjective symptom claims
becausé¢hey were not corroborated by the objective medical evidSeze.q,
AR 33 (“Although [Plaintiff] has complained of dibling hip pain to providers,
her allegations are out of proportion to the objective finding&Vhile subjective
pain testimony cannot be rejected on the sole ground that it figliyot
corroborated by objective medical evidence, the medical evidence is stillar
factor indetermininghe severity of thelaimant’'spain and itglisablingeffects.”
Rollins 261 F.3d a857 (citing 20 C.F.R. § 404.1529(c)(2)). Given that thd A
provided other acceptable reasons for finding Plaintiff's testimony not credib
Court finds no error.

(3)The ALJ Properly Considered Plaintiff' s Migraines.

a

ence in

elevant

le, the

Plaintiff restatedier argument that the ALJ failed to properly consider her

subjective symptom claimas indicated above, the ALJ reasonably found thal
Plaintiff's headaches improved with medical treatmbnfact, at the hearing
Plaintiff reported migraines were no longer an is&tR100—01. ThusCourt
finds no error.

(4)The ALJ Properly Assessed the Listings.

Plaintiff contends the ALJ failed to properly assess whdtleeimpairments

meet or equal the ListingH.a claimant’s impairment meets or equaige of the
listed impairments, the claimantpsr sedisabled and qualifies for benefi)
C.F.R. § 404.1524.
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Ead listing sets fah the“symptomssigns, andlaboratoryfindings’ that
must be establiskden order for a claimang impairment to medhe listing.
Tackett 180 F.3dat 110Q The claimant bears the burden ofyang their
impairment meetsraequas oneof the listedmpairmentsid. A merediagnosis
does not suffice to establish disabili§ey v. Heckler754 F.2d 1545, 15490
(9th Cir. 1985)” ‘[An impairmen} mustalso have the findings shown in the
Listing of that imparment. ” Id. at 154950; see als®0 C.F.R8§404.1525(d) To
meeta listing, aclaimant must show thatehimpairment mets “all of the specifie
medical criteriaAn impairmentthat manifests only some t¥fosecriteria, no
mater how sevellg, does not qualify.Sullivan v. Zebley493 US. 521, 530
(1990).

“An ALJ must evaluate the relevant evidence before concluding that a
claimant’s impairments do not meet or equal a listed impairment. A boilerpla
finding is insufficient to support a conclusion that a claimant’s impairments @
not do so."Lewis v. Apfel236 F.8l 503, 512 (9th Cir. 2001).

Plaintiff argues the ALJ failed to properly assess the Listings with resp
her edema and migraines.

A. Listing 4.11A

Plaintiff argues her impairments meet the medical criteria for Listing 4
Listing 4.11A requireghronicvenous insufficiency of a lower extremity with

Incompetency or obstruction of the deep vengsses) and “[e]xtensive brawny

d

ite

oes

ectto

11A.

edema [] involving at least twilnirds of the leg between the ankle and knee of the

distal onethird of the lower extremity between the ankle and hip.” 20 C.F.R.
404, Subpt. P, App. 1, 4.11A.

Plaintiff cites to several pieces of evidence that suggest Plaintiff's lower

extremity edemavas*significant” AR 1133, 1135, 1137, 114Risting 4.11A,

however, does not requitsignificant’ lower extremity edem it requires

“[e]xtensive brawny edema [] involving at least tibords of the leg between the
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ankle and knee or the distal etierd of the lower extremity between the ankle
hip.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, 4.1TAus, even if the ALJ erred in
failing to address Listing 4.11/&laintiff does not show that her impairmentset
“all of the specified medical critetiaf this listing. Sullivan v, 493 US. at530.
Accordingly, any such erras harmlessMolina, 674 F.3d at 1111.

B. Listing 11.02B

Plaintiff also argueker migraines meet Listing 11.02B. The Court
disagreesThe ALJ found Plaintiff's headaches do not medically equal the Lig
because they have beenpessive to treatment. AR 31. For example, on
November6, 2015, and April 3, 2017, Plaintiff reported taking gabapentin for
headaches and that the medication was effective in treating her sympgms.
1105, 1130. Plaintiff also reported taking Botox injections which also servec
treat her headaches. AR30.The ALJ’s determination was reasonable and b:
on substantial evidence. Accordingly, the Court finds no error.

Accordingly, IT IS HEREBY ORDERED:

1. Plaintiff’'s Motion for Summary Judgment, ECF Nd, is DENIED.

2. Defendant’s Motion for Summary Judgment, ECF N2, i$ GRANTED.

3. The Decision of the CommissionerA&FIRMED .

4. The District Court Executive is directed to enter judgment in favor of
Defendantind againsPlaintiff.

IT IS SO ORDERED. The District CourtClerk is hereby directed to ente

this Orderandprovide copies to counsahd closehefile
DATED this 9th day of August2019.

V. Stocdind e

Stanley A. Bastian

United States District Judge
ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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