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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

NEIL GRENNING,
NO. CV-12-0600-JLQ

Plaintiff,
VS. ORDER GRANTING DEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

RISA A. KLEMME, et al.,

Defendants.

BEFORE THE COURT is Defendants' Motion for Summary Judgment (ECF |
99). Plaintiff is represented by attorneyfiky Finer, appointed by the court. The
Defendants are represented by Timothyl&er, Assistant Attorney General.

On May 7, 2015, four of the Defendantgtms matter: Paul Barker, Ronald Doty

Bonnie Munden, and Thomas Orth, who waorkhe Department of Correction’s Airway

Heights Corrections Center (“DOC”) maibbm (“mailroom Defendants”), filed the
Motion for Summary Judgment (ECF No. 99). Plaintiff Neil Grenning, a prisoner at
Airway Heights, filed a Response in Opposition on June 8, 2015 (ECF No. 108), to
the Defendants filed a Reply on June 2@15 (ECF No. 113). Grenning is serving a
1392-month (116 years) sentence for numerous 2004 Washington state child sex 4
conviction. ECF No. 57, at 1 2; Judgmantd Sentencing, Pierce County Cause No. O
1-01106-5. This matter, involving the screening of the Plaintiff's mail, was submitte
without oral argument.

"While prisoners have the right to seawald receive mail, prison officials have a
legitimate interest in monitoring that mail for security reaso@stiz v. Fort Dodge
Correctional Facility 368 F.3d 1024, 1026 {&ir. 2004). Such regulations cannot be
arbitrarily enforced, or used as a&f@xt to retaliate against inmat&ge Turner v. Safley
482 U.S. 78, 89-90 (1987). However, "wheprison regulation impinges on inmates'
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constitutional rights, the regulation is validt is reasonably related to legitimate
penological interestsld. at 89. Here, the court findsahthe Defendants' interpretation
of the 2012 mail policy was rationally relatedthe legitimate penological interests of
security and resource conservation. Grenning has not shown that the mail policy w
as a pretext to retaliate against him in violation of the First Amendment.
|. History

Grenning claims that on December 17, 2010, Defendant Craig Harrington
forwarded to Defendant Jack Richardsoportion of an outgoing email Grenning sent
his mother that was critical of Richardson. On December 23, 2010, Richardson iss
Grenning an infraction based on the contdrthat email, which was overturned on an
internal appeal. On December 25, 201G riaing filed a staffnisconduct grievance
against Richardson and Harrington for wrongfudiguing the citation, which was denie
on January 20, 2011.

Grenning contends that beginninghitarch of 2012, the mailroom Defendants

retaliated against him for filing the grievance by restricting incoming correspondeng

from his family containing contentsritten in the Norwegian language:

Date of reection Re ected by Reason for reection

March 5, 2012 Ronald Doty One page of _
correspondence part in a
language other than
English.

March 23, 2012 Paul Barker One page of _
correspondence part in a
language other than

English.

May 3, 2012 Paul Barker Letter mostI%/ in English
but parts in a foreign
language.

May 24, 2012 Paul Barker Correspondence in a

foreign language when
sender has previously
corre_cRonded [sic] in
English.

ORDER -2

AS U

led

d




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

July 11, 2012 Ronald Doty Two pages of
correspondence in
language other than
English.

Defendant Thomas Orth is the Mailroom Seagt and is named for his role in overseeing

the mailroom operations. Defendant Bonniariden was not involved in any of the ma
rejections at issue in this case.

The 2012 DOC mail policy defined unauthorizethate mail as: “Mail in a foreig
language with contents not understood by tlspéating staff, when reasonable efforts
have the mail interpreted have been unss&fce” The policy allowed “[c]orrespondeng
up to 10 pages in length” to be “sent for station services per the available contract
the discretion of the Mailroom Superers’ ECF No. 100-1, DOC Mail policy 450.100:
Unauthorized Mail, at § 11.

Grenning was informed during these rejections that the DOC interpreted the
policy as prohibiting letters containing soiBeglish and some foreign language. For
instance, on April 8, 2012 Security Opgnas Manager Michael Watkins wrote to
Grenning explaining:

When the writer chogses to useother language and has clearly

demonstrated the ability to use Enghsithin the same letter, it becomes an

unreasonableffortto translate the use of the second language within that
letter ... [Additionally,] when two langg&s are being used within the same

Soing {ranSnIted Detwan e Wiieana rovaiver. This Can 1630 e

reviewer to believe the mail is ‘in code.’

ECF No. 100-1; April 8, 2012 letter from Michael Watkins.

Another letter with the same "mixechiguage" explanation was sent to Grennin
on October 29, 2012. Pursuant to the mail policy, inmates are “responsible for infol
their correspondents of the rules goverroffgnder mail.” It is unclear whether
Grenning ever informed his family of tipelicy. Grenning’s family continued sending
him letters written entirely in Norwegian, wh were allegedly translated and delivere
successfully. ECF No. 100-1, Decl. of Thomas Orth, § 18.

In 2014, the DOC changed the mail pglto expressly prohibit mail written
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partially in a foreign language when thelauthas demonstrated the ability to corresppnd

in English. Defendant Orth maintains that:

Regardless of the changes in the la the policy, the practice in 2012 .
at AHCC was the same as it is today. Correspondence that was completely i
a foreign language was sent for skaiion while_correspondence that was
written partially in English and partig in a foreign language was usually
rejected. Additionally, carrespondeiiog individuals who had demonstrated
an ability to correspond in English was restricted.

ECF No. 100-1, Decl. of Thomas Orth, Y 9.
Il. Legal Standard
A. Summary Judgment

The purpose of summary judgment is oid unnecessary trials when there is no

dispute as to the material facts before the cdlwt. Motorcycle Ass’n v. U.S. Dep't. of
Agric., 18 F.3d 1468, 1471 XCir. 1994). The moving party is entitled to summary
judgment when, viewing the evidence anditiferences arising therefrom in the light

—

most favorable to the nonmoving party, there are no genuine issues of material fact in

dispute. ED. R.Civ. P. 56;Anderson v. Liberty Lobby, In&77 U.S. 242, 252 (1986).

Once the moving party has carried the burden, the opponent must show specific fjcts

establishing there is a genuine issue for thtsushita Elec. Indus. Co. v. Zenith Ra
Corp, 475 U.S. 574, 586 (1975).
B. Qualified Immunity

Determining whether an official is gthed to qualified immunity requires a two-
part analysisSee Saucier v. Katd33 U.S. 194, 201 (200I9yerruled on other grounds
by Pearson v. Callaharb55 U.S. 223 (2009). The first inquiry is whether plaintiff's

allegations, if true, estabhsa constitutional violatiorSaucier 533 U.S., at 201. Second,

a determination is made whether the constitutional right was “clearly establikhed.”

right is clearly establish if, at the time of the alleged act in the Ninth Circuit, “it wou
be clear to a reasonable [prison officthlht his conduct was unlawful in situation he
confronted’ ... or whether the state of the fat the time of the alleged violation] gave
‘fair warning’ to [him] that [his] conduct was unconstitutionallement v. Gome298

F.3d 898, 906 (9Cir. 2002)quoting Saucier533 U.S. at 202.
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[11. Analysis
A. Unjustified Interference with Mail

Prisoners have a First Aandment right to receivmail; thus, “any limitation must
be reasonably related to a legitimate penological inter@€sbfton v. Rogl70 F.3d 957,
959 (9" Cir. 1999). There are four factors intelenining the reasonableness of a priso
regulation that infringes on a constitutional right:

(1) whether there is a valid, rational connection between the prison

T WhGer there At alteraive mah exeraeng the Nant that remiin

O EHIBONS TGNt Al ASVE O GBS s DT MMALes. And on the

SOt Ea, thAT fLlly BeCOMT G Tha PHSaners nonts See mimmius

cost to valid penological interests.

Turner v. Safley482 U.S. 78, 89-90 (1987).

The DOC interpreted its 2012 mail policy @®hibiting letters written partly in
English and partly in a foreign language to prevent coded messages and to conser,
resources by only translating letters deynpeople who genuinely cannot write in
English. Courts have held these legitimate penological interesBee, O’Keefe v. Van
Boening,82 F.3d 322, 326 [9Cir. 1996).

It is undisputed that Grenning had alternative means of communicating with |
parents other than writing letters containigrwegian. He is fluent in the English
language. Grenning admits that, despite sbmigations, both his parents are able to
speak and write in English and Norwegi&CF No. 100-1, Depo. of Neil Grenning, at
19. Rather than out of necessity, Grenning’s parents switched to Norwegian when
to convey a concept that has no direct translation in Enggis@ourts have upheld
regulations that restrict inmate mail wriiten foreign languages when the author is
capable of writing in English, utiliag a translator, or calling the inmagee Spitsyn v.
Morgan 2008 WL 714095, at *5 (W.D. Wash., Mar. 14, 2008) (unreportadjeros v.
Nix, 884 F. Supp. 1313, 1332 (S.D. lowa, Mar. 6, 1995).

Prisons must make some effort&iccommodate inmates who are unable to

correspond with their family in EngliskKikumura v. Turner28 F.3d 592 (7 Cir. 1994);
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Ramos v. Lamp639 F.2d 559, 581 (YCCir. 1980). If translation services are too
expensive or not available, then a prisegenerally permitted to restrict foreign
language lettersSpitsyn v. Morgan2008 WL 714095 (W.D. Wash., Mar. 14, 2008)
(unreported). Grenning argues Defendants should have accommodated him by tra
the letters to him for screening regardlesw/béther they were fully or partially in
Norwegian. Language Fusion, an orgatiaawith whom the DOC contracts for
translation services, charges $23 to translate the first page and $7 for each subseq
page, regardless of the numioé foreign words on each page. Thus, there would hav|
been some cost associated with assuwdating Grenning. DOC did use Language
Fusion to translate Grenning’s mail written entirely in Norwegian.

When inmates cannot correspond with their friends and family in English, col
have found that ready alternatives exisewlhe inmate identifies services willing to
translate for free or at low cogthongvanh v. Thalacket7 F.3d 256, 259 (10th Cir.
1994). Thus, “a restriction is likely to be constitutionally permissible where the
alternatives to the restriction arestly and not immediately apparenKikumurg 28
F.3d at 599. Besides Language Fusion, which is not free or low cost, Grenning sub
evidence that the Royal Norwegian Consulatghhhave been able to translate the let
at an unknown cost. ECF No. 88-2; July 3, 2012 letter from Kim Nesselquist.

Considering th@ urnerfactors, the court finds that Defendants' interpretation g

use of the 2012 mail policy was constitutioridohibiting letters containing both Englis
and a foreign language is @tally related to prison security and conserving resources.

Grenning had numerous other ways of cqroesling with his family, both in English ar
Norwegian. Therefore, there was nateafactoban on all Grenning'’s foreign mail, only,
ban on mail containing multiple languagesjehhDOC staff informed Grenning about
least twice. Defendants could have translated these letters, but they made the reas
decision to save those DOC resourcegfmople who genuinely cannot correspond in
English. It was Grenning’s responsibility to inform his family of the policy decision,
he did not. Grenning has not estafdid unjust interference with mail.
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B. Retaliation

Under the First Amendment, prison offidahay not retaliate against prisoners 1
Initiating litigation or filing administrative grievanceRhodes v. RobinspA08 F.3d 559
568 (9" Cir. 2005). A viable First Amendment retaliation claims has five elements: (
assertion that a state actor took some adaatsen against the inmate (2) because of
the inmate’s protected conduct and that the adverse action (4) chilled the inmate’s
exercise of his First Amendment rights and (5) did not reasonably advance a legitin
penological purpos@rodheim v. Cry584 F.3d 1262, 1269{<ir. 2009)quoting
Rhodes408 F.3d at 567-68.

Grenning argues that the mail policy, evefaiially valid, was used as a pretext
by Defendants to retaliate against him for having filed a grievance against Harringt
Richardson. As evidence, Grenning pointsitomother’s declaration, wherein she
asserts that she and other friends andlyamembers had written to Grenning using bq
English and Norwegian for several years, thiatt the rejections only began after the
“incident with Sgt. Richardson.” ECF No. 110Decl. of Cheryl Grenning, at 1 3-5.
Grenning has also provided declaratitnosn inmates Jeremy Williams (ECF No. 111)

or

1) an
(3)

hate

DN ar

ith

and Stephen Kerr (ECF No. 112) who attest that they received foreign language mail fo

years without restrictions. Defendanéspond that the AHCC mailroom processed
122,968 letters in 2012 and was thus unable to catch every violation.

To prove retaliationthe plaintiff “mustinitially show that the protected conduct
was a ‘substantial’ or ‘motivating’ factor in the defendant’s decisiBoranno’s Gasco,
Inc. v. Morgan 874 F.2d 310, 1314 (9 Cir. 1989)quoting Mt. Healthy City School
Dist. Bd. of Educ. v. Doylel29 U.S. 274, 287 (1977). The burden then shifts to
defendants to prove “by a preponderancthefevidence that they would have reache
the samealecision in the absee of the protected conducltd. at 1315. “[T]iming can be
considered as circumstantiali@ence of retaliatory intentPratt v. Rowland65 F.3d

802, 808 (9 Cir. 1995). However, “[tlhe mere fact that restrictions on plaintiff’'s mail |...

followed his filing of grievances or other protected activity does not suffice to
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demonstrate retaliatory intenBarstad v. Department of CorrectiqriZ015 WL
1867082, at *26 (W.D. Wash., April 23, 2015).

Grenning'’s evidence of retaliation is largely that of just timing, and even that
attenuated because over a year elapsed between his protected speech (Decembe

2010) and the first mail restriction (March 5, 2012). Additionally, there is no evideng¢

connecting Richardson or Harrington to arfythe mailroom Defendants regarding the
mail restrictions, only Grenning’s assertithiat there exists a general “campaign of
harassment” promulgated by DOC staff against him.

The Declarations by Williams and Kerr do provide some support for a claim t
Grenning was treated differently. However, Witlia contends that he was able to recq
letters containing English and SpanishjehhDefendants explain is typical because
“AHCC has staff on site that can translate@ph” and thus Spanish mail is treated m
leniently. ECF No. 114 at 1 5.

Kerr, on the other hand, contends thatreceived correspondence in several
foreign languages and has neliad any rejected. ECF No. 112, at 1 4. However Ker!
does not specify how many, or if anyttézs contained both English and a foreign
language, which is the key point. Nevetdss, this, along with Cheryl Grenning’s
Declaration, might suggest that Grenning was treated differently.

The court finds that the record does not establighnaa facieshowing that the
grievance was a substantial or motivating factor behind the mail rejections. The tim
too attenuated. The protected speech andestactions involve different Defendants.

DOC staff twice told Grenning why his letters were being restricted and instructed hi

how to fix it - this demonstrates Defendawesre attempting to help Grenning correct t
rejections, not find ways to retaliate. IndeBe&fendants continued to translate his letts
written entirely in Norwegian. While othenrsmates allegedly received letters that

violated the mail policy, Defendants explain that the volume of incoming mail inevit
leads to some mistakes. These undispwdets fdo not paint a picture of retaliation, but
rather of Grenning not following mail regtilans, which were expressly made clear to
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him multiple times. Grenning has not established retaliation.
V. Conclusion

The court finds that Defendants are entitled to Summary Judgment on Grennling’s

First Amendment claims regarding the rejetof letters written partially in Norwegian
and patrtially in English. Defendants ardied to qualified immunity as a matter of lay
because Grenning has not sufficiently estalelisthe violation of a clearly established
constitutional right on either his unjust irference with mail or retaliation claims.

IT ISHEREBY ORDERED:

1. Defendants' Barker, Doty, Mundemd Orth Motion for Summary Judgment
(ECF No. 99) ilSRANTED.

2. Plaintiff's claims against Defendafaul Barker, Bonnie Munden, Ronald Daty,
and Thomas Orth are dismissed with prejudice.

=)

3. Plaintiff's claims against Defendants Jack Richardson and Craig Harringto
remain set for trial on August 17, 2015.

IT 1SSO ORDERED. The Clerk isdirected to enter this Order and forward a
copy to Plaintiff, counsel for Plaintiff, and Defendants.

Dated this 6th day of July, 2015.

] s/ Justin L. guackenbugrlll
SENIOR UNITED STATES DISTRICT JUDGE
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