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Morgan Chase Bank National Association et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MARK W. BROPHY,
NO: 13-CV-0293TOR

Plaintiff,
ORDERGRANTING IN PART AND
V. DENYING IN PART DEFENDANT
NORTHWEST TRUSTEE SERVICES
JAVIORGAN CHASE BANK MOTION TO DISMISS

NATIONAL ASSOCIATION and
NORTHWEST TRUSTEE SERVICE,
INC.,

Defendand.

BEFORE THE COURT is Defendant Northwest Trustee Services’ Motion
Dismiss(ECF No.9). This matter was submitted for consideratmathout oral
argument. The Court has reviewed the briefing and the record and files hexeth
is fully informed.

PROCEDURAL HISTORY
Plaintiff Mark Brophy (“Plaintiff’), proceedingro sg, filed this lawsuit on

August 8, 2013 ECF No. 1. Plaintiff's Complaint asserted causes of action for,
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inter alia, an emergency temporary restraining order (“TRO”) barring Defeadan
JPMorgan Chase Bank, N.A. (“JPMorgan”) and Northwest Trustee Services
(“NWTS”) from foreclosing on his home. ECF No. 1. The Casstied an order
denying Plaintiff's request for a TRO on August 9, 2Gifling that Plaintiff had
failed togive Defenants five days advance notice of fireceedingss required
by the Washington Deeds of Trust Act. ECF No. 8-at

NWTS filedthe instant motion to dismiss Plaintiff's remaining claims on
September 24, 201ECF No. 9.0n October 11, 201®laintiff moved for an
extension of time to respond. ECF No. 14. The Court granted this request on
October 15, 201, 3directing Plaintiff to respond on or before November 15, 2013
and directingNWTS to file an optionaleply on or before November 29, 2Q13
ECF No. 15. On November 13, 2013, Plaintiff fladlocument captioned
“Amended Complaint for Damages, Declaratory, Injunctive Relief and Quiet
Title.” ECF No. 20. Plaintiff filed this document “in lieu of replying to the motio
to dismiss due 11/15/20IJurportedlywith NWTS'’s permission ECF No. 20 at
1. As of the date of this Order, NWTS has not filed a reply or otherwise respon
to Plaintif's Amended Complaint.

Plaintif's Amended Complaint reasserts each of the claims asserted in h
original Complaint, plus several new claims. Given that the reasserted claims

appear to be identical in all material respects to the claims that were originally
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asserted, the Court willesignateghe Amended ComplaifECF No. 20) a the
operative document for purposes of the instant motion
FACTS
The following facts are drawn from Plaintiff's Amended Complaint and ar
accepted as true for purposes of the instant mo#et.Atl. Corp. v. Twombly,

550 U.S. 544, 556 (2007 Plaintiff took out a construction mortgage loan in the

D

amount of $745,800 from Washington Mutual Bank in July 2006. In consideration

for the loan, Plaintiff executed a promissory note in favor of Washington Mutua|
Plaintiff also executed a deed afistencumbering the subject real property as
security for the loan. The loan was subsequently transferred to JPMorgan whe
Washington Mutual folded itate 2008

In 2011, Plaintiff began experiencing financial difficulties and stopped
making payments ondimortgage. In November 2012, JPMorgan appointed
NWTS as successor trustee for purposes of foreclosing on the prod&vilyS
subsequently initiated ngndicial foreclosure proceedings by recording a notice
of trustee’s sale in the Spokane County Autht®ffice.

Plaintiff filed the instant lawsuit one day prior to the scheduled trustee’s
sale. The Court denied Plaintiff’'s request to temporarily enjoin the sale on Aug
9, 2013. ECF No. 6. Itis unclear from the existing record whether the tsustee

sale has occurred.
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DISCUSSION

A motion to dismisdor failure to state a claim tests the legal sufficiency of
the plaintiff’'s claims.Navarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001). To
withstand dismissal, a complaint must contain “enough fadtate a claim to
relief that is plausible on its faceBell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). “Naked assertion[s],” “labels and conclusions,” or “formulaic recitation]|
of the elements of a cause of action will not did” at 555,557. “A claim has
facial plausibility when the plaintiff pleads factual content that allows the court
draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). While a pldintieed not
establish a probability of success on the merits, he or she must demonstrate “n
than a sheer possibility that a defendant has acted unlawfidly.”

A complaint must also contain a “short and plain statement of the claim
showing that the plader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). This
standard “does not require detailed factual allegations, but it demands more th
unadorned, the defendamtlawfully-harmedme accusation.'lgbal, 556 U.S. at
678 (quotingTwombly, 550 U.Sat 555). In assessing whether Rule 8(a)(2) has
been satisfied, a court must first identify the elements of the plaintiff's claim(s)
then determine whether those elements could be proven on the facts pled. Th

court should generally draw all reasolgainferences in the plaintiff's favaege
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Sheppard v. David Evans and Assocs., 694 F.3d 1045, 1051 (9th Cir. 2012), but it
need not accept “naked assertions devoid of further factual enhanceiageat,”
556 U.S. at 678 (internal quotations and citabamtted).

Federal Rule of Civil Procedure 9(@jverns the pleading of allegations
involving fraud or mistakeln contrast to the more lenient standard set forth in
Rule 8(a)(2), Rule (9)(b) requires that a party “state with particularity the
circumstances constituting fraud or mistake” in his or her complamsatisfy
this standard, the allegations of fraud must “be specific enough to give defenda
notice of the particular misconduct so that they can defend against the charge
not just deny that they have done anything wrongess v. CibaGeigy Corp. USA,
317 F.3d 1097, 1106 (9th CR2003) (quotation anditation omitted).Thus,
“[a]Jverments of fraud must be accompanied by the who, what, when, where, ar
how of the misconduct chargedld. (quotation and citation omittedA party
may, however, plead allegations of “[m]alice, intent, knowledge, aret oth

conditions of a persos mind” more generally. Fe®. Civ. P. 9(b).

INts

and

In ruling upon a motion to dismiss, a court must accept all factual allegations

in the complaint as true and construe the pleadings in the light most favorable {

the party opposing the motioiorewell v. Golden State Warriors, 266 F.3d 979,
988 (9th Cir. 2001). The court may disregard allegations that are contradicted

matters properly subject to judicial notice or by exhibit. The court may also
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disregard conclusory allegations and arguments which are not supported by

reasonable deductions and inferendeks.

The Ninth Circuit has repeatedly instructed district courts to “grant leave {

0]

amend even if no request to amend the pleading was made, unless ... the pleading

could nd possibly be cured by the allegation of other factsopez v. Smith, 203
F.3d 1122, 1130 (9th Cir. 2000). The standard for granting leave to amend is
generous-the court “should freely give leave when justice so requiresd. R.

Civ. P. 15(a)(2).In determining whether leave to amend is appropriate, a court

must consider the following five factors: bad faith, undue delay, prejudice to the

opposing party, futility of amendment, and whether the plaintiff has previously
amended the complaintnited Satesv. Corinthian Colleges, 655 F.3d 984, 995
(9th Cir. 2011).

A. Fraud Claim

Plaintiff's allegations of fraud pertain exclusively to JPMorg&ee ECF

No. 20 at 99-104. As NWTS correctly notes, Plaintiff has not alleged any
fraudulent conduabn the part of NWTSAccordingly, to the extent that Plaintiff
has attempted to pursue a fraud claim against NWTS, the claim is dismissed W
leave to amend withifourteen (14) days of the date of this order.
I

I
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B. Consumer Protection Act Claim
Like his allegations of fraud, Plaintiff's allegations in support of his
Consumer Protection Act (“CPA”) claim pertain exclusively to JPMordgase.
ECF No. 20 at 11 16511. There are no allegations that NWTS engaged in an
unfair or deceptive act or prece occurring in trade or commerceo the extent
that Plaintiff has attempted to assert a CPA claim against NWTS, the claim is
dismissed with leave to amend wittiourteen (14) days of the date of this order.
C. Negligence and Negligence Per Se Claims
Plaintiff's claims for negligence and negligena® se are derivative of his
CPA claim. Specifically, Plaintiff alleges th#Morgarhad a legal duty under
the CPA not to “fabricata false appointment [of successor trustee document.]”
ECF No. 20 at 112 seealso ECF No. 20 afl18. Here again, Plaintiff has not

alleged that NWTS, as opposed to JPMorgan, breached a duty owed to him ur

Washington law. Accordingly, to the extent that Plaintiff has attempted to assefrt

negligence and negligence perctams against NWTS, the claims are dismissed
with leave to amend withifourteen (14) days of the date of this order.
D. Outrage Claim
Plaintiff’'s outrage claim is asserted exclusively against JPMorgan. ECF
20 at 71 114.7. There are no allegations that NWTS engaged in extreme or

outrageous conduct. To the extent that Plaintiff has attempted to assert an out
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claim against NWTS, the claim is dismissed with leave to amend viiaeen
(14) days of the date of this order.
E. Section 1983 Claim
NWTS hasmovel to dismissPlaintiff’'s § 1983claim on the ground that it
did notactunder color of state lawAs NWTS correctly noteshe fact thatt
Initiated non-judicial foreclosure proceedings in accordance with Washington la
does not mean that it acted “under color of” stateftavpurposes of a § 1983
claim. Apao v. Bank of New York, 324 F.3d 1091, 10935 (9th Cir. 2003)
(initiation of nonjudicial foreclosure proceedings in compliance with stateigaw
notstate action NWTS’s motion to dismiss is granted as to this claim. Becaus{
leave to amend would be futile jgltlaim will bedismissed with preudice.
F. Claim for Declaratory Relief
NWTS assertthat Plaintiff's claim for declaratory relief should be
dismissed because NWTS has been sued as a “nominal defendant” and becau
“there is no actual controversy between Plaintiff and NWTS.” ECF No. 9 at 12

The Court disagrees. Although Plaintiff's Amended Complaint contains no

specific allegations of wrongdoing on the part of NWTS, the Court construes his

claim for declaratory relief as extending to NWTS’s authority to foreclose on his

property. See ECF No. 20 at 1 39. In other words, Plaintiff agmseto be seeking a

judicial declaration that NWTS lacks authority to foreclose on his property by
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virtue of having been improperly appointed as successor trustee by JPMorgan
When viewed in this context, Plaintiff has stated a viable claim for decharator
relief against NWTS. The motion is denied as to this claim.
IT ISHEREBY ORDERED:
Defendant Northwest Trustee Services’ Motion to Dismiss (ECF No. 9) is
GRANTED in part andDENIED in part as follows:
¢ Plaintiff's claims for fraud, violations of the Consumer Protection

Act, negligence, negligenger se and outrag@s againsDefendant

Northwest Trustee Services orayeDI SM|SSED with leave to

amend withinfourteen (14) days of the date of this order.
¢ Plaintiff's claim under 42 U.S.C. § 19&@ainst Defendant Northwest
Trustee Serviceis DISMISSED with prejudice.
e The motion iIDENIED as to Plaintiff's claim for declaratory relief.
The District Court Executive is hereby directed to enter this Order a
providecopies tacounsel and to Plaintiff at his address of record
DATED Decembed, 2013
/ —

THOMAS O. RICE
United States District Judge
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