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v. Colvin

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONNIE PAGETRAPP, NO: CV-13-0366FVS
Plaintiff, ORDERGRANTING DEFENDANT’S
MOTION FOR SUMMARY
V. JUDGMENT AND DENYING
PLAINTIFF'S MOTION FOR
CAROLYN W. COLVIN, SUMMARY JUDGMENT
Defendant

BEFORE THE COURT are the parties’ cross motions for summary
judgmentECF Nos. 17 and 19 his matter was submitted for consideration
without oral argumen®laintiff was represented I§yory J. BrandtDefendant was
repreented by Leisa A. WolfThe Court has reviewed the administrative record
and the parties’ completed briefing and is fully informed. Ferrdasons discussed
below, the ourtgrants Defendant’s Motion for Summary Judgment and denies
Plaintiff's Motion for Summary Judgment

JURISDICTION

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT ~1

Dockets.]

Doc. 21

ustia.com


http://dockets.justia.com/docket/washington/waedce/2:2013cv00366/61992/
http://docs.justia.com/cases/federal/district-courts/washington/waedce/2:2013cv00366/61992/21/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

18

20

Plaintiff Connie Pagdrappprotedively filed for supplementaecurity
iIncome(“SSI”) and disability insurance benefids April 19, 2011, both alleging
an onset date of June 6, 2008 193201 Benefits were denied initiallfTr. 132
140 and uporreconsideration (Tr. 14848). Plaintiff requested a hearing before
an administrative law judge (“ALJ”), which was held before ALJ R.J. Payne on
April 12, 2013 Tr. 32-73. Plaintiff was represented by counsetl aestifiedat the
hearing.ld. Medical experts Dr. Anthony Francis and Dr. Joseph Cools also
testified. Tr. 3552. The ALJ denied benesit(Tr. 331) and he Appeals Council
denied review. Tr. 1. The matter is now before this court pursuant to 42 U.S.C.
405(g).

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing and
transcripts, the ALJ’s decision, and the briefs of Plaintiff and the Commissionel
and will therefore nly be summarized here.

Plaintiff was 42years old at théme of the hearing. TA93 She left school

in the tenth grade, and attended special education from kindergarten through sixth

grade. Tr. 5%4. She was previously employed as athome caregiverTr. 65.
Plaintiff alleges disability based alegenerative disc disease in hacky muscle
spasms, chronic pain, and depression. Tr. $82 testified that her level of pain is

6 out of 10; she can only walk half a block; and she can only stand for 10 minu
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before the pain increasds. 54-55. Plaintiff testified that she gets8hours of

sleep a night, and her husband and son do most of the cooking and housecleahing.

Tr. 59-60. She testified that she watches television and plays games on the
computer a couple times a day for short periods of time. T61685. She attends
all of her son’s school events and socializes with one neighbor. -64.63
STANDARD OF REVIEW

A district court's review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 405(¢
limited: the Commissioner's decision will be disturbed “only if it is not supportec
by substantial evidence or is based on legal erktill.¥/. Astrue,698 F.3d 1153,
1158-59 (9th Cir.2012) (citing 42 U.S.C. 8§ 405(g)). “Substantial evidence” meal
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion.”ld. at 1159 (quotation and citation omitted). Stated differently,
substantial evidencejgates to “more than a mere scintilla[,] but less than a
preponderanceld. (quotation and citation omitted). In determining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching farpporting evidence in isolatioid.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the record “is suscep

to more than one rational interpretation, [the court] mpbkbld the ALJ's findings
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if they are supported by inferences reasonably drawn from the reflstohina v.
Astrue,674 F.3d 1104, 1111 (9th Cir.2012). Further, a district court “may not
reverse an ALJ's decision on account of an error that is harmigsst™111. An
error is harmless “where it is inconsequential to the [ALJ's] ultimate nondisabili
determination.’ld. at 1115 (quotation and citation omitted). The party appealing
the ALJ's decision generally bears the burden of establishing that iawasd
Shinseki v. Sanders56 U.S 396, 40910 (2009).
FIVE-STEP SEQUENTIAL EVAL UATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” within
the meaning of the Social Security Act. First, the claimant must be “unable to
engagen any substantial gainful activity by reason of any medically determinab
physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous period of not less than tv
months.” 42 US.C. § 1382c(a)(3)(A). Second, the claimant's impairment must b
“of such severity that he is not only unable to do his previous work[,] but canno
considering his age, education, and work experience, engage in any other kind
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to

determine whether a claimant satisfies the above crigee20 C.F.R. 88
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404.1520(a)(4)(H(v); 416.920(a)(4) (K(Vv). At step one, the Commissioner
considers the claimant's work activity. 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is engaged in “substantial gainful activity,” the
Commissioner must find that the claimant is not disabled. 20 C.BR. §

404.1520(b); 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of
claimant's impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(4a). If the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c)If the claimant's impairment does not satisfy this severity threshold,
however, the Commissioner must find that the claimant is not disathled.

At step three, the Commissioner compares the claimant's impairment to
several impairments recognized by then@assioner to be so severe as to
preclude a person from engaging in substantial gainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a) (4)(iii). If the impairment is as severe or more
severe than one of the enumerated impairments, the Commissiosigiind the

claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d); 416 .920(d).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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If the severity of the claimant's impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant's “residual functional capacity.” Residual functional capacity (“RFC"),
defined generally as the claimant's ability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1)), is relevant to both the fourth and fifth steps of t
analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(i

If the claimant is capable of performing past relevant work, the Commissioner

must find that the claimant is not disabled. 20 C.F.R. 8 § 404.1520(f); 416.920(f).

If the claimant is incapable of performing such work, the analysis proceeds to 3
five.

At step five, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing other work in the national economy;.

C.F.R. 88 404.1520(a)(4)(v); 416.920(a) (4)(v). Irkmg this determination, the
Commissioner must also consider vocational factors such as the claimant's agq
education and work experiendd. If the claimant is capable of adjusting to other

work, the Commissioner must find that the claimant is not dislaldl0 C.F.R. § §

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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404.1520(g)(1); 416.920(g) (1). If the claimant is not capable of adjusting to oth
work, the analysis concludes with a finding that the claimant is disabled and is
therefore entitled to benefitil.

The claimanbearshe burden of praf at steps one through four above.
Lockwood v. Comm'r of Soc. Sec. Adntiig F.3d 1068, 1071 (9th Cir.2010). If
the analysis proceeds to step five, the burden shifts to the Commissioner to
establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national ecogd 20 C.F.R. 8§ §
404.1560(c); 416.960(@)]; Beltran v. Astrue700 F.3d 386, 389 (9th Cir.2012).

ALJ'S FINDINGS

At step me, the ALJ found Plaintiff hasot engageth substantial gainful
activity sinceJune 6, 2008, the alleged onset date. 4rAt step two, the ALJ
found Plaintiff has the following severe impairmenmisgenerative disc disease,
lumbar spine and chronic low back pain. Tr. Adstep three, the ALJ fourtat
Plaintiff does not have an impairment or combination of impairmentsrisets or
medically equals one of the listed impairment20nC.F.R. Par404, Subpt. P,
App’x 1. Tr. 1617. The ALJ therfound that Plaintiff had thRFC*“to perform
light work as defined in 20 CFR 404.1567(b) and 416.967(b) except no climbin
ladders, ropes and scaffolds and frequently climbing ramps and stairs.” At. 17.

step four, the ALJ found Plaintif§ unable to perform any past relevantriuorr.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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25. At step five, the ALJ found that considering the Plaintiff's age, education, w
experience, and RFC, thaee jobs that exist isignificant numbesin the national
economy thaPlaintiff can perform. Tr. 26The ALJconcludedhat Plaintiffhas
not been under a disability, as defined hetSocial Security Actrom June 6,
2008, through the date of this decisidn 27.
ISSUES

The question is whether the ALJ’s decision is supported by substantial
evidence and free of legal error. Specificaaintiff asserts: (1}he ALJ erred in
rejecting Plaintiff's subjective complaint&) the ALJimproperly rejected the
opinions of Plaintiff's medical provider§3) the ALJimproperly rejected
Plaintiff's depression at step two; and (4) the ALJ failed to meet his step five
burden ECF No. 17 at 1420. Defendant argues: (ihe ALJproperlydiscounted
Plaintiff's credibility; (2) the ALJproperly analyzed the medical opinion evidence
(3) the ALJproperly resolved step two; and (4) theJ properly foundPlaintiff
not disabled at step fiv&CF No. 19 at 0.

DISCUSSION
A. Credibility

In socialsecurityproceedings, a claimant must prove the existence of

physical or mental impairment with “medical evidence consisting of signs,

symptoms, and laboratory findings.” 20 C.F.R. 88 416.908; 416.927. A claimant'
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statements about his or her symptoms alone wilbnffice. Id. Once an
impairment has been proven to exist, the claimant need not offer further medic
evidence to substantiate the alleged severity of his or her sym@amsell v.
Sullivan,947 F.2d 341, 345 (9th Cir.1991) (en banc). As long asitpairment
“could reasonably be expected to produce [the] symptoms,” the claimant may ¢
a subjective evaluation as to the severity of the impairnenthis rule
recognizes that the severity of a claimant's symptoms “cannot be objectively
verified ormeasured.1d. at 347 (quotation and citation omitted).

If an ALJ finds the claimant's subjective assessment unreliable, “the ALJ

must make a credibility determination with findings sufficiently specific to permit

[a reviewing] court to conclude that th& Adid not arbitrarily discredit claimant's
testimony.”Thomas v. Barnharg78 F.3d947, 958 (9th Cir.2002). In making this
determination, the ALJ may considartter alia: (1) the claimant's reputation for
truthfulness; (2) inconsistencies in the claimant's testimony or between his
testimony and his conduct; (3) the claimant's daily living activities; (4) the
claimant's work record; and (5) testimony from physicians or third parties
concerning the nature, severity, and effect of the claimant's conditioAbsent
anyevidence of malingering, the ALJ's reasons for discrediting the claimant's
testimony must be “specific, clear and convincir@iaudhry v. Astrueg88 F.3d

661, 672 (9th Cir.2012) (quotation and citation omitted).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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In this case,lte ALJ found Plaintiff's “statements concerning the intensity,

persistence and limiting effects of these symptoms are not entirely credible.” Tr.

22. Plaintiff argues the ALJ errdaly improperly rejecting Plaintiff' subjective
complaints ECF No. 17at 1619. First, Plaintiff challenges the ALJ’s reasoning
that “[t]here is some indication ... that the claimant has not been entirely compl
in following through with recommendations, which suggests that the symptoms
may not have been as limiting as the claimant has alleged in connection with tf
application.” Tr. 23. Unexplained, or inadequately explained, failure to seek
treatment or follow a prescribed course of treatment may be the basis for an

adverse credibility finding unless there is a showing of a good réaistire

failure. Orn v. Astrue495 F.3d 625, 638 (9th Cir. 2007). However, an ALJ “mus

not draw any inferences about an individual’s symptoms and their functional
effects from a failure to seek or pursue regular medical treatment without first
consideing any explanations that the individual may provide, or other informatic
in the case record, that may explain infrequent or irregular medical visits oe fail
to seek medical treatment.” Social Security Ruling (“SSR2ypet *7 (July 2,
1996), availale at 1996 WL 374186. Specifically, disability benefits may not be
denied because of a claimant’s inability to afford treatni&ee. Gamble v. Chater

68 F.3d 319, 321 (9th Cir. 1995).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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Here, he ALJsupportshisreasoning onlpy citing Plaintiff's reporthat she
was waiting to start physical therapy pending neurosurgery review, despite ady
from medical providers that physical therapy was particularly important in her
case, and “very cognizant of problems that she does hEwve3 (citing Tr. 28).
The ALJ properlynotes that when Plaintiff “did follow through, it appears that he
recommended treatment had been generally successful in controlling her
symptoms.” Tr. 23See Morgan v. Comm’r of Soc. Sec. Adnii9 F.3d 595,
599600 (9th Cir. 1999) (ALdnay rely on the effectiveness of treatment to suppo
an adverse credibility finding). Specifically, after 6 sesskmnning in April
2011, Plaintiff improved to 30 minutes of activity tolerance and less difficulty in
household chores such as vacuuming, nmapsweeping, and laundry. Tr. 315
The record also shows that by July 2011 Plaintiff tolerated 40 minutes of activit
and had “reached safe level of lumbar stabilization and is competent to follow
home exercise program.” Tr. 31However Plaintiff correctly argues that th&lJ
erred by failing taconsidernnformation in the record th&laintiff wasunable to

afford physical therapy treatmedtie to lack of insuranc&CF No. 17 at 17.

ice

-

y

Specifically, Plaintiff reported in 2012 that she “cannot go to physical therapy due

to medical assistance only [sic] covers certain amount of visits a year and it ha
yet been a year since last used her visits.” Tr. 257. Plaintiff also testified that sk

has been withouhedical insurance since 2011. Tr-5®%. While the ALJ did
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briefly referencehis testimony in the decision, he did not properly consider

Plaintiff's consistent explanations for failing to pursue the recommended physic

therapy treatment. Thus, the ALJ’s rejection of Plaintiff's credibilityeldasn
unexplained failure to pursue treatment was error. However, this error is harml
because, as discussed below, the ALJ’s remaining reasoning and ultimate
credibility finding is adequately supported by substantial evide&ee Carmickle
v. Commt Soc. Sec. Admin533 F.3d 1155, 11623 (9th Cir. 2008).

First, the ALJ foundhat “while the claimant experiences Itackpain ...
[the objective evidence fails to document abnormalities that would warrant any
greater limitations than what was foundme [RFC]” Tr. 22. Subjective
testimony cannot be rejected solely because it is not corroborated by objective
medical findings, but medical evidence is a relevant factor in determining the
severity of a claimant’s impairmen®ollins v. Massanayi261 F3d 853, 857 (9th
Cir. 2001).Plaintiff testified that she can only walk half a block and then she has
sit down for a half an hour, and she can only stand for ten minutes at artirsg
She also testified that she wakes up with pain level at a &feardaking over the
counter medication, it sometimes goesvddo a 4. Tr. 565. However, as cited
by the ALJ, an MRI from December 2010 reveals multilevel disc desiccati@h;
subchondral discogenic bone marrow changes L5 level; and the MRI was

othawise unremarkabléelr. 22 (citing Tr. 27778). On September 15, 2011, x

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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rays of the ceneal spine, chest, hip, and riéind CT scans of the head, chest,
abdomen, and pelvigiereall normal.Tr. 343348 On September, 21, 2011
further xraysindicatal loss of normal lordosis with minimal arthritic change; and
in October 2011 xays reveadgeneralized disc space narrowing throughout the
lumbar spine, and mild loss of L5 vertebral body heigith no evidence of
spondyldysis or spondylolisthesis. T827-328

In addition, the ALJ cites the results of physical examinations to support {
assessed RFQr. 2223.First, the ALJ correctly notes that the record does not
contain any statement by a doctor that Plaintiff could not work at the sedentary
light levels. Tr. 22In February 2011, neurosurgery revieaund no structural
anatomic abnormalities that would benefit from surgéry288.In March 2011,
the claimant appeared in no acute distress, had normal gait and balance, and
showed no difficuly walking. Tr. 279 Later that month Plaintiff denied radiating
pain, her gait was normal, and she was only slightly tender over her lumbar spi
Tr. 289 After her motor vehicle accident on September 15, 2011, the record
indicatesPlaintiff was tender in her neck and back, but she had normal gait, full
range of motion in all extremities, and 5/5 muscle strength in all major muscle
groups.Tr. 336 On September 21, 2011, a week after the accident, examination
showedpain on straight leg raising, neck spss, and painlr. 326 However, o

October 3, 2011 Plaintifomplained of low back pain but reported her neck issu
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were starting to be relievedr. 324) and on October 6, 2011 Dr. Pham noted mil
distress secondary to pain, moderate tenderness in lumbaasgimgact muscle
strength, as well as antalgic gait due to lower back pair823.1t is noted that the
record include#®laintiff's repeated complaints low back pain. Tr. 223.
However, “where evidence is susceptible to more than on@ahtiderpretation,
it is the [Commissioner’s] conclusion that must be uphdéddrth v. Barnhart400
F.3d 676, 679 (9th Cir. 2005ee also Andrews v. Shala&8 F.3d 1035, 1039
(9th Cir. 1995)(“[t]he ALJ is responsible for determining credibilityrhe lack of
corroboration of Plaintiff's testimony in the objective record waperly
considered by the AL&s itdid not form the sole basis ftreadverse credibility
finding.

Secondalthough notaddressetdy Plaintiff in her briefingthe ALJ found
that “[a]lthough the claimant has received treatment for the allegedly disabling
Impairments, that treatment has been essentially routine and/or conservative ir
nature.” Tr. 22. “[E]vidence of ‘conservative treatment’ is sufficient to discount 4
claimants testimony regarding severity of an impairmeR&ira v. Astrue481

F.3d 742, 751 (9th Cir. 2007). In support of this reasoning, thecaéd a

neurosurgeon’s review of Plaintiff's MRI and treatment records in February 201

and subsequenécommendatin that Plaintiff continue with conservative

management measures. Tr. 304. Similarly, in March 2011 and October 2011

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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physicians recommended conservative care and physical therapy. Tr. 279, 323.

Further, Plaintiff testified at the hearing that sfees taking only ovethe-counter
pain medication for her pain. Tr. 71. This was a clear and convincing reason to
the Plaintiff not credible.

Third, the ALJ reasoned that Plaintiff's activities of daily living were
inconsistent with a finding of total disabylitTr. 2627. Evidence about daily
activities is properly considered in making a credibility determinakair.v.

Bowen 885 F.2d 597, 603 (9th Cir. 1989). It is wedlttled that a claimant need

not be utterly incapacitated in order to be eligible femddfits.ld.; see also Orn v.

Astrue 495 F.3d 625, 639 (9th Cir. 2007) (“the mere fact that a plaintiff has cartfi

on certain activities...does not in any way detract from her credibility as to her
overall disability.”). However, even where activities “suggest some difficulty
functioning, they may be grounds for discrediting the [Plaintiff's] testimony to th
extent that they contradict claims of a totally debilitating impairmévbfina v.
Astrue 674 F.3d 1104, 1113 (9th Cir. 2018ge also Orn495F.3d at 639 (daily
activities are a valid reason to discount credibility if they contradict claimant’s
other testimony)

Here, the ALJ found Plaintiff “has described daily activities that are not
limited to the extent one would expect, given the complaints of disabling

symptoms and limitations.” Tr. 23. Plaintiff testified that her husband and son d

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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all of the cooking and housework; although Plaintiff tries to do chores like
vacuuming, dusting, and laundry before she needs to take a break60c. 5%
also testified that she watches 2 hours of television per day, plays games on th
computer for 20 minutes several times a day, and attends parent/teacher
conferences and her son’s other school events. T838@owever, as noted by the
ALJ, Plaintiff repated to Dr. MacLennan in December 2011 that she does all of
her own seHcare except her husband sometimes helps her clip her bra. Tr. 23
(citing Tr. 331). She also reported that she does little bits of housecleaning at 3
time, including vacuuming, dusting, sweeping and mopping; and does some of
laundry. Tr. 331. Plaintiff reported that she reads well, reads a newspaper easi
uses her computer to look up recipes or look at zoo websites, and uses Faceb
on her phone and computer. Tr. 331. Finally, she reported to Dr. MacLennan tt
she attends all of her child’s school activities, and goes to all of his baseball ga
where she “the loud Mama.” Tr. 332. It is noted that Plaintiff's reports are
moderated by testimony she attends most of the schodkewgh her husband;
andonly “associatéswith her son and husband. B3-64. Plaintiff argues that the
ALJ erred in using “minimal activities as a basis to discredit [her] pain testimon
ECF No. 17 at 18lowever, while evidence of Plaintiff's dailgtvities may be
interpreted more favorably to the Plaintiff, this evidence is susceptible to more

one rational interpretation, and therefore the ALJ’s conclusion must be upheld.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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SeeBurch 400 F.3d at 679 hus the ALJ reasonably considered Plditgidaily
activities in finding Plaintifinot credible.

Fourth and finally, the ALJ found “discrepancies” in Plaintiff's sedports,
specifically, “[t]he initial selfreport indicates the claimant has a greater inability
function than what the claiamt reports in the subsequent form.” Tr. 24. In
weighing a claimant’s credibility, an ALJ may utilize “ordinary techniques of
credibility evaluation, such as ... prior inconsistent statements concerning the
symptoms.” Tommasetti v. Astry®33 F.3d 1035, 1 (9th Cir. 2008)ln support
of this reasoning, the ALJ cites numerous inconsistencies between Plaimititils
self-report in April 2011 and her subsequent report in September.ZDAP24.1n
the initial report, Plaintiff indicated she did not care for pets, dressed slowly ang
needed help with undergarments, used a shower bleaihusband cooks and she
only assists, does laundonly with help, and needsaart to shop in the store. Tr.
209-211 In contrast, in the subsequent report, she lets the pets in and out, den
problems with personalare makes her husband’s lunch, makes simple meals bt
needs help with big mealglds laundryand does not indicate that she relies on 3
cart while shopping. Tr. 24Z49. In the initial report she notes little to no interest
in hobbies or activitieanymore but in the subsequent report seports hobbies
that she does “well” and “often” includirgading, sewing, watching TV, texting,

and using tB computerTr. 212, 250In the initial report Plaintiff states she can

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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only walk 15 to 20 feet before resting, pay attention for 10 to 15 minutes
depending on pain levehasdifficulty focusing forgetsinstructions, and only
socializeswith family in the homeand attending sog’ball gamesTr. 212213
However, in the subsequent report, she indicates “it depends on where | am” w
regard to how far she can walk without resting, can always pay attention, follow
written and spokemstructions okay, ahsocializes by talking on the phone,
chatting on the computer, ahdving occasional company. Tr. 250. Plaintiff
correctly notes that she consistently reports certain limitations in both reports,
including: difficulty with standinglifting, walking, and sitting; and her inability to
do yard work, drive, or sleep welECF No. 17 at 18 (citing Tr. 26809, 211, 246
249). However, as noted above, this evidence is susceptible to more than one
rational interpretation, and therefore the ALJ’s conclusion must be upbedd.
Burch 400 F.3d at 679 hese inconsistent statements were a clear and convinc
reason to find Plaintiff not credible.

As a final matter, Plaintiff repeatedly notes that the ALJ improperly
concluded that Plaintiff was exaggerating ssamptoms. ECF No. 17 at 8.
While not cited with specificity, the court presumes Plaintiff is referring to the
ALJ’s statementhat the inconsistencies identified abdeause[] the undersigned
to question whether or not the claimant had incentive to overstate her sympton

and complaints to the DSHS in order to maintain benefits and therefore providi
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more limitations.” Tr. 2425. First, this statemenioes not appear to be offered as
reason to discount ti&aintiff's credibility. Further,despite tle ALJ's failureto
cite evidencef improper motivation on the part tife Plaintiff, any error is
harmless becausas discussed abowbge ALJ’s remaining reasoning and ultimate
credibility finding is adequately supported by substantial evide3ee Camickle
533 F.3d at 116B3. For all of these reasons, and having thoroughly reviewed tH
record, the court concludes that the ALJ supported his adverse credibility findir
with specific, clear and convincing reasons supported by substantial evidence.
B. Medical Opinions

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
[but who revew the claimant's file] (nonexamining [or reviewing] physicians).”
Holohan v. Massanar46 F3d 1195, 120402 (9th Cir.2001(citations omitted).
Generally, a treating physician's opinion carries more weight than an examinin
physician's, and an examining physician's opinion carries more weight than a
reviewing physician'dd. If a treating or examining physiciargpinionis
uncontradictedthe ALJ may reject it only by offering “clear and convincing
reasons that are supported by substantial evideBegliss v. Barnhar427 F.3d

1211, 1216 (9th Cir.2005Conversely, “[if a treating or examining doctor's
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opinionis contradcted by another doctor&pinion, an ALJ may only reject it by
providing specific and legitimate reasons that are supported by substantial
evidence.ld. (citing Lester v. Chater@1 F.3d 821, 83@831 (9th Cir.1995)).
“However, the ALJ need not accept thignionof any physician, including a
treating physician, if thaipinionis brief, conclusory and inadequately supported
by clinical findings.”Brayv. Comm'r of Soc. Sec. AdmiB54 F.3d 12191228
(9th Cir. 2009)(quotation and citation omitteB)airtiff argues the ALJ
improperly rejectedhe opinions of Dr. Steven Haney, M.D., Dony Pham,
D.O., and Michele Hanson, ARNECF No. 17at 1316.
1. Dr. Steven Haney

In January 2012, Dr. Steven Haney completed a mental residual function
capacity assessment as part of the disability determination explanation (“DDE”
the reconsideration level of Plaintiff's SSI and disability insurance benefits clain
Tr. 102131.Plaintiff briefly argues that the ALJ improperly failed to provide
reasons for “rejecting” théopiniori’ of Dr. Haney that Plaintiff would have
“episodic lapses in [attention], concentration and pace due to subjective physic
and psychological symptoms” and that “[h]er depression and anxiety with
accompanying poor stress tolerance would interfere with her ability to maintain
regular attendance and to persist through a normal workweek.” ECF No. 17 at

(citing Tr. 113).
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In determining whether a Plainti disabled, the regulations direct the ALJ

to evaluate every medical opinion in the record regardless of its source. 20 C.H.

88 404.1527(b); 416.927(b). However, an ALJ is not required to discuss every
piece of evidence in the recoffiee Howard ex reWolff v. Barnhart341 F.3d
1006,1012 (9th Cir. 2003)nstead he or she is only required to explain why
“significant probative evidendes been rejectédvincent v. Heckler739 F.2d
1393, 139495 (9th Cir. 1984)After reviewing the record as a whole, the court
finds that Dr. Haney’s reviewat the reconsideration level was not significant
probative evidence. As an initial mattsocial security regulations state that
“[m]edical and psychological consultants in the State agencies are adjudicators
the initial and reconsideration determination levels.... As such, they do not exp
opinions; they make findings of fact that become part of the determination.” SS
96-5p, 1996 WL 374183 at *6 (July 2, 1996)oreover the court notes that the
“medical records” portion of the administrative record, designated as exhibits 1
through 11KTr. 266:355), did not include anynedicalopinion evdence from Dr.
Haney and it is unclear whether the medical experts reviewed the records at is
prior to their testimonyTr. 38, 41).

Plaintiff argues that the ALJ improperly ignored portions of Dr. Haney's
narrativeassessingimitations on Plaintiffs ability to complete a normal workday

without interruptions, perform at consistent pace, concentrate, and maintain reg
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attendance throughout a workweek. ECF No. 17 at 15. However, a subsequen
portion ofthe same narrativicom Dr. Haneyarguably reftes these alleged
limitations by concluding that “[Plaintiff’'s] impairments are not so severe that th
would prevent her from being able to sustain more than one or two step
instructions in a reasonably consistent manner.” Tr. Alsd, a& noted by
Deferdant, a norexamining physician’s opinion may constitute substantial
evidence only if it is consistent with other independent evidence in the record.
Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 200Here the evidence
reviewedby Dr. Haneyas pat of the DDE was largelgot consistentvith his
assessed limitations. For example, the DDE accorded “great weight” to Dr.
Catherine MacLennan’s consultative examination of the Plaintiff “due to
supportive medical evidence.” Tr. 1 owever, . MacLennaropined that
Plaintiff is “cognitively intact and is able to maintain persistence and pace” and
“retain[s] the ability to carry out more than one or two step instructions in a
reasonably consistent manner.” T09, 333 In addition, the only ther mental
health professional in the record, Dr. Mark Duris, was granted “some weight” in
the DDE and opinethat Plaintiff “does not present with mental health isSuEs.
109-110.Plaintiff contendsn her reply brief that Dr. Haney’s assessed linutet
were supported bsubstantial evidence. ECF No. 20 at 7. Howeaintiff's

support for this argumeid comprised solely asubjective and intermitteméports
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of anxiety, anger, migraines, caution about social contacpm@adeport of
suicidal deation. ECF W. 20 at 7 (citing Tr. 213, 225, 2@8%). Here the totality
of the evidence is susceptible to more than one rational interpretation, and
therefore the ALJ’s conclusion must be uphebedeBurch, 400 F.3d at 679 hus,
the limitations asseed by Dr. Haney as part of the DDE at the reconsideration
level were not “significant probative evidence,” and g did not errby failing
to consider this “opinion

2. Dr. Tony Pham

On October 6, 2011, Dr. Tony Pham saw Plaintiff for “evaluation of lumbg

back pain with radiculopathy of left lower extremity ... starting after she suffere

motor vehicle accident involving multiple cars on September 15, 2011.” Tr. 323.

Dr. Phan “cautioned the patient to refrain from any strenuous physical activitieg
lifting at this point until symptoms improve.” Tr. 323. The Adccordedhis
recommendation “little weighthecause it wa&juite vague” and the instruction
that Plaintiff should returmia week for reevaluation “indicat[es] that these
restrictions are temporary.” Tr. 2®laintiff argues that the ALJ improperly
rejected the opinion “largely based on an assertion that [Plaintiff's] condition h3g
improved” and “erred in rejecting it with vague assertions that it was contrary tg
other evidence.” ECF No. 17 at-1%. However, these arguments misstate the

ALJ’s findings. The court cannot discern, nor does the Plaintiff cite, any finding
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by the ALJ that Plaintiff's condition “had improved” thie date of treatment, nor
did the ALJ mention any contradiction to “other evidence.” Plaintiff also provide
a detailed list of notations in the medical record that purportedly support the
limitations assessed by Dr. Phdoh. However, regardless of asyidence that
would tend to support the limitations found by Dr. Pham, Plaintiff fails to
challenge the two valid reasons given by the ALJ for rejecting Dr. Pham’s opini
See Carmicklgs33 F.3d at 1161 n.2durtmay declindo address issg&ot raised
with specificity in Plaintiff's briefing)

First, “[a]Jn ALJ need not accept the opinion of a doctor if that opinion is
brief, conclusory, and inadequately supported by clinical findingsomas 278
F.3d at 957Dr. Pham based his recommendation on a brief physical examinatiq
during whichhefound Plaintiff was in “mild distress” and had intact muscle
strength 5/5. Tr323. Also, Dr. Phardid not specify how much Plaintiff could lift,
or define what “strenuous” meant in the context of determining theppate
RFC exertional levelThus the ALJproperlyfound thatDr. Pham’s
recommendatiothat Plaintiff refrain from “strenuous activities or lifting at this
point until symptoms improve” was “vagud.f. 25.Second, the ALJ relied on Dr.
Pham’s notation that Plaintiff should return for reevaluation in a week, to find th
the restrictions on lifting and activities was only temporasy/per social security

regulations, “[u]lnless your impairment is expectedesult in death, it must have
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lasted or must be expected to last for a continuous period of at least 12 months
call this the duration requirement.” 20 C.F.R. 88 404.1509, 416.909. Here, Dr.
Pham was treatinBlaintiff for lumbar back painstarting after she suffered a
motor vehicle accident” several weeks prior, and he cautioned Plaintiff to avoid
strenuous lifting or activities “at this point until symptoms improve.” Tr. 323
(emphasis addedPlaintiff points to no evidence in Dr. Pham’s opiniodigating
functional limitations that would last for a continuous twelve month period.
Therefore, i was reasonable for the ALJ to find that the plain language of Dr.
Pham’s recommendation assessed only temporary restrictiortheaetbredid
not meet theluration requirement. These were specific and legitimate reasons,
supported by substantial evidence, for the ALJ to reject Dr. Pham’s opinion.
3. Michele Hansen, ARNP

Nurse practitionerare not “acceptable medical sources” within the meanir
of 20 C.F.R. 816.913(a). Instead, they qualify as an “other source” as defined
20 C.F.R. § 416.913(dMolina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012).
The opinion of an “acceptable medical source” is given more weight than that g
an “other source.” SSR @®3p, 2006 WL 2329939 at *2; 20 C.F.R. § 416.927(a).
The ALJ need only provide “germane reasons” for disregardingHisissen’s

opinion Molina, 674 F.3d at 1111. However, the ALJ is required to “consider
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observations by nonmedical sources as to how an impairment affects a claima
ability to work.” Sprague v. Bowe12 F.2d 1226, 1232 (9th Cir. 1987).

On December 22, 2010, Ms. Hansen completed a “documentation reque
for medical or disability condition” and opined that Plaintiff was “severely limiteq
which is defined as “unable to lift at least 2 pounds or unable to stand ¢t walk
and limited to sedentary work. Tr. 268. The ALJ accorded “little weight” to Ms.
Hansens opinion for several reasons. First, the ALJ found the opinion “appears
be based solely on the claimant’s subjective allegations.” TR8E283 “An
ALJ may reject a treating physician’s opinion if it is based ‘to a large extent’ on
claimant’s seHlreports that have been properly discounted as incredible.”
Tommasetfi533 F.3d at 1041. Adiscusse@bove, the ALJ properly discounted
Plaintiff’'s subjective reporting of her symptoms. The court does note that Ms.
Hansers opinionreference objective testing in the form of MRI results, however
these results are not attached to thaiopiitself, and Ms. Hansandicateshat
these results have not yet been reviewed by a neurosurgeon to determine if su
Is warranted. Tr. 26@68.As this evidence is susceptible to more than one ratior
interpretation, the ALJ’s conclusion must be uphé&eeBurch, 400 F.3d at 679.

Second, the ALJ found “Ms. Hansen’s own treatment notes fail to docum
such severity.” Tr. 25. Consistency with the medical record as a whole, and

between a treating physician’s opinion and his or her own treatrotd, @mre
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relevant factors when evaluating a treating physician’s medical opiSiea.
Bayliss 427 F.3d at 1216n support of thiseasonthe ALJ cites to Ms. Hansen’s
relatively benign findingin December 2010 that Plaintiff's gait was slow, and sh
was alert and in no acute distress.ZB2-283 The court also notes that the MRI
findings cited by Ms. Hansen from December 2010 found multilevel disc
desiccation worse at E8 and L5SI level, mild subchondral discogenic bone
marrow changes, and was otherwise unremark&bl@77278. After reviewing
these results, the neurosurgeon recommended “conservative management
measuresand found “no structural anatomic abnormalities ... that would benefi
from surgical intervention at this time.” Tr. 288. In March 2011, Ms. Hansen foy
that patient “denies radiating pain at this time,” her gait was normal, she was
“slightly tender,” and did “not appear to be in any distress at this time.” Tr. 289.
After reviewing the entire record, the court was unable todmdtreatment notes
by Ms. Hansen that are consistent with the severe limitations in her December
2010 opinion. The ALJ provided germane reasons to reject Ms. Hansen’s opin
C. Step Two

At step two of the sequential process, the ALJ must determine whether
Plaintiff suffers from a severe impairment. 20 C.8R16.920(a). To be
considered ‘severe,” an impairment must significantly limit an individual’s ability

to perform basic work actitres.20 C.F.R88404.1520(c), 416.920(cgmolen v.
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Chater, 80 F.3d 1273, 1290 (9th Cir. 1996). An impairment that is ‘not severe’
must be a slight abnormality (or a combination of slight abnormalities) that has
more than a minimal effect on the ability to do basic work activities. SSHP96
1996 WL 374181 at *1 (July 2, 1996). Basic work activities include “abilities an
aptitudes necessary to do most jobs, including, for example, walking, standing,
sitting, lifting, pushing, pulling, reaching, cammg or handling.” 20 C.F.R§
404.1521(b).

Plaintiff bears the burden to establish the existence of a severe impairme
or combination of impairments, which prevent him from performing substantial
gainful activity, and that the impairment or combination of impairments lasted f
at least twelve continuous months. 20 C.B§404.1505, 404.1512(axdlund v.
Massanarj 253 F.3d 1152, 11580 (9th Cir. 2011). However, step two is “a de
minimus screening device [used] to dispose of groundless cldamala, 80
F.3d at 1290. “Thus, applying our normal standard of review to the requiremen
step two, we must determine whether the ALJ had substantial evidence to find
the medical evidence clearly established that [Plaintiff] did not have a medically
severe impairment or combination of impairmentd/ebb v. Barnhart433 F.3d
683, 687 (9th Cir. 2005).

The ALJ found that Plaintiff's “medically determinable mental impairment

of depressive disorder, not otherwise specified (NOS) and anxiety didsfdisr,
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considered singly and in combination, do not cause more than minimal limitatig
in the claimant’s ability to perform basic mental work activities and are therefor
nonsevere.” Tr. 15. Plaintiff argudsatthe ALJ erred in rejecting Plaintiff's
depressiorias a groundless complaint despite evidence that it caused significar
functional limitatiors [.” ECF No. 17 at 111.3. This argument is unavailing. As an
initial matter, the court notes that Plaintiff's argument largely relies on mental
limitations assessed by Dr. Haney as part of the DDE at the reconsideration le
ECF No. 17 at 12 (citing Tr. 113). However, as discussed in detail above, the A
properly declined taiscusghis evidencen the decisionThe only other piece of
evidence offered by Plaintiff to establish the existence of depressioseasre
impairment, is Dr. Catherine MacLennan’s notation in her December 2011
psychological evaluation that Plaintiff's depression causes her to iselatdfh
from others except for her husband and her son. ECF No. 17 atidg@ Tc. 332).
This notation is acknowledged by the ALJ in his extensive recounting of Dr.
MacLennan’s examination, and is considered alongside evidence that Plaintiff
attends all bher child’s school activities, parent conferences, school plays, and
baseball games where she is known as the “loud mamal6 (citing Tr. 332

Most importantly, while not addressed in Plaintiff’'s briefing, Dr. MacLennan
opined that[t]here is no irdication that depression or anxiety or pamisult in

additional disability.” Tr. 333. Rather, Dr. MacLenngpined thaPlaintiff is able
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to follow and participate in conversations at a concrete level; understands wha
said to her, and is able to remember adequately; is able to sustain concentratig
pace and persistence; is able to sustain focused attention long enough to ensu
timely completion of tasks (e.g. everyday household routines); has no history o
episodes of decompensation; no indication of impaired social functioning “othe
than distrust and fear associated with her report of hetliast extorting money
from her; and she is unable to handle her own fuiids333.

The ALJ furthersupports his step two finding by citing to the only other
psychological opinion evidence in the record from Dr. Mark Duris. In January
2011, Dr. Duris noted that Plaintiff “[did] not present with mental health issues |
with physical pain issues that are difficult to assess and may as likely be relate
stress, anxiety and/or somatization.” Tr. 15 (citing Tr. 270). Dr. Duris diagnose
Plaintiff with “pain disorder due to psychological factors/general medical
condition” and opined that “depression and anxiety do not keep this claimant fr
having sufficent energy, motivation, and concentration to function in a work
environment at this time.” Tr. 272. In both cognitive and social categories, he
assessed either “none” or “mild” functional limitations. Tr. 273.

Finally, the ALJ relied on the testimomf mental health expert Dr. Joseph
Cools to make his step two finding as to Plaintiff's alleged mental impairments.

40-52. Dr. Cools reviewed all of the medical records, and opined that based on
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SSA's regulations and definitions, Plaintiff's aleeymental impairments are non
severe. Tr. 46. Dr. Cools highlighted that Plaintiff’s interests are “fairly intact”
including reading well and using a computer, which indicates that Plaintiff does
not have any marked cognitive deficits. Tr. 43. He testtfiadl based on the
record, Plaintiff's complaints of anxiety “[do] not really qualify as a panic
disorder; it's more of a panic feeling, a general and anxiety disorder with some
exacerbation occasionally;” and Plaintiff does not have severe vegetative
sympoms of depression, nor does she complain of severe sleep problems. Tr.
Notably, Dr. Cools testified that based on both of the psychological evaluations
“there really is not any severe limitations attributable to the psych impairment.
There’s no allegation of just cognitive disorder. There’s no allegation of social
anxiety disorder. There’s not references, not diagnoses.” Tr. 51.

In addition to this opinion evidence, the court also notes that the overall
medical record contains little evidence of méhtalth complaints by Plaintiff.
Medical records show Plaintiff was on medication for depression (Tr. 286, 295,
306), however, during her visit with Dr. MacLennan she reported she “takes
medication for depression but does not know if she is depressed.” Tr. 332. On
December 1, 2010 Plaintiff's “chief complaintfasback pain, buthe recordlso
references her complaint of extremely high anxiety levels. Tr. 284. However, a:

noted by the ALJ, the medical practitioner declined to prescribe anxiety medica
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and instead put Plaintiff back on medication for her migraine headaches. Tr. 1%

(citing Tr. 285).

For all of these reasonsig ALJs finding thatPlaintiff's mental
impairments did not cause more than minimal limitations on his ability to do ba
menal work activitieswas supported by substantial evideneus, the ALJ did
not err in findingPlaintiff's mental impairments were na@vereat steptwo.
D. Step Five

If a claimant cannot perform his or her past relevant work, at step five of
disability evaluation process the ALJ must show there are a significant number
jobs in the national economy that the claimant can perform taking into account
claimant’s residual functional capacity, age, education, and work experience.
Tackett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1999); 20 C.F.R. § 404.1520(d),
(e). The ALJ can demonstrate this either (1) through the testimony of a vocatio
expert or (2) by reference tbhe Commissioner’'s Medicdocational Guidelines
(“the grids”).ld. TheCommissioner may apply the grids in lieu of taking the
testimony of a vocational expamly when the grids accurately and completely
describe the claimant’s abilities and limitatiod®nes v. Heckle760 F.2d 993,
998 (9th Cir. 1985)However, “an ALJ is required to seek the assistance of a

vocational expert when the n@xertional limitations are at a sufficient level of
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severity such as to make the grids inapplicable to thecpkaticase.Hoopai v.
Astrue 499 F.3d 1071, 1076 (9th Cir. 2007).

Here, the ALJ applied the grids at step five and found that “the additional

limitations have little or no effect on the occupational base of unskilled light wor

Tr. 26. Plaintiff generally argues the ALJ erred by relying on the grids instead g
taking the testimony of a vocational expert “despite the existence of significant
non-exertional limitations.” ECF No. 17 at 24). In support of this argument,
Plaintiff refers to Dr. Haney’s assessed limitations on Plaintiff's contact with co
workers and supervisors. ECF No. 17 at 20 (citing Tr. 113). However, as discu
above, the ALdid not err indecining to addresPr. Haney’s assessmeantthe
decision and therefore was not required to consider that evidence at step five.
Moreover, Plaintiff's briefing does not specifically identify any “significant” non
exertional limitations, nor does shecuratelycite tothealleged “reviewing and
testifying medical experts, to whom the ALJ gave great weight, [who] found
significant workrelated limitations.” ECF No. 17 at 20. The citations provided by
Plaintiff do not correspond to evidence from “reviewing and testifying medical
experts,” nor do the cited records contain opinion evidence as terelatkd
limitations. See id (citing Tr. 296, 300, 36802). Thus, the coudeclines to
address this issue as it was not raised with specificity in Plaintiff's brie$ewy.

Carmickle 533 F.3d at 1161 n.Zhe ALJ didnot err at step five.
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CONCLUSION

After review the court findthe ALJ’sdecision is supported by substantial
evidence and free of harmful legal error.
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No. i¥DENIED.

2. Defendant’s Motion for Summary Judgment, ECF Nq.i49

GRANTED.
The District Court Executive is hereby directed to enter this Order and

providecopies to counsgénter judgment in favor of the Defendant, i SE

the file
DATED this 22nddayof January2015
s/Fred Van Sickle
Fred Van Sickle
SeniorUnited States District Judge
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