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he Kroger Co et al

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WASHINGTON
SEAN R. KELLEHER, No. CV-13-3108-SMJ
Plaintiff,
ORDER DENYING PLAINTIFF'S
MOTION TO EXCLUDE AND
GRANTING IN PART AND
DENYING IN PART
DEFENDANTS MOTIONS FOR
SUMMARY JUDGMENT

V.
FRED MEYER STORES, INC.,

Defendant.

Non-Public Policy Claims, ECF No. 6&laintiff Sean Kelleher was represen
by Elizabeth Hanleyand Defendant was regsented by Keller Allef. At the

hearing, after hearing argument from pheties, the Court took the matter un

H

~

Motion to Exclude Defendant's Purped Expert Witness, ECF No.

! Counsel is reminded that in the future, Local Rule 10.1 requires that all “documents, including any exhil
be sequentially paginated in their entirety, with thgepaumber appearing at thettoon of each page” (emphas
added). Accordingly, while most exlitdbwere properly number, citation herein which reference declarationg
exhibits that are not paginated shall be cited as “ECF No. at ‘Exhibit No.™

2 Counsel is reminded that in the future, Local Rule 5.1 requires a three-hole punched and tat#sydoopy of
any filing in excess of 100 pagese ECF No. 69.
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This matter came before the Coart January 7, 2015 for a motion hear

on Defendant’'s Motion for Partial Sunamy Judgment Dismissal on Plaintiff

advisement. Also pending before the Gauthout oral argument were Plaintifff
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Defendant’'s Motion for Partial Summary Judgment Requesting Dismissal of

Plaintiff's Public Policy Claim, ECHWNo. 46, and DefendastSecond Motion fo
Partial Summary Judgment &eesting Dismissal of Plaintiff's Public Poli
Claim, ECF No. 53. Having reviewed theatlings, the record ithis matter, thg
applicable case law, and taeguments of counsel, the@t is fully informed an(
rules as follows.

l. BACKGROUND

A.  Factual Background®
Defendant Fred Meyer operatestaib stores, located in Orega
Washington, Idaho, and Alaska, that combine a number of departments, in

a pharmacy, under one roof. Beginning2002, Defendant employed Plain{

I

)
<

U

p ==

n,
cluding

iff

Sean Kelleher in its Ellensburg, Wasiton Fred Meyer store as a Pharmacy

Manager, where she was pawertime for hours worketh excess of forty pe
week. During the course of Plaifsf employment, Defendant had Plain
register with the Washington State Board of Pharmacy as the “respc
manager” for the Ellensburg pharmacyhe responsible magar “shall ensur

that the pharmacy complies with all tlevs, rules and regulations pertaining

% In ruling on the motion for summary judgment, the Ctas considered the facts and all reasonable inferg
therefrom as contained in the submitted affidavits, declarations, exhibits, and depositions, in the lig
favorable to the party opposing the motiofee Ledslie v. Grupo ICA, 198 F.3d 1152, 1158 (9th Cir. 199
However, in considering the facts, the Court does not rely on conclusory allegations unsupported by fag
Hansen v. United Sates, 7 F.3d 137, 138 (9th Cir. 1993), nor does the Court rely upon facts contained in af
which directly contradict the affiants prior disposition testimddyrrell v. Sar Nursery, Inc., 170 F.3d 951, 95
(9th Cir. 1999).
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the practice of pharmacy. Every portiohthe establishment coming under

the

jurisdiction of the pharmacy laws shakk under the full and complete control of

such responsible manager.” WAC 246-869-070.

As the pharmacy fell within the puew of the food department, Plaintiff

reported directly to the store’s Food Mager. During Plaintiff's employme

there were multiple Food Managersgcluding Chris Ewald, Chris Warth, a

Ryan Shilley. Also at th&llensburg store was StoBErector Ryan Cheney who

was responsible for the overalperation of the entire@te. As Food Manage

Nt

nd

and Store Directors are not trained in pharmacy specific operations like

regulations and drugs, FreMeyers has PharmacyoQrdinators or Pharmacy

Regional Supervisors who aalinate pharmacy funaoms, establish guidelings,

and assist store personnathwpharmacy specific issueshe Ellensburg store
located in Fred Meyers District 6, ete the Pharmacy Coordinator for

relevant time period was Berkeley Bem, who supervised 19 Fred Me

S

he

yer

pharmacies in Washington and Idahonafly, during the relevant time period, the

person responsible for the entire phacoy business of Fred Meyer was
Pharmacy Merchandiser Marc Cecchini.

Defendant required employees toead and sign an ASSOCig
Responsibilities form which set forth specifides employees were to follow a

identifies whether termination or a warnimgpuld be issued for their violatio
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Plaintiff signed and acknowledged this policy when she began her emplac
and on subsequent occasions, includingtmecently on February 26, 2012. E
No. 69-1 at 85-89. Under the poli@onduct that “Will Result in Immedia

Termination Without Prior Warningincludes “Dishonesty of any kind” ai

yment
CF
[e

nd

provides as an example “[u]nauthorizemheersion to personal use or removal of

company money, merchase, or other property from company premis
committed alone or in conjunction with ahet person(s).” ECF No. 69-1 at §
The policy also provides that “[flailuréo perform work as required” af
“[wlorking ‘free time’ or working overtine without specific approval of tf
person-in-charge” is conduct that “Will Resin Disciplinary Action But Whick
Usually Results in Termination After Prior Warningd.

At all Fred Meyer stores, the optimal ratio is the number of hours eari
projected for a department or store. eTihanager’s goal in running a departm
or store was to be within 98% to 10386 that number. The number of hour
particular pharmacy was peitted to schedule on a weekly basis was detern
mainly by the number of prescriptions pessed in that pharmacy in the previ
eight weeks. For the pharmacy, theod Manager could authorize additio

hours if it was financially responsible to do so.

Fred Meyer policy is tolebw non-union employees tiake up to 26 week

of medical leave, concurrent with FamMjedical Leave Act (“FMLA") leave, i
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the employee properly documents the mediesdd. Plaintiff took one week
leave in 2004, twelve weeks of leave2009 to 2010, and seventeen week

leave in 2011.

of

of

[72)

In April 2006, Plaintiff received @ositive performance evaluation by Fqod

Manager Chris Ewald. ECF No. 68-1 at Bhe evaluation indicates Plaintiff was

consistently over in hoarand was not seeking overtime authorizatitsh.at 11.

Plaintiff was advised to better commaoaie with the Food Manager and Store

Director when ovenne was needed.d. at 20.

In May 2007, Plaintiff received a positive performance evaluation by

Manager Chris Ewald. ECF No. 68-1 at22 The evaluation indicates Plainti

could “have done a better job aintrolling hours andovertime].” 1d. at 24.

On November 30, 2007, Defendantndnated Lori Nelson, Pharma

Food

ff

LY

Manager in Bend, Oregon, for vialag company policy by removing company

property from the pharmacy, specificallgr removing the perpetual inventg
book and paper prescriptions from therset Ms. Nelson’s employee reco
indicate she was discharged for “IATION OF COMPANY POL” and state
“Rehire? Y.” ECF No. 96-19.

On May 22, 2008, Plaintiff complaineid Pharmacy Coordinator Fras

that with a technician on leave ar@o others leaving, the pharmacy v
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understaffed. ECF No. 68-1 at 30. Nfraser responded indicating they w
attempting to find additional staifd assist at the pharmacid.

On April 9, 2009, Plaintiff raisedoncerns to Mr. Cecchini and Mr. Fra
that the “workload is getting ridiculous with the current staffing.” ECF No.
at 32.

In April 2009, Plaintiff's 2009 evalation prepared by Food Manager Cl

Warth, which evaluates h2008 conduct, denotes “meetgpectations” and agajin

set a goal of continuing to reduce owee hours. ECF No. 68-1 at 38.
Starting on November 25, 2009, aodntinuing until February 18, 201
Plaintiff took twelve weeks of protective leave.
In May 2010, Food ManageNarth prepared Pldiiff’'s 2010 evaluation
which evaluated her 2009 conduct as nmgeéxpectations. ECF No. 68-1 at

45. The evaluation includes improvirgpmmunication regarding breaks &

ere

ris

Ol

10-

ind

lunches in order to stop overtiméd. at 42. Plaintiff comments on the evaluation

that “management should reevaluadtew they are allotting hours in t
pharmacy.”|d. at 44.

On December 5, 2010, Food Managdrilley emailed Plaintiff inquiring
why the pharmacy had incurred 12.84 haefrsvertime the previous week. E(

No. 69-1 at 91. Mr. Shilley, noting dh the pharmacy was accruing a lot

ORDER-6

ne

L4

of




10

11

12

13

14

15

16

17

18

19

20

incidental overtime, instructed Plaintiff follow up daily with each associate tf
accrued incidental overtiméd.

Plaintiff took leave under FMLA anBred Meyer policy between April 2
2011, and August 21, 2011. Upon Plaintiff's return she was employed ag
time Pharmacy Manager. However, Pldimmaintains in this lawsuit that upg
return the terms and coitidns of her employment klasubstantially changed.

While Plaintiff was on leave, in May 2011, Erik Sundet, the Pharr
Manager for the Ellensburg store, was counseled by his Food Manager

2011 evaluation that “[ijn 2012 [he] wille®d to concentrate on the daily con

of hours and Overtime. [sic] There af&A reports available to isolate hi

[overtime].” ECF No. 106 at 31.

When Plaintiff returned after August 22011, as in previous years, she
expect to complete the health screeniofythe other employees, but was the @
person in the pharmacy at that time quedifto conduct screenings. Plain
maintains she was not given more hoursémduct the screenings and hac
complete them by October 31, 2011.

After Plaintiff's return, on Septembé&r; 2011, Plaintiff sent a letter to M
Cecchini advising of staffing difficultge since her return, difficulty scheduli
health screenings, and concern thair&tDirector Cheney and Food Mana

Shilley had complained numerous timabout overtime and changes in

ORDER-7
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schedule that had not been approved, bdtdwurred before her return to work.

ECF No. 69-1 at 100-10IMr. Cecchini directed shehould have a meeting with

Pharmacy Coordinator Fraser and Stone€ior Cheney to find a solutiond.

On October 21, 2011, Food Manageiill®i instructed Plaintiff on areg

S

where she was not meeting exp#éotss, including adding both hours and

overtime hours without approval. ECF N&®-1 at 109. He alsocounseled her to

not contact Mr. Fraser for issues that do not pertain to “a specidlist.’Also at
some point in October 2011, Mr. Shilleyugit to use store cashiers to assist
pharmacy staff, including at one point bringia cashier to the pharmacy to wc
Plaintiff, explaining to Mr. Shilley thaall staff had to bdicensed, refused t
permit any unlicensed cashiers to workthe pharmacy, bubffered to trair
additional cashiers to become licetisd&=CF No. 97-1 at Exhibit 15.

On November 3, 2011, an unruly tpat came to the pharmacy 34
apparently became violent and threateninghen he returned the next day 3
again became unruly, pharmacy staff calleel police. Mr. Shilley subsequen
criticized Plaintiff, indicating that theolice should not have been called. E
No. 69-1 at 106-108.

On November 5, 2011, Plaintiff eited Mr. Shilley indicating overtim
had been incurred after not receiving @asgistance and advising overtime wa

occur again the next day. The emaihgersation that ensued was forwarded
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Mr. Shilley to Mr. Cheney with the commis “I cannot handle this by myse
She is impossible.” ECF No. 69-1 at 1104r. Fraser was then advised t
Plaintiff was continuing to incur overtinand Mr. Cheney alleges Plaintiff w
combative when confrontedd. By November 12, 2011, Plaintiff was allowed
additional eight hours per wk from a Yakima technian, ECF No. 69-1 at 11
though the quality and duration of her assistance is disputed.

Due to the complaints made regarding Mr. Shilley’s conduct to
Plaintiff and pharmacy staff, as well &aintiff’'s disagreement with the Sta
Director and Food Manager, Mr. Bex had the Human Resource Regic

Supervisor Cindy Baker travel to Ellensbuoginvestigate. It appears Mr. Fra

—n

nat

as

an

ward

re

pnal

Ser

alerted Ms. Baker that accusatioasid complaints were coming from the

Ellensburg store as early as Septembgr 2011. ECF No. 69-2 at 187.
November 16, 2011, Plaintiff provided MBaker her concerns including the ¢
incident, her need for approval for mdreurs, and Mr. Shilley’s behavior towe
her.

By December 5, 2011, Ms. Baker hadvised Plaintiff that overtime mu
first be approved by callingyot emailing, the person rharge, and advised th
Plaintiff's staff, like other pharmacy stafwas required tdake one hour lunc

breaks. ECF No. 69-1 at 115. Ms. Bakaticates her intent to follow up wi
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other pharmacies that weadlegedly not followingthe company one-hour lun
policy. Id.

Also, on December 5, 2011, Store &utor Cheney advised Mr. Fraser :
Ms. Baker that Plaintifhad added 13 houend 14 overtime-hours the previc
week without approval. On December 8, 2011, Paiff emailed Mr. Chene
regarding taking a couple vacation dayECF No. 69-1 at 117. The ems
indicate a later conversati occurred between Plaintiff and Mr. Cheney in
office regarding scheduling and the numbthours needed to run the pharma
Id. On December 16, 2011, Mr. Cheney aigpbadvised Plaintiff that she mu
call him or the manager on duty befadding any overtime or leaving a si
early. ECF No. 69-1 at 119.

In December 2011, Food Manager Shilley prepared Plaintiff's
evaluation, evaluating her 2010 performaras “Needs Impromeent.” ECF No
69-1 at 94-99. Mr. Shilley commented iretheview that “[w]e need to focus

the huge impact that overtime has on wage [percentage]. We need to

properly staffed, and haveeRibility in our schedule tie able to work through

the busy times without using overtimed. at 94.
Plaintiff maintains that throughou2011 and 2012 when she requeg
overtime it was consistently denied, but doeDefendant’s instictions that thg

requests should be by telephone theretexis documentation of these request

ORDER-10
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In April 2012, Food Manger Shilley prepared Plaintiff's 2012 evaluati
evaluating her 2011 performance as “Mdetpectations.” ECF No. 69-1 at 12
127. On the evaluation regarding saded budget, Plaintiff comments:

Ebitda would have been tver if we didn’t hae Cameron (our relief

agency’s) wages for 4 months on and off when | had sick leave.

Pharmacist’'s salaries become huwgleen an agency is used; about

three times as much per hour . It.is very difficult to run the

pharmacy with such a skeleton wre We have no per diem people,
and now there is no one to replace a technician’s or pharmacist's
vacation when due.

Id. at 120. Mr. Shilley themakes the following comment:

The pharmacy department had a gresdrylast year. Sean is correct

about missing wages due to Caorercharges. . . Sean needs to

continue to work with the PRX magers at Yakima and Wenatchee

to be fully staffed, so when a vdica arises we can work as a team

and share help back and forth.

Id. Mr. Shilley notes that “Sean has dose outstanding job as the pharm
manager, since returning from her LOAg. at 122, and “I am very impress
with the direction that Sean herself, and team have taken e last 6 months
Id. at 124. At this same time, in Watchee, Pharmadylanager Sundet wa
counseled by his Food Manager that ‘fest needs to focus every week
overtime to achieve his [overtimgpal.” ECF No. 106 at 24.

From March 19, 2012 until August 2®012, (after Plaintiff wal

terminated) Renee Svendsen was on FMé#ve. That leave was then exten
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through November 29, 2012, after which .M&/endsen returned to her full-tix
Pharmacy Technician position.

From June 11, 2012 until October 1, 20{&ter Plaintiff was terminateq
Megan Wickham was on FMLA leavalVhen Ms. Wickham took leave she w

employed as a full-time Pharmacy Technigiaonsistently working second sh

Upon her return, she soughtddher work a part-timgosition or return full-time

to the same position but only to either ffios second shift and not the last shiff
weekends. She requested Pharmacy Mean&unz, Plaintiff’'s successor, allc
her to work second shifts. He refusedjmtaning she had to be available for &
and all hours the pharmacy was opeAfter being denied her request, N
Wickham signed a “resignatt letter and moved tper diem status, but within
year was no longer employed by DefendaWthile Plaintiff was still employec
she supported Ms. Wickham’s effortsdet a part-time position created for
anticipated return.

On July 6, 2012, Defendant hired new full-time pharmacy technicig

ne

as

ft.

|74

or

wW

ANy

ner

n,

Annie Lowther, to work at the Ellebharg pharmacy. Plaintiff maintains she

raised concerns with Mr. ChenepcaMr. Vanderpool regding how both Ms|

Wickham and Ms. Svendsen were going todide to return to their full-time

positions with the hiring of Ms. hwther as a full-time technician.

I
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In early August 2012, Store Direct@heney received a tip from Dana

Matthews, a part-time pharmacy employdet Plaintiff was taking prescriptic
documents home. ECF No. 69-2 at 19@r. Cheney then died the corporat

regional human resource office and regloioas prevention for instructions ¢

N

a)
C

bN

how to proceed regarding the tip. Was determined Heath Breckenridge,

Ellensburg’s Loss Prevention Managemould do a parcel check. M
Breckenridge learned of the tip on Auguy 2012. ECF No. 69-1 at 13
Plaintiff did not work August 42012, through August 6, 2012.

On August 6, 2012, Plaiiff emailed Mr. Cecchini indicating she w
having staffing concerns with her twodbéechnicians out and only a new fulltir
technician, a one-year licensed techamgia licensed casher, and two one-

licensed pharmacists and indicated ttied “pharmacy lines are ridiculous,

people deep at times” and that “I still haweer 3000 Rx’s to pun order and file

away.” ECF No. 69-1 at 128. On August2012, Mr. Cecchini sent the emaill
Store Director Cheney and &macy Coordinator Fraseld.

On August 8, 2012, beginning at05: PM, while the store and pharmg
were still open, Mr. Breckenridge observed Plaintiff shopping with a cart in \
a black Fred Meyer tote was stored. WIraintiff approached the associate
around 5:20 PM, Mr. Breckenridge stoppBtintiff and inspected her item

Plaintiff admitted that the papers in heart were prescriptions and that she

ORDER-13
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taking them home to put in filing orderMr. Breckenridge observed the tote

contained hundreds of pregition papers and a couptd files sitting on top of

them. After the inspection, Plaintiff lefbe store with thg@rescriptions and Mr.

Breckenridge called Store Director €tey to report the situation.

Plaintiff admits that for the precedj six weeks she had been taking

prescriptions home overnight to separatel organize into packs of 100, verify

the validity of the prescriptions, andeitify which prescriptions would require

follow-up the next day. Plaintiff justds removing the prescriptions because

she

was not getting adequate help or hourshat pharmacy to keep up with record

keeping requirements, and fearing thsesl@f her license due to non-complia

nce

with recordkeeping regulations, took theegeriptions home. On a date that is

unknown, Plaintiff maintains that she sent Pharmacy Coordinator Berkeley
a photograph via text message, ECF No2%t Exhibit 21, which purports

depict the prescriptions on Plaintiff’'s dng room table, but it is undisputed t

Mr. Fraser never replied toglmessage and he testifieattihe did not receive it.

There is no evidence thatmessage of any kind acgeamied the photograph.

After Mr. Breckenridge reported to MCheney that he observed Plain

Fraser

[0

nat

tiff

removing prescriptions from the storthey contacted Pharmacy Coordinator

Fraser. Mr. Fraser advised that it wa®t acceptable for Plaintiff to leave the

pharmacy with written prescriptiongnd that he beled Fred Meyer had

ORDER- 14
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terminated someone for that same catduMr. Fraser@acommended that hum

AN

resources department get involved in dewdivhat action to take. At some point,

Mr. Cheney contacted Labor and AssociR&dations Administrator Tricia Breqt
regarding Plaintiff's conduct. While ¢hdepositions before this Court do
indicate who made the final decision to terate Plaintiff, the limited recollectio
of the deponents indicates it was a duodiative process, the standard prag

would have been to vet the matter witbman resources, and that each pe

e

not

n

tice

rson

recalled Plaintiff was terminated forokating company policy by taking company

property in removing prescriptions from teere. There ig0 evidence that Foc

Manager Shilley was involved in the decision to terminate Plaintiff.

On August 13, 2012, Store DirectdCheney told Riintiff she was

terminated for taking prescriptions homewiolation of Section 1.a. of the Fr
Meyer Associate Responsibilities form, e provides under the category
dishonesty that an employee will be indregely terminated without warning f
“[ulnauthorized conversn to personal user removal of company money,
merchandise, or oth@roperty from company premises committed alone or i
conjunction with another pson(s).” ECF No. 69-1 at 89 (emphasis add
Plaintiff’'s termination report indicatesetlermination reason as “Dishonesty” :
states “Rehire Y/N: No.” ECF No. 96-26.

I
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After Plaintiff was terminated, Defenaiahired Daren Kunz to replace |

as Pharmacy Manager.

er

In March 2013, during a routine inspen at the Wenatchee Fred Meyer,

the Department of Health discovereattiPharmacy Manag&undet had allowe
two unlicensed pharmacy assistants tolwo the pharmacy. The pharmacy v
issued an unsatisfactory rating.ufSequently, on March 19, 2013, a follow
inspection discovered that Mr. Sundet lpermitted the two unlicensed pharm
assistants, whose licensesresg@ow pending approval, tontinue to work in th
pharmacy. The pharmacy was issued a second unsatisfactory rating. Or
29, 2013, Mr. Sundet was issued a “Fitstst and Final” warning notice fi
“[flailure to perform workas required” by permitting two associates to wor
the pharmacy without licenses. ECF.N®6 at 3. On August 22, 2013, {
Department of Health issued a Notioé Correction which threatened form
disciplinary action if corrective measuresrav@ot taken, but the notice itself ¢

“not constitute formal disciplinary acticnECF No. 69-5 at 290-91. The incidg

d

Vas
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was also logged with his licensing recordsCF No. 96-8 at 17. Mr. Sundet later

received a satisfactory performance reviamd retained his job. Mr. Sunde
personnel file also indicates he reazlva warning notice on June 5, 2014,
“[flailure to perform workas required,” specificallyfailing to follow policies ang

guidelines for record keeping of corlteal substances. ECF No. 106 at 1-2.
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Plaintiff points to three other pharmanyanagers who werisciplined by
Defendant. “Patrick,” in Septemb&014, was provided written notice 1
“[flailure to perform work as required,” when reoctd keeping and inventol

violations were discovered. ECF No. &khibit P. “Susan,” in September 20!

was provided written notice for “[flailuréo perform work as required,” whe

multiple errors were found including nbking in possession of her keys at
times. ECF No. 86 at Exhibit Q. Lastly, &ken,” in June 2010@eceived a verba
warning when she gave a patient a prigsion meant for another patient. E
No. 86 at Exhibit R.

Finally, both parties have submitted@nxsive documentations of schedu
and worked hours at the Ellensburg phaynduring Plaintiff and her successa
employment.See e.g. ECF Nos. 96-36, 110-1, & 116\either party has provide
any statistical evaluation of those numbe@n their face, the numbers do indiG
that 1) in 2011 the pharmaoperated with a low of 187 hours and a high of ¢
260 hours, 2) in 2012 during Plaintiff's employment the pharmacy operated
low of 191 hours and a high over 270 hoursaf¢r Plaintiff was terminated tf
pharmacy operated with a lowf 178 hours to a high afver 260 hours, and -
that generally the number of hodhsctuated from wek to week.ld.
I

/

ORDER- 17

or

y

CF

led
I's
2d
ate
pver

with a

e

)




10

11

12

13

14

15

16

17

18

19

20

B.  Procedural Background

Plaintiff filed her Complaint on Oober 4, 2013, allegg Defendant Kroge

Company and Fred Meyer Stores, Incglaied the Family Medical Leave Act

(FMLA), the Washington Family LeavAct (WFLA), Title VII of the Civil
Rights Act of 1964 (Title VII)the Pregnancy Discrimination Act, the Washing

Law Against Discrimination (WLAD), andvrongfully terminated Plaintiff ir

violation of public policy, reulting in unlawful deprivationof wages. ECF No. 1.

On February 18, 2014, Plaintiff souglale to amend her Complaint, ECF No.
without objection from Defendants, ECNo. 26, which was granted April
2014. Plaintiffs Amended Complairhidded allegations Defendants furt

violated FMLA and WFLA in reprimandg Plaintiff for execising her right tq

medical leave. ECF No. 27. On Jdly 2014, this mattewas reassigned, EC

No. 29, and an Amended Schuing Order was issued, EQNo. 31. On July 31

2014, the parties filed a stipulated dissal of Defendankroger Company, EC
No. 33, that was subsequently grante@F No. 34. On October 8, 2014, &
October 20, 2014, Defendant filed for partial summary judgment regg
elements of Plaintiff's public policy clai. ECF Nos. 43 & 56.0n October 31
2014, Plaintiff's filed a Motion to Exclua Defendant’'s proposed expert witn
Dr. William Fassett. ECF No. 58. Aftdne Court granted the parties’ reques

extension of the discovery cutoff andspiositive motion deadline, ECF No.

ORDER-18
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Defendant filed for summary judgment @fl of Plaintiff's non-public policy
claims. ECF No. 66.

. PLAINTIFF'S MOTION TO EXCLUDE

Plaintiff seeks to exclude Defendanfroposed expert, Dr. William |
Fassett, which Defendahas proposed as an expamtthe standard of practice 1
the pharmacy profession.

A. Legal Standard

y

or

An expert witness may tefy at trial if the expert's “specialized knowledge

will assist the trier of fact to understatite evidence or to determine a fact
issue.” Fed. R. Evid. 702. A witnessust be “qualified as an expert

knowledge, skill, experience, training, education” and may testify “if (1) th

testimony is based upon sufficient factdata, (2) the testimonyg the product of

reliable principles and methods, and (3 thitness has applied the principles

methods reliably to the facts of the caskl’; see also Kumho Tire v. Carmichael,
526 U.S. 137, 141, 148-49 (1999). The “tjialge must ensure that any and
[expert] testimony or evidee admitted is not only kevant, but reliable.
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 589 (1993). “Concerning
reliability of non-scientifictestimony . . . the Daubert factors (peer rev
publication, potential error rate, etc.) simmre not applicable to this kind

testimony, whose reliability depends hiyawn the knowledge and experience
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the expert, rather than the retlology or theory behind it.” Hangarter v.

Provident Life & Accident Ins. Co., 373 F.3d 998, 1017 (9%Gir. 2004) (citation$

omitted). In such cases, tli&ourt’'s gatekeeping role und&aubert involves
probing the expert's kndeadge and experienceSee id. at 1018. An expert me
not go so far as to make legal conclusions or opinions on the ultimate issue
See Hangarter v. Provident Life & Ins Co., 373 F.3d 998, 1016 (9th Cir. 200
Furthermore, instructing the jury as tiee applicable law is “the distinct a
exclusive province” of this CourtUnited Sates v. Weitzenhoff, 35 F.3d 1275
1287 (9th Cir. 1993). “It is the proponeoft the expert who has the burden
proving admissibility.” Lust v. Merrell Dow Pharms,, Inc., 89 F.3d 594, 598 (Of
Cir. 1996). Admissibility of the expertfsoposed testimony must be establis
by a preponderance of the eviden&ee Daubert, 509 U.S. at 592 n. 10 (citati
omitted).

B.  Discussion

First, Dr. Fassett is qualified to k@ expert based upon his educat

v

Ly

of law.

of

h

hed

DN

on,

experience, and knowledge. As a professopharmacy students at Washington

State University and author of numerqugblications addressing professional
legal obligations of pharmacists, .DiFassett has specialized knowlec
Accordingly, the Court finds m qualified to be an expert.

I
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Truly at issue is not Dr. Fassetttpialification but what he may testify

about, if anything. Plaintiff assertsaththe proposed testimony is not relev
provides legal conclusions, and will confuse and mislead the jury. ECF N
However, Defendant has conceded that Fassett 1) “will not opine about t
reason [Plaintiff] was terminated”, 2\vill not offer any opinion on an ultimat
issue of law”, and 3) “will not testify garding hypothetical ways Kelleher col
have violated the law or ethics.” EQ¥o. 61. Instead, Defendant maintains
Fassett will explain that a reasonabdmd prudent pharnag manager it
Washington would know that removingescriptions from the pharmacy viola
professional and legal stamda with which all pharmacists must be familiar «
comply.

Here, the Court finds the proposed itesiny to be relevant, admissible, g

ANnt,

0. 58.

e

ild

Dr.

€S

and

nd

not unduly prejudicial to Plaintiff. Rintiff has consistently maintained and

opined that she removed prescriptions fribie pharmacy so she would not viol
the law and risk losing her license. fBredant is entitled to rebut Plaintiff
opinions and justifications for her conducto do this Defendant, in addition
witnesses from Fred Meyers,dhproffered Dr. Fassett to opine that the reasor

prudent pharmacy managevould not have taken ¢h prescriptions hom

Because Plaintiff has placed the mattersatie, the Court will not exclude Dr.

Fassett. However, if at trial hisstemony deviates impermissibly into w
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Plaintiff was terminated or opines onethultimate issue of law, such can
addressed by timely objectionstaal. Accordingly, Plaitiff’'s motion is denied.

.  MOTIONS FOR SUMMARY JUDGMENT

Across three separatefjed motions, ECF Nos46, 53, & 66, Defendamnt

seeks summary judgment on Plaintiffgublic policy, FMLA interference
retaliation, andvage claims.
A. Legal Standard

Summary judgment is appropriate ifetimovant shows that there is
genuine dispute as to any material faa #me movant is entitled to judgment 3
matter of law.” Fed. R. Civ. P. 56 Once a party has moved for sumn
judgment, the opposing party must poinspecific facts establishing that there
a genuine dispute for trialCelotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).
the nonmoving party fails to make suehshowing for any of the elemel
essential to its case for which it bears theden of proof, the trial court shou

grant the summary judgment motiomd. at 322. “When tb moving party ha

be

no

Sa

ary

D IS

f

US

Id

S

carried its burden under Rule [56(a)ls bpponent must do more than simply

show that there is some metaphysical dadto the materidhacts. . . . [T]he

nonmoving party must come forward with ‘specific facts showing that ther

genuine issue for trial.””Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

P S a

U.S. 574, 586-87 (1986) (intedneitation omitted) (emphasis in original). When
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considering a motion for summary judgnm, the Court does not weigh f
evidence or assess credibility; instead, “dwedence of the non-movant is to
believed, and all justifiable inferencase to be drawn in his favor.Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). \Wth considering the summa
judgment motion, the Court 1) took as trak undisputed facts; 2) viewed
evidence and drew all justifiable imé&nces therefrom in non-moving part
favor; 3) did not weigh the evidence assess credibility; and 4) did not acg
assertions made that were liyatontradicted by the recordSee Scott v. Harris,
550 U.S. 372, 380 (20078nderson v. Liberty Lobby, Inc., 477 U.S. 242, 25
(1986).

B.  Discussion

1. Public Policy Claim

Plaintiff maintains she was wrongfullgischarged in contravention of
clear mandate of public policy. Theublic policy” exception to the at-wi
doctrine, was expressly adoptedthg Washington Supreme CourtThompson

v. . Regis Paper Co., 102 Wn.2d 219, 232 (1984). The essence of the p

policy exception is that an employee wilave “a cause of action in tort for

wrongful discharge if the discharge thie employee contravenes a clear man
of public policy.” Id. at 232. A public policy clan arises in one of fol

circumstances where an employer disgea an employee for 1) refusing

ORDER- 23
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commit an illegal act, 2) performing a pugbduty or obligation, 3) exercising
legal right or privilege, or 4)rgaging in whistle blowing activity.Dicomes v.
Sate, 113 Wn.2d 612, 618 (1989 Here, Plaintiff proceeds under the f
category, refusing to comit illegal acts.

To establish a public policy claim, Phiff must prove: 1) the existence
a clear public policy (the ality element), 2) that discouraging Plaintiff's cond
would jeopardize the public policy (the jeopardy element), 3) that Plair
conduct caused the discharge (the atiae element), and 4) Defendan
justification was invalid or pretextual (absence of justification elemétdjsiund
v. Dyncorp Tri-Cities Servs., Inc., 156 Wn.2d 168,178 (@8). Plaintiff has th
burden to establish each elemeht public policy claim.Ellis v. City of Seattle,
142 Wn.2d 450, 459 (2000). Each of thelpupolicies raised by a plaintiff mu
be scrutinized under the four-part tesGardner v. Loomis Armored Inc., 128
Wash. 2d 931, 942 (1996). Before thmurt are the clarity, jeopardy, a
justification elements.

a. Clarity Element

The clarity element requires establishthg existence of a clear mandatg
public policy and is a question of law for the couHubbard v. Sookane Cnty.,

146 Wash. 2d 699 (2002). A cleaulghc policy is not founded upon tl
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subjective belief of an employee, rathiénnust result from legislative action
judicially recognized by a prior court decisiofihompson, 102 Wn.2d at 232.

Defendant argues Plaintiff must getth a public policy permitting her {
remove prescriptions from the store, as ‘thetions she took.” ECF No. 89 at
However, this is too narrow of a reag of Plaintiff conduct. While sh
undisputedly removed prescriptions from the store, Plaintiff's theory of the ¢
that the removal was the conduct she engageo keep the ste compliant with
recordkeeping requirements, whichegbuts forth as a public policysee Gardner
v. Loomis Armored Inc., 128 Wn.2d 931, 942 (1996)n(iaddressing the clari
element, the Court did not focus on fimgl a public policy of a truck drive
leaving a vehicle, but instead looking at public policies that justified the re
for leaving the vehicle). Accordinglythe removal of prescriptions is bg
addressed in relation toeheopardy and justificatioelement, and not as t
conduct at issue for the clear public policy element.

Plaintiff's theory is that she was teirmated for her conduct of refusing
commit three illegal acts: 1) employing unlicensed employees in the phaft

2) not maintaining recordkeeping requirents for controlled substances, ang

* Defendant correctly notes that this allegation is not plead in Plaintiffs Complaint or Amended Cor
Additionally, Plaintiff factual supporfor the allegation makes no referencetdstimony in Plaintiff's depositio
where this allegation aroseSee Awosika v. Target Corp., No. C11-185RSM, 2012 WL 1855788, at *1 (W
Wash. May 21, 2012) (rejecting simileasufficiently-pled argument by defem$but were the matter had aross
the deposition and defense had already re-opened discovery and continued the trial). As the Court a
matter on the merits below, whether it is sufficiently pled is moot.
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not permitting the pharmacy to be oot compliance with state and fede
pharmaceutical regulations in contratten of her duties as the responsi
manager. ECF No. 70 at 5. Each adg#is a clearly defined obligation under
law. See RCW 18.64A.040 (“ancillary personnsghall practice pharmacy in th
state only after authorization by the commission and only to the extent pef
by the commission”); RCW 18.64.245 (“Thecord shall be matained eithe
separately from all other records ofetlpharmacy or in such form that f{
information required is readily retrievabfrom ordinary business records of
pharmacy. All recordkeeping requiremerfor controlled substances must
complied with.”); 21 CFR 1304.04(h) (“Eackgistered pharmacy shall maint
the inventories and records of controlleabstances as follows. . .”); WAC 24
869-070 (The “responsiblenanager,” who shall esare that the pharma
complies with all the laws, rules and regfidns pertaining to the practice

pharmacy. Every portion of the establishment coming under the jurisdict

the pharmacy laws shall be under thdl fand complete control of su¢

responsible manager”). Aaabngly, the Court finds t clarity element has be

well established because the conduct PRimaintains she refused to engage i

are specifically addressaahd required by statute.
I

/
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b. Jeopardy Element

Under the second element, the emp&yealischarge must jeopardize
public policy. “To establis jeopardy, plaintiffs musshow they engaged
particular conduct, and theonduct directly relates tthe public policy, or wa
necessary for the effective enfement of the public policy.'Gardner v. Loomis
Armored Inc., 128 Wn.2d 931, 945 (1996). “Addihally, the plaintiff must sho
how the threat of dismissal will discousgthers from engaging in the desira
conduct.” 1d. While the question whether @hjeopardy element is satisfi
generally involves a question of fa¢tubbard, 146 Wn.2d at 715, the questi
whether adequate alternative means goymoting the public policy exist m:
present a question of law where the inqu#yimited to examining existing lav
to determine whether they provide adeeualternative means of promoting |
public policy. Seeid. at 716-17. When looking Hgislative acts, “the questic
is not whether the legislature intendeddececlose a tort claim, but whether otl

means of protecting the public policy areeqdate so that recognition of a t

claim in these circumstances is unrssagy to protect the public policy.

Korsdund, 156 Wn.2d at 183. “The othereans of promoting the public poli

need not be available to a particuladiindual so long ashe other means are

adequate to safeguatite public policy.” Hubbard, 146 Wn.2d at 717.

I
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Here, the second and third public pai advanced by Plaintiff are facty

interconnected. Generally, Plaintiff mtains Defendant fased to provide

sufficient experienced staff and enough piacy hours to permit Plaintiff, as t
responsible manager, to keep the rpiecy compliant with the law, chief
maintaining a safely opated pharmacy and maimag proper filing of
prescription. When Plaintiff was deniathffing and hoursiecord keeping fe
behind such that over 3000 prescriptions still needed to be filed. To ke
record keeping compliant, Plaintiff spgesix weeks taking the prescriptions ho
to organize and sort but despite her gfshe maintained on August 6, 2012
the unfiled count was at 3000. In taking frescriptions home, despite Plainti

insistence to the contrary, Plaiftifiolated numerous pharmacy lawssee 21

jal

v

y

ep the
me

hat

C.F.R. 8 1304.04(h)(2) (“Paper prescriptions for Schedule Il controlled substances

shall be maintaineat the registered locationin a separate prescription filg

(emphasis added); RCW 18.64.245 (“Suelsard of prescriptions shall be 1

confidentialuse in the pharmacy, only. . . (2) A person violating this section i

guilty of a misdemeanor.”); WAC 24658-020 (2), (4). However, whi
Plaintiff's removal of the prescriptionsas illegal conduct, itvas still related tt
the public policy. Accordingly, the quisn before this Court is whether the
was an adequate alternative.

I
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The Court finds that the Washington Health Care Act (“WHCA”) prov
an adequate alternative. The WHCA pigsna health care professional to ref
alleged quality of care concerns tihe Department of Health. RC
43.070.075(2)(c). The act provided aistleblower with the Human Righ
Commission protections and remediesspant to chapter 49.60 RCW. The /4
defines improper quality of care to me&my practice, procedure, action,
failure to act that violates any state law rule of the applicable state heg
licensing authority under Title 18.” R& 43.070.075(2)(a).Because Defenda
iIs a pharmacy owner, the Departmeoit Health has licensing power ov
Defendant. RCW 18.64.165Similarly, the Washington Court of Appeals |
similarly held that the WHCA can gvide an adequate alternativBee Worley v.
Providence Physician Servs. Co., 175 Wn.App. 566 (2013).

Plaintiff argues the WHCA does ndpply because she was nof
whistleblower and she coultever have filed a compitd in good faith becaus
the law was never violated. ECF No. 76 at 16-77. However, this argumen

well taken. First, to be an adequatdternative Plaintiff need not be

whistleblower, just that she should, avutd, have been, and that the statug

provisions provides an ah®ative to protecting the piib policy, not necessarily

protecting Plaintiff's license. Adddnally, if Defendant was not supplyi

sufficient staffing and hours to runehpharmacy such that 3000 prescripti

ORDER- 29

ded

oIt

W

(s

Act

or

Ith

Nt

(er

nas

ons




10

11

12

13

14

15

16

17

18

19

20

ultimately piled up by August 6, 2012,i# difficult how a good faith belief th:
Defendant had a “practice . . . that vielat. . . state law” would not exi
Accordingly, the Court finds the WHCArovides an adequatalternative tc
protect the second and third publidipes asserted by Plaintiff.

However, the same cannot be saidR@intiff's first public policy, refusing
to permit unlicensed employees to wamkthe pharmacy. In fall 2011, Plaint
refused Mr. Shilley’s attempib place an unlicensed cashier in the pharm

When Plaintiff refused, Mr. Shilley alledly got mad and stormed off. A simil

)

)

ff

acy.

ar

instance arose with a Target Cormoon pharmacy manager in Redmond,

Washington, when she refused to peramtunlicensed employee to work in
pharmacy. See Awosika v. Target Corp., No. C11-185RSM, 2012 WL 18557¢
at *1 (W.D. Wash. May 21, 2012) (also findi a clear public policy existed).
Awosika, the proposed altertiae of the pharmacy board could not reach
human resource employee at issuéd. at *7. Here, under the WHCA,
complaint to the Department of Healttan certainly redu in discipline for
Defendant.

However, the Court still finds thatedhWHCA does not adequately prot

the public interest of preventing urdinsed employees from working in |

pharmacy. Unlike the previous assertedlipyiolicies, where the events at is$

manifested from practices over the couodeveeks and months, when refus
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Mr. Shilley’s attempt to place an uodinsed cashier in the pharmacy, no s

recourse to the department of healthasseffective at preventing an unlicen

person’s entry into the pharmacy thasfusing when the request is made.

Accordingly, the Court finds that permitg a tort claim for reponsible manage
who refuse to permit urdensed personnel into the pharmacy is necesse
enforce the public policy and to not discage engaging in the desirable condd

C. Absence of Justification Element

“The last element inquires whetheretkemployer has an overriding reas
for terminating the employee despitthe employee's plib-policy-linked

conduct.” Gardner, 128 Wn.2d at 945. “This fourtBlement of a public polic

tort acknowledges that sonpblic policies, even itlearly mandated, are not

strong enough to warrant interferingthvemployers' persarel management.’ld.
The Court must balance the public policiased by plaintiffs with any legitima
interests raised by defendantsmmaintaining a work rule.ld. For the fourth
element, the burden shifts to the emplofgepffer an overriding justification fg
the dismissal.Brundridge v. Fluor Fed. Servs., Inc., 164 Wn.2d 432, 440 (2004
The employer has the burden of prodotifor this element, but the ultima
burden of persuasion rema with the employee to show that the employ
justification was pretextual. Wilmot v. Kaiser Aluminum & Chem. Corp., 118

Wn.2d 46, 68 (1991).
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Here, Defendant maintains Plaintiff sv@roperly terminatetbr removal of
prescription records from ¢hpharmacy, which violatethe company policy th:
provided for immediate termination formeval of company property. While t
Issue of pretext is discussed in coesably greater detail below, based upon
comparator evidence available no reasdmajury could find or infer tha
Defendant’s justification was pretext fonpermissibly terminating Plaintiff fc
refusing to violate the law by allowing amlicensed cashier into the pharme
Accordingly, Plaintiff's public policy claim is dismisséd.

2. FMLA and WFELA Interference Claims

The FMLA recognizes two separate claifosviolation of its provisions: 1
interference claims in which employelmirden or outright deny substant

statutory rights to which an emplayes entitled under 29 U.S.C. § 2615(a)

t

=D

the

1t

-

Cy.

N

ve

(1);

and 2) retaliation claims in which emplaogedischarge employees for exercising

their FMLA right to leave under 29 U.S.C. § 2615(a)(Bachelder v. America

West Airlines, Inc., 259 F.3d 1112, 1124 (9th Cir.2001). In the Ninth Cir¢

claims alleging that an employer to@dverse employment action against

employee for taking or asserting a rightake FMLA leave are treated as Secf

®> While no motion was pending before the Court regarttiegcausation element on Plaintiff’s first public pol
claim of being terminated faefusing to permit an unlicensed cashido ithe pharmacy, the Court notes that
Shilley’s alleged conduct occurred in October 2011, ten hsop¢fore Plaintiff was terminated. There is no o
evidence in the record before the Court during those ten months regarding any additional unlicensed
refusals by Plaintiff. Accordingly, without more, the Cowpuld find there is insufficient evidence to demonst
causation.See Clark Cnty. Sch. Dist. v. Breeden, 532 U.S. 268, 273 (2001) (lapse of three for fourth months i
long to infer causation from mere temporal proximity alone).
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2615(a)(1) interference claims, ratherarth Section 2615(a)(2) discriminati
claims, “which applies only to employees wbpose employer practices mau
unlawful by FMLA. Xin Liu v. Amway Corp., 347 F.3d 1125, 1138, 7 (9th Cir
2003). The WFLA “mirrors itdederal counterpart andquides that courts are
construe its provisions in a manner dstent with similar provisions of th
FMLA.” Washburn v. Gymboree Retail Sores, Inc., 2012 WL 5360978 *
(W.D.Wash. Oct. 30, 2012).

It is “unlawful for any employer to terfere with, restrain, or deny t
exercise of or the attempt to exerciaay right provided under” the FMLA. 2
U.S.C. § 2615(a)(1). When “an employdkeges that his or her FMLA leave
impermissibly considered in the decisitm terminate him or her, this Circt
applies the standard set forth by the [Bxment of Labor (DOL)] in 29 C.F.R.
825.220(c).” Bachelder, 259 F.3d at 1122. Under the DOL standard, empilq
cannot use the taking of FMLA leave asegative factor in employment actio
Id. at 1124, citing 29 C.F.R. Section 825.290( This is because an employzs
attachment of negative consequencearteemployee's exercise of medical le

rights “tends to chill,” and therefore imteres with, the employee's willingness

exercise those rightdd. The Ninth Circuit has helthe burden-shifting analysis

of McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), does not apply

interference claimsnder 8§ 2615(a)(1).Liu, 347 F.3d at 1135. “[The damag
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provision of FMLA,] 8§ 2617, provides ncelief unless the employee has b

prejudiced by the violation.”"Ragsdale v. Wolverine World Wide, Inc., 535 U.S

81, 89 (2002). Plaintiff may show gudice by establishing that the FML

violation “rendered [her] unable to exesei[her FMLA rights] in a meaningf
way, thereby causing injury.'Conoshenti v. Public Serv. Elec. & Gas Co., 364
F.3d 135, 143 (3rd Cir. 2004)See Edgar v. JAC Prod., Inc., 443 F.3d 501, 51
(6th Cir. 2006) (noting that there m FMLA claim if the employee suffered
damages as a result of the employer's conduct).

Plaintiff appears to be maintaining tweparate theories of an interfere
claim. First, at oral arguments, Rlaff took the position that the environme
Plaintiff returned to after taking leavand the treatment shmaintains she wz
subjected to, was itself interferenaeith her FMLA rights by creating 9
environment that tends to chill exercising her rights. Even if true, Plaintiff h
demonstrated how this environment ammdatment caused her injury that
actionable under FMLA. Accordingly, a® prejudice has been shown, on
theory the claim must be denied.

Second, Plaintiff argues in her respwasbriefing, ECF No. 93, that h
FMLA leave was a negative factor frer August 2012 termination. Howev
insufficient evidence exists for a juty find that her August 2011 leave wa

negative factor in her August 2012 teration. First, because a full ye
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transpired between her lemand her termination, treemust be more eviden
than timing alone to draw an inferencattthe leave was a negative factor in
decision to terminate her employmeisee Clark Cnty. Sch. Dist. v. Breeden, 532

U.S. 268, 273 (2001) (stating that a lapse oéd¢hfor fourth months is too long

infer causation from mere temporal prokynalone). Plaintiff puts forth he

managers’ actions in the fall of 2011 ajowith her alleged denials for overtir
and better staffing in 2012 as the evitlety basis demonstrating that her le
was a negative factor in her terminatforDuring this period she also receive
glowing April 2012 evaluation, was navgiven written warning for performin
unauthorized overtiméand was terminated five days after removing comj
property. On this record, no reasonabl®jicould make the ferences necessa
to connect the 2011 leave with the 20&2mination. Accordingly, Plaintiff
interference claim is dismissed.

3. FMLA, WFLA, Title VII, Pregnang Discrimination, and WLAL

Retaliation Claims

Plaintiff's Amended Complaint assertisat she was retaliated against
opposing unlawful employment practicesesiically standing up for individua

that were on protected leave¢luding for a pregnancy.

® Plaintiff also cites to her April 2012 evaluation,wever, the only comments in that evaluation regarding
leave was added by Plaintiff, and ttmntext does not indicate any negativaramation associated to her leave.
" The Associate Responsibilities forspecifically permits a written waing for “working overtime withou
specific approval of the person-in-charge” as conduct that “Will Result in Disciplinary Action But Which U
Results in Termination After Prior Warning.” ECF No. 69-1 at 89.
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Under the FMLA, 29 U.S.C. § 2615 (a)(2)is “unlawful for any employe
to discharge or in anyther manner discriminatagainst any individual fg
opposing any practice made unfawby this subchapter.” Sanders v. City of
Newport, 657 F.3d 772, 777 (9th Cir. 2011). Alegation under this section is
retaliation or discrimination claimld. In Bachelder v. Am. W. Airlines, Inc., the
Ninth Circuit expressly did not decidehether the burden shifting framewc
articulated inMcDonnell Douglas v. Green, 411 U.S. 792 (1973), should

applied to retaliation claims under 8 261%23 259 F.3d 11121125, n. 11 (9t

=

-

b A

rk

be

—

Cir. 2001). The Ninth Circuit acknowledgedowever, that most other circujts

have adopted some version of MeDonnell Douglas burden shifting frameworl
Sanders, 657 F.3d at 777. District Courts in the Ninth Circuit have use(
McDonnell-Douglas framework in the analysis of 8§ 2615(a)(2) claim$ee,
Bushfield v. Donahoe, 912 F.Supp.2d 944, 953 (D.ldaho 2012).

Under the McDonnell Douglas framework, a plaintiff must establi
prima facie case of retaliationd. To establish a prima facie case of retaliatio
plaintiff must show 1) she availed herself to a protected right, 2) she
adversely affected by an employment detcisiand 3) there is a causal connec
between the two actionsCrawford v. JP Morgan Chase NA, 983 F. Supp. 2
1264, 1269 (W.D. Wash. 2013) (FMLA) (citingvashington v. Fort James

Operating Co., 110 F.Supp.2d 1325,331 (D.Or. 2000) (FMLA)). See also
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Burlington Northern & Santa Fe Ry. Co. v. White, 548 U.S. 53, 57 (2006) (Tit
VII); Bergenev. Salt River Project Agric. Improvement & Power Dist., 272 F.3c
1136, 1140-41 (9th Cir. 2001Title VIl). An employee engages in protec
activity when she opposes an employment tiwadhat either violates the law
that the employee reasonably believes violates that &e/Freitag v. Ayers, 468
F.3d 528, 541 (9th Cir. 2006) i(le VII). Under Title MI, Plaintiff must prove
that her protected activity was theut-for” cause of her terminatiotyniv. of
Texas Sv. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2521 (2013), while under
WLAD, Plaintiff must prove that her pretted activity was a “substantial factt
in Defendant’s decision tterminate her employmenllison v. Hous. Auth. of
City of Seattle, 118 Wash. 2d 79, 95 (1991) (rejec¢tithe “but for” standard ¢
causation because WLAD requires a mditeeral causation standard). T
“requisite degree of proof necessary detablish a prima facie case . .
summary judgment is minimal and does nogéreweed to rise to the level of
preponderance of the evidencéNallisv. J.R. Smplot Co., 26 F.3d 885, 889 (91
Cir. 1994).

If a prima facie case is establishéde burden shifts to the employer
articulate a legitimate, nondiscriminggareason for the adverse actioBanders,
657 F.3d at 777, n. 3. If the employer @utates a legitimate reason for its acti

the burden shifts back to the plaintiff to show the reason given is preleXx
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Pretext can be proven indirectly, byosting the employer's explanation is not

credible because it is internally incastent or otherwise not believable,
directly, by showing unlawful discriminai more likely motivated the employs
Id.

a. Prima Facie Case

or

1%
—_

It is undisputed that Plaintiff suffeslean adverse employment action when

she was terminated in August 2012. Hwer the parties dispute whether she

engaged in a protected activity and whethat was the cause of the terminatign.

Taking the evidence in Plaintiff's favor, in July 2012, she raised con

cerns

with her supervisors and human resoyreesonnel regarding how Ms. Wickham,

on FMLA leave for pregnancy, and Ms.eéwsen, out on protective FMLA leay
were going to get their futime positions back with the hiring of a new, full-tir
pharmacy technician. Taken in Plaintiffavor, these concerns are sufficient
a jury to find that Plaintiff was opping what she reasonably believed w
discriminatory practices. Additionally, &aintiff engaged in this conduct in t
months leading up to her termination, thes sufficient evidence to meet the |
threshold necessary for a prima facie case to infer a causal connection.

b. Legitimate Reason for Adverse Action

Defendant maintains it lggnately terminated Plaintiff for violation ¢

company policy. SpecificallyDefendant maintains thathen Plaintiff admittedIy
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took prescriptions home, she removednpany property in violation of th
Associate Responsibilities form. Therrfo specifically provides under tl
category of dishonesty than employee will be immediately terminated with
warning for “[ulnauthorizedonversion to personal uge removal of company
money, merchandise, or othproperty from company premises committed
alone or in conjunction with another pengs).” ECF No. 69-1 at 89 (empha
added).

Plaintiff's argues that this was not legitimate because 1) she was
dishonest, 2) she did not commit theftamnversion, and 3) no rule exists say
pharmacy managers could not temporarily remove prescriptions.
arguments are not well taken. First, wHeaintiff and Defendant agreed to 1
Associate Responsibilities form, they agrahdt removal of company prope
was an example of dishonest conduct. Adowly, it is entirely immaterial tha
Plaintiff never lied about reoving prescription. Sead, nothing in the cite
policy provision requires that Plaintiffommit theft or conversion. Whi
conversion is one way to violate theleuit specifically states “conversion
personal user removal.” ECF No. 69-1 at 89 (emphasis added). Accordi
the fact that Plaintiff intended to retutine prescriptions is irrelevant to whetl
company property was removed. Finallyhile the rule does not enumer

prescriptions, the only way it could not apply to a pharmacy manager’s rem
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if prescriptions were not company property. However, duthiegoeriod in whic
the records must be retained, the law ityeplaces ownership of the records uj
Defendant. See 21 C.F.R. § 1304.04(a) (“every inventory and other rec
required to be kept under this party must be Weptthe registrant and |
available”); 21 C.F.R. § 1304.04(h) (“Eaxdgistered pharmacy shall maintain
inventories and records of controlled subst&s . . . (4) Paper prescriptions
shall be maintained at the registerdedation . . .”); WAC 246-869-020 (“/
pharmacy must provide adequate secufay its supplies and records . . . /
equipment and records . . . must be kephe pharmacy areas.”); RCW 18.64.2
(“Every proprietor or manager of a phacy shall keep readily available
suitable record of prescriptis . . . Such record of prescriptions shall be
confidential use in the pharmacy, ofily. It is telling that RCW 18.64.24
specifically address not only a proprietog. Defendant Fred Meyer, but als(
pharmacy manager, i.e. Plaintiff, in theque@ement that recosdmust be availab
and for confidential use only in the phamyawith “only” offset for emphasis b
a comma. Title 21 of the United Stat€sde even contemplates that whe
pharmacy is sold the records havebt transferred to the new ownefee 21
U.S.C. 8 360eee (“any records required tari@@ntained for the product shall

transferred to the new owner of thgharmacy . . .”). Accordingly, any
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representation that removal of prescription records from the pharmacy was not

removal of company property or a \atibn of the law is in error.

Therefore, the Court finds that Daftant has sufficiently demonstratet
legitimate nondiscriminatory basfor terminating Plaintiff.

c.  Pretext

While Plaintiff has provide sufficienévidence to support an inference
discrimination, and thus has met her burde her prima facie case, that evide
may still be insufficient to iae a genuine issue of matdriact regarding the trut
of a Defendant’'s profferedondiscriminatory reasons or that a discrimina
reason more likely motivated Defendant tevminated Plaintiff's employmer
See Shead v. Metro. Prop. & Cas. Ins. Co., 237 F.3d 1080, 1094 (9th Cir. 20(
citing Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 256 (198]
However, a “plaintiff can survive sumary judgment without producing a
evidence of discrimination beyond that ciosing hler] prima faie case, if thg
evidence raises a genuine issue of mmtefact regarding the truth of th
employer's proffered reasondd. (citations omitted).

To demonstrate pretext, Plaintiff relies not only upon the evident
causation but also maintains that Defendauistification is not believable whe

compared to similarly situated employeeBor comparators, Plaintiff points

four other pharmacy managersSundet, given “First Lst and Final” warning for
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failure to perform work as required by ¢muing to permit two associates to w(q
in the pharmacy without licenses, 2) Radr provided written notice for failure 1
perform work as required when recokdeping and inventory violations we
discovered, 3) Susan, quided written notice for failure to perform work
required when multiple errors were fouindluding not being in possession of
keys at all times, and 4) Karen, whaee/ed a verbal written warning when s
gave a patient a prescription meant foother patient. Defendant also points
Pharmacy Manager Lori Nelson who wesminated in 2007 for removal
company property when she removedgariptions from te pharmacy.

While Plaintiff maintains that this comparison to the other pharr
managers demonstrates disgiartreatment, the Court disagrees. While Plair
Sundet, Patrick, SusanKaren, and Nelson allin some way violate
pharmaceutical regulations with their congumw their conduccould be applie
to the Associate Responsibilities form is not similar. Specifically, the co
engaged in by Sundet, Hak, Susan, and Karedoes not fall within an
enumerated conduct under Section |, whprovides for immediate terminati

without prior warning. ECF No. 69-1 8. Accordingly, Defendant could n

have immediately terminated Sundet, R&fr Susan, or Karen without a prior

warning as it was bound by its own progg®e discipline agreement with

employees. Providing a written warningr f¢[flailure to perform work a$
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required” was the most punitive optionadlable for their conduct that violats
pharmaceutical regulations. By comtraboth Plaintiff and Nelson remov
prescriptions from the pharmacy, whig¢he law clearly treats as compa
property. Accordingly, the AssociaiResponsibilities fornprovided Defendar
the ability to immediately terminate both Plaintiff and Nelson for their con

Based upon Plaintiff's conduct, the onlyeanative categorizain of her behavio

would have been a written wamng citing her for either flailure to perform work

as required” when she violated phageutical regulations requiring th
prescriptions be maintained at the ghacy or for “working ‘free time™ wher
she worked from home. Thedore, the only subjectivepplication of the policie
would have requiredefendant to ignore the reawal of company property, |
ignore the prior termination of Nelsonnpcto provide preferential treatment
Plaintiff by categorizing her conducthder Section II, which requires a pr
warning. Such preferential treatmastnot required undethe law. Defendar
had two pharmacy managers remove gupsons, Plaintiff and Nelson, ar
Defendant terminated bottsee Laing v. Fed. Exp. Corp., 703 F.3d 713, 721 (4

Cir. 2013) (finding no genuine issue exdi@s to pretext where only comparg

evidence supported defendant’s nondiscritana explanation for termination).

Accordingly, comparing Plaintiff to Dendant’'s other pharaty managers, th
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Court finds no triable issue of fact redeg pretext exists, and Defendant
entitled to summary judgment on Plaintiff's retaliation claims.

4.  Wage Claim

Defendant asks this Court to dis®iPlaintiff's claim that she was n
compensated for unauthorized hours wortHehe-clock as it was not pled in h
Amended Complaint. ECF No. 66 at 2Plaintiff Amended Complaint states
pertinent part that she was suing foolations under FMLA, WFLA, Title VII
WLAD, and the tort of wrongful terminatn in violation of public policy “as we
asresulting unlawful deprivation of wages pursuant to RCW 49&t8eq. and
RCW 49.52 ¢t seq.” ECF No. 27 aff 1 (emphasis addedHowever, containe

nowhere in the Amended Complaint exists any plain statement of facts reg

an independent claim of Plaintiff's ethdiment to compensation for unauthoriz

ot

er

n

overtime. Accordingly, as the claim mot in the Amended Complaint the Court

finds it is insufficiently pled.

Plaintiff asks in her responsive briefifgr leave to amend. ECF No. 93
20 n.1. The Court finds it best to rese for separate motions practice whet
good cause exists under Rule 16 and whether amendment is proper under
See Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 608th Cir. 1992)
(party seeking to amend pleading aftetedapecified in scheduling order m

first show “good cause” for amendment un8eille 16(b), thenf “good cause” i
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shown, the party must demonstrate taatendment was proper under Rule

15).

Such motions practice will permit a bettevaluation of factors such as undue

delay, bad faith, dilatory motive, undue prejudice, and futility of amendment.

V. CONCLUSION

In conclusion, Plaintiff has put forth number of different theories as
why she may have been improperly term@ghgiven the events that transpi
during the year preceding her terntina, however based upon the compar
evidence, no triable issue exists asfddeant had legitimate justification f
terminating Plaintiff when she remayeompany property from the store.

Accordingly,IT IS HEREBY ORDERED :

1. Plaintiff's Motion to Exclude Defenad’'s Purported Expert Witnes
ECF No. 58 is DENIED.

2. Defendant’'s Motion for PartialSummary Judgment Request
Dismissal of Plaintiff's Public Policy ClaimgECF No. 46 is
GRANTED IN PART (justification element) andENIED IN
PART (clarity element).

3. Defendant’'s Second Motion ifo Partial Summary Judgme
Requesting Dismissal of Plaintiff's Public Policy ClaiBBCF No.

53, is GRANTED IN PART (jeopardy element a&e record keepin
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IT IS SO ORDERED. The Clerk’'s Office is dected to enter this Ord
and provide copies to all counsel.

DATED this 28" day of January 2015.

Q:\SMJ\Civi\2013\Kelleher v. Kyger-3108\exclude.msjs.lc1.docx

ORDER- 46

and compliance withpharmacy law) andDENIED IN PART
(jeopardy element as to unlicensed employees).

Defendant’s Motion for PartiaBummary Judgment Dismissal
Plaintiff's Non-Public Policy Claims=CF No. 66 is GRANTED.

If Plaintiff seeks to add a clai for uncompensated overtime,
motion to amend must be fildoy no later than February 6, 2015
Defendant’'s Response must be filegdno later than February 13,
2015,and Plaintiff's Reply must be filebly no later than February
18, 2015.

If no motion is filed, the Court W consider the claim waived ar
will direct that Judgmertte entered for Defendant.
All deadlines prior to the March, 2015 Pretrial Conference impos
by the Court’s Scheduling Orders, ECF Nos. 31, 87 & 119, are S

pending further order of the Court.

~“SALVADOR MENSIZA, JR.
United States Distric¥Judge
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