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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JAMES E. STINNETT
NO: CV-13-3115FVS
Plaintiff,
ORDERGRANTING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND DENYING
CAROLYN W. COLVIN, DEFENDANT'SMOTION FOR
SUMMARY JUDGMENT
Defendant

BEFORE THE COURT are the parties’ cross motions for summary
judgmentECF Nos. 13 and 15T his matter was submitted for consideration
without oral argumentPlaintiff was represented [iy. James TreeDefendant was
repreented byDaphne BanayThe Court has reviewed the administrative record
and the parties’ completed briefing and is fully informed. Ferrdasons discussed
below, the ourtgrants Plaintiff'sMotion for Summary Judgment and denies
Defendant’dViotion for Summary Judgment

JURISDICTION

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT1
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Plaintiff James E. Stinnefirotectively filed fordisability insurance benefits
on August 4, 2008lleging an onset date of May 1, 20@8dsupplemental
security income (“SSI”) oecember 17, 2008lleging an onset date of May 16,
2009 Tr. 104-110,165166,169-175 A prior ALJ decisiordated May 20, 2009
granted Plaintiff a requested closed period of disability betvideober 15, 2007
and September 15, 20QTr. 83-98), therefore Plaintiff's counsel agreed at the
hearing that the revised alleged onset date shoulldlalye?1, 2009, the day after
the prior ALJ decisionTr. 50. Benefitsin this applicatiorwere denied initially and
uponrecmsideration. Tr. 111113, 117120 Plaintiff requested a hearing before a
adminigrative law judge (“ALJ"”) which was held before ALRudy (Rudolph) M.
Murgo on DecembeB, 2011. Tr. 4782. Plaintiff was represented by counaed
testified at the hearing@r. 51-70. Vocational expertHanoch Livneh, Ph.D. also

testified.Tr. 71-80. The ALJ denied beneft(Tr.15-35) and the Appeals Council

denied rgiew (Tr. 1). Thematter is now before this court pursuant to 42 U.S.C. §

405(g).
STATEMENT OF FACTS
The facts of the case are set forth in the administrative hearing and
transcripts, the ALJ’s decision, and the briefs of Plaintiff and the Commissionel

and will thereforeonly be summarized here.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Plaintiff was 41years old at theme of the hearinglr. 51 His highest level
of education wagenth grade, and he does not have any vocational traifing3
Plaintiff has been employed as an auto mechanic, gas sasgmaant, heavy
equipment operator, laborer, dishwasher, and security ghrass-58, 7273. At
the time of the hearing Plaintiff was working an hour a day wiping down tables
restaurantTr. 5556, 60, 64 Plaintiff alleges he is disabled baseddapression,
ADHD, psychotic disorder, arthritis and degenerative disc diséasgl?.

Plaintiff testified he can walk several blocks to work and carry a gallon of milk.
60. He can sit for a half hour to 45 minutes at a time before his neck anddrack
bothering him. Tr. 60. He testified he stand for an hour and a half at a time, an(
to lay down two or three times a day because he is “tired” and “depressed.” Tr.
He has trouble concentrating and gets irritable “a lot.” Tr. 67. Plaintiffiezbthat
he does not belong to clubs or organizations and does not go to events becaus
there are too many people. Tr. 61. His mother does the dishes, laundry, shopp
and coking for him. Tr. 63.

STANDARD OF REVIEW

A district court's review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8 405((
limited: the Commissioner's decision will be disturbed “only if it is not supportec

by substantiatvidence or is based on legal errdfill v. Astrue,698 F.3d 1153,

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTS3
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115859 (9th Cir.2012) (citing 42 U.S.C. § 405(Qg)). “Substantial evidence” mea
relevant evidence that “a reasonable mind might accept as adequate to suppor
conclusion.”ld. at 1159 (quotation and citation omitted). Stated differently,
substantial evidence equates to “more than a mere scintilla[,] but less than a
preponderanceld. (quotation and citation omitted). In determining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isolation.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the rémostisceptible
to more than one rational interpretation, [the court] must uphold the ALJ's findir
if they are supported by inferences reasonably drawn from the rebtothiia v.
Astrue,674 F.3d 1104, 1111 (9th Cir.2012). Further, a district court “may not
reverse an ALJ's decision on account of an error that is harmigsst™.111. An
error is harmless “where it is inconsequential to the [ALJ's] ultimate nondisabili
determination.’ld. at 1115 (quotation and citation omitted). The party appealing
the ALJ's decision generally bears the burden of establishing that it was harme
Shinseki v. Sanders56 U.S 396, 40910 (2009).

FIVE-STEP SEQUENTIAL EVAL UATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meamg of the Social Security Act. First, the claimant must be “unable to

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous period of not less than t\
months.” 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant's impairment must
“of such severity that he is not only unable to do his previous work][,] but canno
considering his age, educatj@and work experience, engage in any other kind of
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above criteeg0 C.F.R. 88
404.1520(a)(4)(H(v); 416.920(a)(4) (K(v). At step one, the Commissioner
considers the claimant's work activity. 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(1). If the claimant is engaged in “substantial gainful activitg
Commissioner must find that the claimant is not disabled. 20 C.F.R. § §

404.1520(b); 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers theysefvgre
claimant's impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairment or combination of impairments which

significantly limits [his or her] physical or mental ability to do basic work

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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activities,”the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimant's impairment does not satisfy this severity threshold
however, the Commissioner must find that the claimant is not disédtbled.

At step three, the Commissioner compares the claimant's impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from engaging in substantial gainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a) (4)(iii). If the impairment is asese\or more
severe than one of the enumerated impairments, the Commissioner must find {
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d); 416 .920(d).

If the severity of the claimant's impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant's “residual functional capacity.” Residual functional capacity (“RFC"),
defined generally as the claimant's ability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1)), is relevant to both the fourth and fifth steps of t
analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(i

If the claimant is capable of performing past relevant work, the Commissioner

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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must find that the claimant is not disabled. 20 C.B.B 404.1520(f); 416.920(f).
If the claimant is incapable of performing such work, the analysis proceeds to 3
five.

At step five, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing other work énn&tional economy. 20
C.F.R. 88 404.1520(a)(4)(v); 416.920(a) (4)(v). In making this determination, th
Commissioner must also consider vocational factors such as the claimant's ags
education and work experiendd. If the claimant is capable of adjusgi to other
work, the Commissioner must find that the claimant is not disabled. 20 C.F.R. §
404.1520(g)(1); 416.920(g) (1). If the claimant is not capable of adjusting to oth
work, the analysis concludes with a finding that the claimant is disablaed and
therefore entitled to benefitil.

The claimanbeargshe burden of proof at steps one through four above.
Lockwood v. Comm'r of Soc. Sec. Adntiig F.3d 1068, 1071 (9th Cir.2010). If
the analysis proceeds to step five, the burden shifts to the Seroner to
establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national economy.” 20 C.F.R. 8 §
404.1560(c); 416.960(QY; Beltran v. Astrue700 F.3d 386, 389 (9th C2012).

ALJ'S FINDINGS

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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At step me, the ALJ found Plaintiff hasot engageth substantial gainful
activity sinceMay 21, 2009, the date after the prior ALJ decisian 20. At step
two, the ALJ found Plaintiff has the following severe impairmgmbéysubstance
abuse, depression, bipolar disorder, attentieficit hyperactivity disordefTr. 21
At step three, the ALJ found that Plaintibes not have an impairment or
combination of impairments thatees or medically equals the severity of one of
the listed mpairments ire0 C.F.R. Par404, Subpt. P, App’x 1. Tr. 2dheALJ

then determinethat Plaintiffhadthe RFC

to performmedium work as defined in 20 CFR 404.1567(c) and 416.967(¢

except the claimant cannot climb ladders, ropes, or scaftd&should

avoid concentrated exposure to workplace hazards. The claimant is limitg

to performing simple, routine, repetitive work that requires only limited

interaction with coworkers and the public.
Tr. 23 At step four, the ALJ found Plaintiff is capla of performing past relevant
work as a dishwasher and kitchen helper. TrT8@ ALJ concluded that Plaintiff
has not been under a disability, as defined in the Social SecuritirgxatMay 21,
2009, through the date of this decision. Tr. 30

ISSUES

The question is whether the ALJ’s decision is supported by substantial

evidence and free of legal error. Specifically, Pl#iatsserts: (1jhe ALJ

committed reversible error by improperly rejecting Plaintiff's subjective

complaints; (2the ALJerred by posing an incomplete hypothetical to the

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTS
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vocational expert and improperly concluding Plaintiff could perform past releva
work at step four; and (3) the ALJ failed to properly evaluate Plaintiff's mental
impairments in accordance with the “special technique” at step tht#eNo. 13
at 821. Defendant argues: (1he ALJ provided specific, clear and convincing
reasons to reject Plaintiff's subjective complaints; (2) the ALJ provided proper
reasons to reject the medical evidence and did not ste@four; and (3) the ALJ
did not err with respect to documenting application of the special technique at 4
three ECF Nb. 15 at 619.
DISCUSSION
A. Credibility

In social security proceedings, a claimant must prove the existence of
physical or mental ipairment with “medical evidence consisting of signs,
symptoms, and laboratory findings.” 20 C.F.R. 88 416.908; 416.927. A claiman
statements about his or her symptoms alone will not suffic&nce an
impairmenthas been proven to exist, the claimant need not offer further medicg
evidence to substantiate the alleged severity of his or her sym@amsell v.
Sullivan,947 F.2d 341, 345 (9th Cir.1991) (en banc). As long as the impairmen
“could reasonably be expected to produce [the] symptoms,” the claimant may ¢

a subjective evaluation as to the severity of the impairnekrikhis rule

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT9

step

ffer




10

11

12

13

14

15

16

17

18

18

20

recognizes that the severtya claimant's symptoms “cannot be objectively
verified or measuredId. at 347 (quotation and citation omitted).

If an ALJ finds the claimant's subjective assessment unreliable, “the ALJ
must make a credibility determination with findings sufficiesthecific to permit
[a reviewing] court to conclude that the ALJ did not arbitrarily discredit claimant
testimony.”Thomas v. Barnharf78 F.3d 947, 958 (9th Cir.2002). In making this
determination, the ALJ may considartter alia: (1) the claimant's reputation for
truthfulness; (2) inconsistencies in the claimant's testimony or between his
testimony and his conduct; (3) the claimant's daily living activities; (4) the
claimant's work record; and (5) testimony from physicians or third parties
concerninglie nature, severity, and effect of the claimant's conditonAbsent
any evidence of malingering, the ALJ's reasons for discrediting the claimant's
testimony must be “specific, clear and convincir@iaudhry v. Astrueg88 F.3d
661, 672 (9th Cir.2012guotation and citation omitted).

The ALJ found “the claimant’s statements concerning the intensity,
persistence and limiting effects of [his] symptoms are not credible to the extent
they are inconsistent with the above residual functional capacity aEsgssTr.

24. Plaintiff argues the ALJ committed reversible error by improperly rejecting
Plaintiff's subjective complaints. ECF No. 13 at44. Primarily, Plaintiff

challenges the ALJ’s finding that Plaintiff's “course of treatment does not suppc

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT10
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his allegations of total disability Tr. 24.Unexplained, or inadequately explained,
failure to seek treatment or follow a prescribed course of treatment may be the
basis for an adverse credibility finding unless there is a showing of a good reas
for the falure. Orn v. Astrue495 F.3d 625, @&(9th Cir. 2007). However, an
ALJ “must not draw any inferences about an individual’'s symptoms and their
functional effects from a failure to seek or pursue regular medical treatment
without first considering any explanations that the individual may provide, or ot
information in the case record, that may explain infrequent or irregular medical
visits or failure to seek medical treatment.” Social Security Ruling (“SSR7®06
at *7 (July 2, 1996), available at 199d_ 374186.Specifically, dsability benefits
may not be denied because of a claimant’s inability to afford treatBeat

Gamble v. Chater68 F.3d 319, 3219¢h Cir. 1995).

The ALJ appears to rely heavily on “significant periods where [Plaintiff] did

notreceive any treatment” as a reason to discount his credibitit4-25. In
supportof this reasoning, the Alxkfers to Plaintiff's report idanuary 2010 that
he went without psychiatric and pain medications for a yedmahalf. Tr. 557

The ALJ acknowledges that Plaintiff “went without treatment because he lacke
insurance. However, neither the treatment notes nor the claimant’s testimony
describe him making any effort to obtain free ordoest medications through

resources such asdilg-fee clinics, government sponsored clinics, and medicati

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT11
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scholarships.” Tr. 24. Later in the decision the ALJ again cites to this same tim
period and finds that Plaintiff’s failure to “establish care” for nine months after
being told to do so by aamergency roordoctor “leads one to believe the

claimant’s impairments are not as severe as he alleges.” Tr. 25. Finally, the AL

11°)

J

cites to a treatment note in September 2011 indicating that Plaintiff was discharged

from treatment after failing to renew contact with his counselor after “at least a
four month gap without any session$r’ 25 (citing Tr. 433). The ALJ founithis
“failure to maintain contact with his counselor leads one to believe either that h
mental impairments are not as severe as he alleges, or that [sic] his is not gent
motivated to receive treatment.” Tr. 25owever, the ALJ dichot consider
Plaintiff’'s testimony at the hearing on December 8, 2011, only a few mafténs
he was discharged from this treatment, that he was not “going” for medical
treatment because he could not afford it and had no medical coverage. Tr. 54.
Defendant argues that the ALJ propexrtknowledgedPlaintiff's
explanation that he went without treatment because he lacked insurari%.
ECF No. 15at 13 However, the ALJ appears to impose an additional burden on
the Plaintiff to prove that he sought free or lowast treatment during the period he
lacked insurancel he recordncludes suggestions to Plaintithat he could obtain
$4.00prescription medicatns from Walmart (Tr. 557); and instructions to

Plaintiff after his discharge from counseling that he should continue with suppo

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT12
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groups, utilize community resources, use crisis lines, utilize family members for
support, take his medications, abstain fibegal drugs, follow up with his
primary care provider, and follow his relapsevention and safety plans (Tr. 439
Howeverthe ALJ didnot specify which resource Plaintiff was expecteditiiize,
nor didthe ALJ provide any citation to the record suggesting that seeking that
seeking treatment at a lewost or free clinic was a viable option. Mosttably, at
the administrative hearirthe ALJ only asked two questions regarding Plaintiff's
insurance statusr ability to pay for treatment as follows:

ALJ: Are you on any health plans?

PL: No, not at all.

ALJ: So how do you pay for medical?

PL: | haven’'t been going because | can't afford it.
Tr. 54. The ALJdid not follow up on these questioasthe hearing in ordé¢o
properly evaluat®laintiff's explanations for gaps in treatment aledermine
whether he was able to purdoee or lowcost optionsAn ALJ’s duty to develop
the record in this regard is significant because financial concerns and lack of
insurance are valid reasons why Plaintiff may not seek treatment. SR &6~
8, available at1996 WL 37418&directingthe ALJ to question a claimant at the
administrative hearing to determine whether there are good reasons for not
pursuing medical treatemt in a consistent mannehich may include inability to

afford treatment and lack of access to free or¢ost medical servicgsThis

failure wasparticularlyglaring in this case because, as noted by Plaintiff, the

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT13




10

11

12

13

14

15

16

17

18

18

20

record consistently indicates that Plaintiff was unable to obtain treatment due f
lack of insurance or lack of fundBt. 54,257-258, 265, 422, 447, 463, 557, 574,
580, 696, 748The ALJ didnot properlyconsiderPlaintiff's explanations for

failing to pursue a consistent coursdreitmentThus, tre ALJ’s rejection of
Plaintiff’'s credibility based on unexplained failure to pursue treatmasterror.
However, this error is harmless because, as discussed below, the ALJ’s remail
reasoning and ultimate credibility finding is adequately supported by substantis

evidenceSee Carmickle v. ComnSoc. Sec. Admin533 F.3d 1155, 11623 (9th

Cir. 2008).
First, the ALJ found that “the limited objective findings ... do not describe
physical limitations so severe as to preclude the claimant from performing fullti

work consistent with the residual functional capacity found in this decision.” Tr.
25. Subjective testimony may not be rejected solely because it is not corroborg
by objective medical findings, however, medical evidence is a relevant factor ir
determining the severity of a claimant’s disabling effeRtdlins v. Massanayi

261 F.3d 853, 857 (9th Cir. 200P)aintiff testified he cannot stand for “long

period[s] of time,” and can only sit “for a half hour, 45 minutes at a'tinecause
of back pain. Tr. 60, 69. However, as noted by the ALJ, the objective findings i
the record indicating limitati@due to back pain are “limited.” Tr. 25. Two

emergencyoom visits in November 2008 and March 2Q@hcument lumbar

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT14

ning

|

me

ted

—




10

11

12

13

14

15

16

17

18

18

20

tendernespan that significantly decreased after the administration of pain
medication Tr. 237,239.1n addition,MRI results from 2008 showing mild disk
bulging from L3 through L5 with mild to moderate central canal narrowing,
normal nerve conduction testing on tight lower extremity, normal sural SAP,
normal peroneal and tibial motor nerve conductions, and normal EMG of the rig
lower extremity (Tr. 235). The neurologist who conducted the testing in 2008 a
found no evidence of peripheral neuropathy, andmaeended physical therapy
and possible steroid injections. Tr. 286 December 2009 MRI findings showed
“mild, multilevel spondylosis as evidenced by some endplate irregularities and
marginal osteophyte formation. Overall vertebral body height and disespee
well-maintained. No spondylolysis or spondylolisthesis is evident.” Tr. D62.
inconsistenciebetween Plaintiff’'s testimony regarding his back aid the
objective recordvasproperly considered by the ALds itdid not form the sole
basis for her adverse credibility finding.

Second, the ALgited portions of the medical record containing

“inconsistencies that undermine the claimant’s credibifityr: 25. In weighing a

! Plaintiff does not identify or challenge this reason given by the ALJ in support
his adverse credibility findingsee Carmickle533 F.3d at 1161 n.2 (court may
decline to address issues not raised with specificity in Plaintiff's briefing). Inste:

Plaintiff argues that “the ALJ’s assertion that it appears that the claimant may

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT15
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claimant’s credibility, an ALJ may utilize®rdinary techniques of credibility
evaluation, such as ... prior inconsistent statements concerning the symptoms
Tommasetti v. Astru®33 F.3d 1035, 1039 (9th Cir. 2008).support of this
reasoning, the ALJ cites to notes from a 2009 emergency rstndwing which
Plaintiff “states [his back pain] started about 10 days ago, but has been getting
progressively worse. States he has been essentially bedridden, although with
further investigation he stated yesterday he worked on an automobile engime o

his driveway, so has been intermittently active.” Tr. 237. The same record reve

embellish his alleged symptoms at times is erroneous.” ECF No. 1318t T7T.
25-26.However, the court findthe ALJ’s comments about embellishment of
symptoms were not “reasons” given to support the ultimate credibility finding.
Rather, these portions of the ALJ’s decisitatailedinconsistencies in Rintiff's

medical record regarding reporting of symptoms, and as indibated; the

ut

als

reasoning was not in error. Even assuming this reasoning was improper, any error

Is harmless because the ALJ’s remaining reasoning and ultimate credibility fing
Is adequately supported by substantial evideBee.Carmickle533 F.3d at 1162
63. Finally, the court declines to address Plaintiff's argument that any alleged
ambiguity in the record should have been addressed by thbethailis¢he issue

of developing the record was not addressed with specificity in Plaintiff’'s briefing

Seeidat 1161 n.2; ECF No. 13 at-18.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT16
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that Plaintiff initially presented as hyperventilating, lying in the fetal position, an
weeping; but “settled down” as he began to talk to the doctor, as did hisifgeat
rate and the “tingling” in his hands and arms. Tr. BEdintiff argues that on exam
the emergency room doctootedtenderness in Plaintiff’'s back and decreased
range of motion secondary to pain and spasms. T¥r2387However, “where
evidence is ssceptible to more than one rational interpretation, it is the
[Commissioner’s] conclusion that must be upheRutch v. Barnhart400 F.3d
676, 679 (9th Cir. 2005)

The ALJ also relied on prior inconsistent statements by PlaiagHrding
his alleged sedentary lifestyle and isolation from other pebpl@ecember 2009
Plaintiff told examining psychologist Dr. Jay M. Toews that he had no hobbies
socialized with others “once in a blue moofit” 265.However,in December
2010 Plaintiff reported to his counselor Mr. Woolpert that he was in a pool leag
that was “enjoyable for him and gives him social contact” and he started workir]
parttime “for extra money and [to] feel more worthwhile.” Tr. 455. In February

2011, Plaintiff “reported on a variety oftavities [he] has been doing that are

helping him feel more positive about himself and some are fun as well.” Tr. 451.

And again in March 2011 Plaintiff reported he was “enjoying participating in a

pool league ... [and] enjoying get togethers with his brother and family and doit

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT17
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some cleaning to make some extra money.” Tr. Z44ése prior inconsistent
statements were a clear and convincing reason to find Plaintiff not credible.
Third, while not addressed by Plaintiff in his briefirlge ALJ found
“claimant’s medications were at least partially successful in treating his
symptoms.” Tr. 25. An ALJ may rely on the effectiveness of treatment to suppo
an adverse credibility findinggee Morgan v. Comm’r of Soc. Sec. Adnii9
F.3d 595 599600 (9th Cir. 1999). Here, the ALJ cited to a treatment note from
2011 that Plaintiff's medications were working "okndhe was using coping

skills toavoid “unneeded flareups.” Tr. 44RIso in 2011 Plaintiff reported to his

treating physician thae believed his mood improved on his current medications

and his therapy sessions were helping his to deal with sfiregkl4 His
medications were subsequently continued without any changes. Tl IBLJ
also noted that after receiving pain relievers during 2008 and 2009 emergency
room visits for back pain, Plaintiff's alleged pain symptoms either resolved or
improved.Tr. 238, 240The record is replete with reports from Plaintiff that
medication and therapy improve his physical and mental heatthtomsSeeTr.
257, 264, 344348, 392, 3996, 400, 40408, 412, 422, 428142-44, 449, 455,
457-59, 46465, 468, 470549, 650 Plaintiff alsotestified that he wataking
medicationsat the time of the hearingr. 59. This was a clear and convincing

reason supported by substantial evidenimefind Plaintiff not credible.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT18
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Fourth, the ALJ found Plaintiff's “daily activities are consistent with the
above residual functional capacity assessment and are inconsistent with his
allegations of disability.Tr. 26.Evidence about daily activities is properly
considered in making a credibility determinatiéair v. Bowen 885 F.2d 597,

603 (9th Cir. 1989). Plaintiff argues “the ALJ failed to make specific findings
relating to [Plaintiff's] activities as apphble to workplace activities.” ECF No. 13
at 1921. However, as noted by Defendant, there are two grounds for using dai
activities to form the basis of an adverse credibility determina&Gii. No. 15at

17.First, daily activities may be grounds for an adverse credibility finding if a

claimant is able to spend a substantial part of his or her day engaged in pursuit

involving the performance of physical functions that are transferable to a work
setting.Orn v. Astrue495 F.3d 625, 639 (9th Cir. 200Becond, daily activities
are a valid reason to discount credibility if they contradict claimant’s other
testimony.ld.; Molina, 674 F.3d at 1113 (“Even where those activities suggest
some difficulty functioning, they may be grounds for discrediting thenent’s
testimony to the extent that they contradict claims of a totally debilitating
impairment.”).

Here, the ALJ properly concludélat Plaintiff's daily activities, as
documented in the medical record, were inconsistent with his allegations of a

debiitating disability. Tr.26. Plaintiff testified that “he leads a sedentary existenc

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT19
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and his mother performs all of the household chores such as cooking, cleaning,
shopping, and laundry.” Tr. 263. However, Plaintiff reported in December 2009
that he vas “fully independent for basic sealére, and has a full complement of

independent living skills.... He is able to plan and prepare meals, do light housg

work and laundry.” Tr. 265. Plaintiff also testified that he did not belong to clubs

"4

or organizations, and did not go to events because “it's too loud andsttoere’

many peopléand “people and things bother [him]¥. 55, 61. However, as noted

above, Plaintiff reported in December 2010 that he was enjoying being in a poo
league and working patime. Tr. 455. Similarly, in early 2011, Plaintiff reported
on a “variety of activities” that made him feel positive about himself, including:

participating in the pool league, enjoying socializing with family, and cleaning t(

A4

make “extra money.” Tr. 444, 451. It is noted that Plaintiff's reportsraderated
by testimony that he did take out the tramigoccasionally spent timeith

family. Tr. 60-63. However, while evidence of Plaintiff's daily activities may be
interpreted more favorably to the PlaintifiyHiere evidence is susceptible to more
than one rational interpretation, it is the [Commissioner’s] conclusion that must{be
upheld.”Burch 400 F.3d at 67%ee also Andrews v. Shala&8 F.3d 1035, 1039

(9th Cir. 1995)(“[tlhe ALJ is responsible for determining credibility”).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTZ20
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For all of these reasons, and having thoroughly reviewed the record, the
court concludes that the ALJ supported his adverse credibility finding with
specific, clear and convincing reasons supported by substantial evidence.

B. Medical Opinion Evidence/ Step Four Findings

“If an ALJ’s hypothetical does not reflect all of the claimant’s limitations,
the expert’s testimony has no evidentiary value to support a finding that the
claimant can perform jobs in the national econorBydy v. Comnr of Soc. Sec.
Admin, 554 F.3d 1219, 1228 (9th Cir. 2009)(citation and quotation marks
omitted).Plaintiff argues the ALJ’s hypothetical was insufficient because it did 1
adequately reflect all of Plaintiff’s limitations. ECF No. 13 at 11. Specifically,
Plaintiff contends that the ALJ gave “full weighty themedicalopinion signed by
both Steven Woolpert, M.H.P. and Dr. Kari Heistand, M.D., but failed to include
the limitations identified by these providers in the hypothetical posed to the
vocational expert. ECF No. 13 atl2. Thus, according to Plaintiff, the ALJ
committed reversible errdoy improperly concluding that Plaintiff could perform
past relevant workt step fourln direct contradiction, Defendant argues that the
ALJ properly rejected the medical opinion and therefore “did not err with respeq
to the ALJ’s hypothetical questicrECF No. 15at 68.

As an initial matter, the court must determine whether the ALJ’s

consideration of the medical opinion evidence was supported by the record an(

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT21
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free of legal errorGenerally, a treating physician's opinion carries more weight
than anexamining physician's, and an examining physician's opinion carries mq
weight than a reviewing physiciantdolohan v. MassanarR46 F3d 1195, 1204
02 (9th Cir.2001)(citations omitted). If a treating or examining physiocigoirson
Is uncontradictedhe ALJ may reject it only by offering “clear and convincing
reasons that are supported by substantial evideBegliss v. Barnhar427 F.3d
1211, 1216 (9th Cir.2005Conversely, “[if a treating or examining doctor's
opinionis contradicted by another doctarjsinion an ALJ may only reject it by
providing specific and legitimate reasons that are supported by substantial
evidence.ld. (citing Lester v. Chater81 F.3d 821, 83@831 (9th Cir.1995)).
Additionally, the opinion of an “acceptable medisalurce” is given more weight
than that of an “other source.” SSR-Q8p, 2006 WL 2329939 at *2; 20 C.F.R. §
416927(a) The ALJ need only provide “germane reasons” for disregaating
“other source’opinion.Molina, 674 F.3d at 1111. However, the ALJ is required t
“consider observations by nonmedical sources as to how an impaaffemts a
claimant's ability to work.Sprague v. BoweB12 F.2d 1226, 1232 (9th Cir.
1987).

The ALJgenerally describethe joint opinion statement from Dr. Heistand
and Mr. Woolperas“opin[ing] that the claimant’s impairments cause between

none to moderate limitations in specific abilities related to maintaining fulltime

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT22
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employment Tr. 28. More specifically the jointmedical opinion assessed
moderate limitations with Plaintiff's ability to: understand and remember detaile
Instructions; perform activities within a schedule, maintain regular attendathce g
be punctual within customary tolerances; complete a normaldagr&nd
workweek without interruptions from psychologically based symptoms and to
perform at a consistent pace without an unreasonable number and length of re
periods; interact appropriately with the general public; ask simple questions or
request assistance; accept instructions and respond appropriately to criticism f
supervisors; get along with agorkers or peers without distracting them or
exhibiting behavioral extremes; and respond appropriately to changes in the w
setting. Tr. 326821.“Moderae” is defined as “significant interference with basic
work-related activities, i.e., unable to perform the described mental activity for g
least 20% of the work day and up to 33% of the work day.” Tr. BR26.
“‘comments” section gbint evaluation iderified Plaintiff’'s symptomsas“down

mood, sleep disturbance, irritability, passive suicidal ideation, auditory

hallucinations and paranoia, decreased energy and concentration, ... [and] has

diagnosis of obsessinampulsive disorder;” andpined that “curently and during

the past 9 years of treatment services these symptoms have significantly affect

social interactions, activity level, and cognitive functioning.” Tr. 322.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTZ23
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The ALJfoundthe opinion did not “include a proposed residual functional
capacity, but the chedbox limitations they marked are generally consistent with
the limitations proposed by Drs. Toews, Gentile, and Béatgyordingly, this joint
opinion is further persuasiaridence that the claimant's mental impairments are
not disabling.” Tr. 28Plaintiff argues the ALJ gave “full weight” to the jbin
opinion, ostensibly because the Adgtermined it “was consistent with other
evidence of record.” ECF No. 13 atl2. Howerer, a cursory review of the record
reveals thatlespite the ALJ’s findinghe checlbox portions of the joint opinion
were na, in fact, “generally consistent with the limitations proposed by Drs.
Toews, Gentile, and Beaty.” Tr. 2Br. Toews foundPlairtiff was “cognitively
intact” and “attention, concentration and skerim memory are unimpaireédrr.
266.1n contrastthe joint opiniorobservedhat Plaintiff's mental health symptoms
“significantly affected” his cognitive functioning. Tr. 322r. Gentile and Dr.

Beaty found Plaintiff was “not significantly limited” in the ability to perform
activities within a schedule, maintain regular attendance, and be punctual withi
customary tolerances; and the ability to complete a normal workday and workw

without interruptions from psychologically based symptoms and to perform at g

consistent pace without an unreasonable number and length of rest periods. Tr.

276-277; 308309.In direct contrast, these same categories were assessed as

“moderately limited” inthe joint opinion. Tr. 32€821.For all of these reasons, the

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTZ24
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joint opinion does not appear to be “consistent” with the other opinions identifig
by the ALJ.

Moreover, despite Plaintiff’'s contention, the ALJ doesassign the joint
opinion “full weight” SeeTr. 28; ECF No. 13 at 9n determining whether a
Plaintiff is disabled, theegulations direct thALJ to evaluate every medical
opinion in the record regardless of its source. 20 C.F.R. 88 404.1527(b);
416.927(b)While theALJ is not required to discuss all of the evidence presente
he or shenust explain why significant probative evidence has been rejected
Vincent v. Heckler739 F.2d 1393, 13945 (9th Cir. 1984). Here, the joint
medical opiniorfrom Plaintiff's treatig medical professionals is arguably
probative andignificantfor several reasongirst, “[b]ecause treating physicians
are employed to cure and thus have a greater opportunity to know and observg
patient as an individual, their opinions are giveraggeweight than the opinions
of other physicians.Smolen v. ChateB0 F.3d 1273, 1285 (9th Cir. 1996).
Secondthe joint opinionincludesmoderate limitationghat were not included in
the ALJ’'s RFC findingfor example, the ability to complete a normalrkday and
workweek without interruptions from psychologically based symptoms and to
perform at a consistent pace without an unreasonable number and length of re

periods Tr. 23, 320321. Interestingly, despite the ALJ's failure to include this

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT25
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limitation in the RFC, he asked the vocational expert at the hearing about the
ability to complete a normal workday and work week as follows:

ALJ: And if a person is absent two or more days a month, are they
employable in the national economy?

VE: | don’t think [sic] is employable to tolerate a person [sic] would miss
two plus days a month, no.

ALJ: And if they're absent 10 percent or more of the work-eeyprk week
—work month— over a period of time are they employable in the national
economy?

VE: Again, | dori think the employers would tolerate the amount of 10
percent loss of the work day.

ALJ: Okay. And thought of another waymost jobs you get a break every
two hours. If somebody needed to lay down more than the break periods
more than the 10 percentnie— would theybe able to be employed in the
national economy?

VE: So if that's in addition to the normal break time, they still require 10
percent of lay down type of positions?

ALJ: Right.

VE: No. 10 percent during the work day would not be accommodated
employers.

Tr. 7475. Particularly n light ofthis testimony from the vocational expert, if the
joint opinionwasin fact accorded “great weigh#és claimed by the Plaintifthe
moderate limitation on Plaintiff’'s ability to complete a normal workaag
workweek wouldikely have a significant impact on the RFC assessment, and
perhaps the ultimate disability findingor all of these reasons, the ALJ erred in
not evaluating this significant and probative evidence.

Finally, in direct opposition to Plaintiff's argumetite Defendant maintains
that the ALJ “appropriately rejected Therapist Woolpert’s and Dr. Heistand’s

checkbox limitations based, respectively, on a germane and a specific and

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTZ26
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legitimate reason, that is, because they did not include a proposeakesid
functional capacity ECF No. 15at 8 The court disagrees. Defendant appears to
base this argument on tA&.J’s notationthat “the opinion statement does not

include a proposed residual functional capacity.” Tr. 28. It is-sedtled that the

court does not require a special “incantation” by the ALJ when rejecting medica

opinions.Magallanesv. Bowen881 F.2d 747, 755 (9th Cir. 1989). However,
“[llong-standing principles of administrative law require us to review the ALJ’s
decision basd on the reasoning and factual findings offered by the-Alak post
hoc rationalizations that attempt to intuit what the adjudicator may have been
thinking.” Bray, 554 F.3d at 12236. Herethe court is not persuaded that this
statement was intended aseason for rejectiniis opinion, particularly in light

of the subsequent findings by the ALJ thatjthet opinion was “further

persuasive evidence that the claimant’'s mental impairments are not disabling.”
28.

Overall, the ALJ’s discussion of the joiopinion lacked the specificity
required to abbw the court to review the ALJ’s reasoning. Moreguke ALJ’s
failure toadequately considéhe joint medical opinion of Mr. Woolpert and Dr.
Heistand is legal error that taints the ALJ's RFC determination, the hypotheticqg
posed to the vocational expert at the hearing, and the step four firfSegs3e.

C.F.R. §8 404.1527(e)(2)(ii) and 416.98)XR)(i)). On remand, the ALJ must

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTZ27
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properly weigh all the medicalidenceacording to the requisite factongassess

the Plaintiff's RFC, and pose an accurate hypothetical at step four that include$

limitations supported by substantial evidence.
C. Spegal Technique atStep Three

20 C.F.R8 404.1520a outlines the “special technique at each level in the
administrative review process” used to evaluate the severity of mental
impairments. The ALJ decision “must show the significant history, including
examination and laboratory findings, and the functional limitations that were
considered in reaching a conclusion about the severity of the mental impairmeil
The decision must include a specific finding as to the degree of limitation in eag
of the functional areas deribed in paragraph (c) of this sectioB0'C.F.R8§
404.1520a(e)(4 Here, theALJ foundat step three th&laintiff “does not have an
impairment or combination of impairments tinagées or medically equals the
severity of one of the listed impairment2id C.F.R. Par404, Subpt. P, App’x 1.”
Tr. 22.In assessing “paragraph B” criteria, the ALJ included specific findings in
the four required functional areas as follows:

In activities ofdaily living, the claimant has mild restriction. In social
functioning, the claimant has moderate difficulties. With regard to

concentration, persistence or pace, the claimant has moderate difficulties.

The claimant’s abilities and limitations in theseas are discussed
throughout this decision. As for episodes of decompensation, the claimar
has experienced no episodes of decompensation, which have been of
extended duration.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTZ28
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Tr. 23.

Plaintiff argueghis “boilerplate statement ... does not satisfy the
Regulation’s requirement for documentation of specific findings and appropriaty
rationale for each of the functional areas.” ECF No. 13 atii3 argument is
misplaced As noted by Defendant, the Ninth Circuit rejected the argument that
“[tlhe ALJ was futher required to document the considerations underlying the
findings for those four areas” and concluded “that a specific finding as to the fo
functional areas was sufficienKeyser v. Comm’r Soc. Sec. Adm&v8 F.3d
721, 726 (9th Cir. 2011) (citingoopai v. Astrug499 F.3d 1071, 10778 (9th Cir.
2007) (“The ALJ clearly met this requirement by rating and assessing [Plaintiff’
limitations in each of these four functional areas. The ALJ was not required to
make any more specific findings of the claimant’s functional limitationstig.

ALJ properlyrated and assessed Plaintiff's limitations in each of the four
functional areas. Tr. 23hus, he ALJ did not err at step three.
CONCLUSION

The ALJ’s decision was not supported by substantial evidence and free @
legalerror.Remand is appropriate when, like here, a decision does not adequal
explain how a conclusion was reached, “[a]nd that is so even if [the ALJ] can o
proper post hoexplanations for such unexplained conclusions,” for “the

Commissioner's decision must stand or fall with the reasons set forth in the AL

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTZ29
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decision, as adopted by the Appeals CounBidrfbato v. Comm'r of Soc. Se@23
F.Supp. 1273, 1276 n. 2 (CQal.1996) (citations omitted)On remand, the ALJ is
not required to reconsider findings regarding the properly supported adverse
credibility finding. The ALJ is only required to reconsider the findings at step fol
including properly assigning weight to alkeatical opinions according to the
requisite factors, reassessing the Plaintiff's RFC, and if necessary, taking
additional testimony from a vocational expert.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff's Motion for Summary Judgment, ECF No., SsGRANTED.
The matter is remanded to the Commissioner for additional proceedin
pursuant to sentence four 42 U.S.C. § 405(Q).
2. Defendant’s Motiorfor Summary Judgment, ECF Ndb,1s DENIED.
The District Court Executive is hereby directed to enter this Order and

provide copies to counsdludgment shall be entered for Plaintiff and the file sha

be CLOSED.
DATED this 4thdayof December2014
s/Fred Van Sickle
Fred Van Sickle
SeniorUnited States District Judge

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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