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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DICKIE CLAIR OPPEN,

Plaintiff,
V.

JO PHILLIPS andAMES
EDWARDS,

Defendans.

NO: 2:13-CV-514+~RMP

ORDERDENYING PLAINTIFF'S
MOTION TO VOLUNTARILY
DISMISS AND GRANTING
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

Before the Court is pro $8aintiff Dickie Clair Oppeis Motion to

Voluntarily Dismiss the Complaint PursuantRale41(a),ECF No. 35 and

Defendants’ Motion for Summary JudgmeaCF No. 36 The Court has

reviewed the motions, all other relevant findings, and is fully informed.

BACKGROUND

Plaintiff Oppen (‘Oppen”)filed a civil rights complaint under 42 U.S.C. §

1983in this Court on November 27, 2013. ECF No. 1. Following Magistrate

Judge John T. Rigers’ order directin@ppento amend or voluntarily dismiss his

complaint, ECF No. 8ppenfiled his first amended complaint on February 18,
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2014. ECF No. 90ppenseeks damages and injunctive relief against Defendan
Phillips and Edwardsregardingviolations of his Eighth and Fourteenth
Amendment rights while housed at the Washington State Penitentiary (“WSP”)

Oppenis currently housed at the Stafford Creekr€ctiors Center at 191
Constantine Way in Aberdeen, Washington 98520. ECF No. 29 at 1. Howeve
all times relevant to this action, including the filing of his compld@F No. 1,

Oppenresided at th&/SPat 1313 N. 18 St. inWalla Walla, Washingin 99362.

ECF No. 9 at 2.
The parties agree th@ppensuffers fromGuillain-BarreSyndrome
("*GBS”). ECF No. 9Attach.A-1; ECF No. 20 at 3. Defendant, Dr. James

Edwards$, explains thaGBSis “an immune reaction that affects the nervous
system causing gradual paralysi€CF No. 373, Ex. 2 at 2.Dr. Edwards admits
that neuropathic pain may occur in roughlyzpercent opatients during the
course of GBB. ECF No. 373, Ex. 2 at 3 Oppencontends that his symptoms

include exhaustion, newmuscular paralysis, excruciating and constant, f@aid

! The Court granted the parties’ stipulated motion to dismiss Defendants Bown

and Rima with prejudice on December 18, 2014. ECF No. 34.

2 Dr. Edwards treate@®ppenfor symptoms of hi&BSwhile housed at WSP

between January of 2013 and March of 2014. ECF N@, EX. 2 at 2.
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muscle spasms in his back, neck, and legs. ECF Mdtakch.B-1. These
symptoms were documented as neuropathic pain. ECF No. 9, Ex. 2.

Oppenstates that from 2001 until 2006, he was treated for the symptoms
his GBSand was subjected to rigorous testing of different medications to discoy
the most effective medicatida manage his painECF No. 1Attach.B-1. On
June 7, 200™ppenwas indefinitely prescribed the drug “Gabapenitia’treat
his chronigpain associatedith GBS. ECF No. 9, Ex. 2.

On July 5, 2013, Defendant Jo Philli@pperns treating Physican’s
Assistant at the WSP, submitted a request for renew@ppéns Gabapentin

prescription. ECF No. 373, Attach.A. TheDOC Pharmacy & Therapeutics

3 At the timethatOppenwas pescribed Gabapentin in 2007, the dwag

classified as a “formulary” medicatidoy the Washington State Department of
Correctiong“DOC”). ECF No. 371 at 4. A formulary medicatiomay be
prescribed whenever medically necessary and did not require further approval
continued use. ECF No. d7at 4. On October 5, 201the DOCre-classified
Gabapentiras a‘restricted formulary” drug that required annual review of the
patient’s eligibility for continued use&vith a maximum authorization of one year
upon approval of the request for continued USEF No. 371 at 23; ECF No37-2

at 96.
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Committee(“P&T Committee”)', responsible for reviewing all renewal requests,
denied the request. ECF No-3/Attach.A. The P&T Committee gave the
following explanation for the denial of Defendant Phillips’ request:
It is not clear from the neuro consults that the patient has a seizure
disorder and/or whether he is still experiencing side effects related
specifically to GuillainBarre, or that the pain is neuropathic in nature.
Please begin the taper process for the gabapentin and titrate with a
formulary alternative (higher dose of nortriptyline or carbamazepine).
Should he fail these options, further alternatives would be submission
of NFR for either topiramate (especially if he shows return of seizure
activity) or duloxetine.
ECF No. 373, Attach.A.
Defendant Phillipsmedicalnotes indicate that smeet withOppenon July
16, 2013, to explain th#he P&T Committee denigais Gabapentinenewal
requests of July 13, 2013ECF No. 373, Ex. 3 at 3; ECF No. 33, Ex. 3,
Attach.C. Defendant Phillips’ report of the meeting indicated @apen
expressed frustration about the denial to continue Gabapentin and expressed
concerns that the suggested alternative drug madeduseousECF No. 373,

Ex. 3,Attach.C. Notingthat nausea is not one of the sidieets recognized as a

bar to using thalternative drug, Nortriptine, Defendant Phillippegan titration

*“The P&T Committee is a committee of health care practitioners and pharmag
established to manage medication utilization within the Department [of
Corrections] in accordance with the Offender Health Plan (OHP).” ECF Nb. 37

at 3;see alsd&CF No. 37 at 2.
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asorderedby the P&T Committee ECF No.37-3, Ex. 3 at 4; ECF No. 33, Ex.
3, Attach.C.

Defendant Edwards’ records reveal thatiet withand examine®ppen on
September 3, 2013. ECF No.-37Ex. 2,Attach.A. According to his notes,
Defendant Edwardacknowledged®dppens request taesume Gabapentibut
explained tdppenthat because the renewal request had been deniedjdty
alternative medicatianECF No. 373, Ex. 2,at 45, ECF No. 373, Ex. 2,Attach.
A. Oppenagreed to try another alternative medication, venlafaxi@- No. 37
3, Ex. 2, at 45, ECF No. 373, Ex. 2,Attach.A.

In his first amended complaint before the CoOppencontends thabn
July 16, 2013 and September 3, 2013, Defendants Phillips and Edwards,
respectively;terminated [his] prescribed mediaan, gabapentin, without notice
and for no valid reason.ECF No. 9 Attach.A-2. Oppenfurthers thaDefendants
“knew that termination of [his] prescribed medication, gabapentin, would cause| an
immediate increase in pain and deterioration to his héailCF No. 9 Attachs.
A-2,A-3. Finally,Oppenargues thaDefendantsintentionally terminated [his]
prescribed medication, gabapentin, to inflict pain, cause suffering, and to punish
[him].” ECF No. 9 Attachs. A-2, A-3. Consequently, Oppealleges that
Defendants violated his rights under both the Higimd Fourteenth Amendments

of the United States ConstitutioECF No. 9 Attachs. A-3, A-4.
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Following a series of denied motions to compel discovery and shift the cc
of discoverable materials on the Defenda@spenfiled a Motion to Voluntarily
Dismiss the Complaint Pursuant to Rule 4@)anuary 1, 2015ECF No. 35.
Oppenmoved to dismiss on the ground that he “does not have the monetary fu
to pay for the records” sought to pravis case. ECF No. 35 at 1. Also on Janua
5, 2015, Defendants filed a Motion for Summary Judgment alleging th@pdgn
cannot demonstrate an Eighth Amendment violation by either Defendant, 2) ev
if the Court finds a constitutional violation, Defendants are entitled to qualified
immunity with respect to monetary damages, an@f@eris claims for injunctive
relief should be dismissed. ECF No. 36 -di%4

DISCUSSION
A. Defendant’ Motion for Summary Judgment

The Court must first determine whetlseimmary judgment iwarranted.
Summary judgment is appropriate when the moving party establishéiseteatire
no genuine issues of material fact and that the movant is entitled to judgment g
matter of law. Fed. R. Civ. P. 56(a). If the moving party demonstrates the abs
of a genuine issue of material fact, the burden then shifts to themowing party
to set out specific facts showing a genuine issue for @alotex Corp. v. Catrett
477 U.S. 317, 3225 (1986). A genuine issue of material fact exists if sufficient

evidence supports the claimed factual dispute, requiring “a jury or judge to resq
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the parties’ differing versions of the truth at triall"W. Elec. Serv., Inc. v. Pac.
Elec. Contractors Ass''80 F.2d 626, 630 (9th Cil.987).

The evidence presented by both the moving andmmawving parties must be
admissible. Fed. R. Civ. P. 56(e). Evidence that may be relied upon at the
summary judgment stage includes “depositions, documents, electronically stor
information, affidavits odeclarations, stipulations . . . admissions, [and]
interrogatory answers . . ..” Fed. R. Civ. P. 56(c)(1)(A). The court will not
presume missing facts, and rgpecific facts in affidavits are not sufficient to
support or undermine a clainbujan v. N&'| Wildlife Fed'n 497 U.S. 871, 8889
(1990).

In evaluating a motion for summary judgment, the Court must draw all
reasonable inferences in favor of the nonmoving pd&&ung Chu v. Oracle
Corp. (In re Oracle Corp. Secs. Litig§27 F.3d 376, 387 (9th Cir. 2010) (citing
Anderson v. Liberty Lobby, In&77 U.S. 242, 252 (1986)). However, “when
opposing parties tell two different stories, one of which is blatantly contradicted
the record, so that no reasonable jury could believe it, a court shatuddopt that
version of that facts . . . .Scott v. Harris 550 U.S. 372, 380 (2007).

To state a claim under 42 U.S.C. § 1983, at least two elements must be 1
(1) the defendant must be a person acting under color of state law; and (2) his
conduct must have deprived the plaintiff of rights, privileges or immunities secu

by the Constitution or the laws of the United Statese Parratt v. Taylod51
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U.S. 527, 535 (1981), overruled in part on other ground3amyels v. Williams
474 U.S. 327 (198.

I Eighth Amendment Violation

The Court must first determine whether there is any genuine dispute of
material fact regardin@ppen’seighth Amendment claisagainst Dé&ndants
Phillips and Edwards.

“The government has an obligation to provide medical care for those wh
it is punishing by incarceration,” and failure to meet this obligation can result in
EighthAmendment violation cognizable under 42 U.S.C. § 1983elle v.

Gamble 429 U.S. 97, 103 (1976). To maintain an Eighth Amendment claedba
on malical treatment in prison, thégmtiff must show “deliberate indifference to
serious medical needsld. at 104.

A “serious medical need” existsttie failure to treat the injury or condition
“could result in further significant injury or thennecessary and wanton infliction
of pain.” Jett v. Pennerd39 F.3d 1091 (9th Cir. 2006) (quotiMgzGuckin v.

Smith 974 F.2d 1050, 1059 (9th Cir. 199@yerruled in part on other grounds by
WMX Techs., Inc. v. Milled04 F.3d 1133 (9th Cir. 1997@r( banc)).“Indications
that a plaintiff has a serious medical need include the existence of an injury thg
reasonable doctor or patient would find worthy of comment or treatmhent
presence of a medical condition that significaaffgcts an individual’s daily

activities or the existence afhronic and substantial painColwell v. Bannister
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763 F.3d 1060, 106@th Cir. 2014) (quotindg/icGuckin 974 F.2d at 10580)
(internal quotation marks omitted)

Deliberate indifference to an inmatessrious medical needs may constitute
cruel and unusual punishment under the Eighth Amendiin@prison official
knows that the inmate “faces a substantial risk of serious harm” and disregards
“risk by failing to take reasonable measures to abatd-arimer v. Brennan511
U.S. 825, 847 (1994). The official must be both aware of the facts from which
inference of substantial risk of serious harm can be drawn, and the official mus
actually draw the inferencdd. at 837. Deliberate indifferencenay occur when
prison officials “deny, delay, or deliberately interfere with medical treatment.”
Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).

However,a showing of cruel and unusual punishment requires more than
ordinary lack of due care for the inmate’s interests and hedlthtley v. Albers
475 U.S. 312, 319 (1986). éve medical malpractice, negligenceaar
inadvertent failure to provide medical care does not amount to a violation unde
Eighth Amendment. Jett 439 F.3d at 1096 (citations omittedor doesa
difference inmedical opinion as to the need to pursue one course of treatment ¢
anotheror the difference ipinion between the prison official and the inmate
concerning the appropriate treatmeamount to deliberate indifferenc&ee

Jackson v. MciIntost®0 F.3d 330, 332 {8 Cir. 1996). Difference in opinion

amounts to deliberate indifference only when the course of treatment chosen is
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“medically unacceptable under the circumstances” and waeoHom conscious
disregard of an excessive risk to plaintiff's healtkd’ (citations omitted).Only
conduct characterized Bgbduracy and wantonnesaimouns to deliberate
indifference under thEighth AmendmentAlbers 475 U.S. at 319.

Defendants move for summary judgment@ppens Eighth Amendment
claim, arguing that there is no genuine issue of material fact as to whether
Defendants werdeliberately indifferent t@ppens medical condition. ECF No.
36 at 4. Specifically, Defendantargue thatheir treatment ofOppenwas

“consistent with generally accepted medical principlesQpgenwas only

temporarily removed from Gabapentin, while Defendants provided alternative

medicationsas instructed by the P&T CommitteECF No. 3Gt 6. Defendants
contend that the “continued consultation and treatmer®@ppfens GBS did not
amount to deliberate indifferencé&d. Finally, Defendants argue th@pperns
assertions merely amount to a difference in opinion, not actionable under the
Eighth Amendmentld.

Oppenhas not responded to Defendamisition for summaryjudgment.
The Court will therefore analyZepperis first amended complainECF No. 9to
determine whether there are genuine issues of materiallfaotigh the Court
mug draw all reasonable inferences in favoOgfpen In re Oracle Corp. Secs.
Litig., 627 F.3d aB87, the Court finddhatOpperis assertiongare clearly

contradcted by the record.
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Defendants concede, and the Court agreesQipénhasa serious medical
need. Expert medical testimony provides that GBS is a serious debilitating
condition that can cause neuropathic pain. ECF N@&, Ek. 2 a-3. As a result
of his conditionOppenexplains that he suffers excruciating pain thatitsyated
only by particular pain medicationECF No. 1Attach.B-1. Oppenhas been
treated fohis GBSsymptomsandhas experimented with different pain
medications since 2001, a minimum of fourteen yeaettempted pain
managementld. These circumstances establish @apenhasa serious medical
needeligible for treatment by prison officialsnderJettandColwell.

However there is no genuine dispute about wheibefendantslenied
delayed or acted withdelibeate interferencen treatingOpperns GBS.
Hutchinson 838 F.2d at 394First, Defendants did not de@ppenmedical
treatment, as they bo#xamnedandevaluatedOppenwith respect to his GBS and
subsequentlprescribed and administered pain medicatiomine ECF No. 373,
Ex. 3 at 4; ECF No. 33, Ex. 2,Attach.A. Defendants merely followed the orders
of the P&T Committee and worked wi@ppento find a suitable alternative pain
medication.ld. At most, Defendants deni€dppens desired medical treatment
which does not amount to a constitutional violati@eeGamble 429 U.S. al03
104.

Second, Defendants did not defagpenrs medical treatmentTherecord

showsthat DefendantprescribedOppensome form of pain medication during all
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relevant times. ECF No. 33, Ex. 3,Attachs. B-C; ECF No. 373, Ex. 2,Attach.
A. The record also demonstrates that Defendants engaged in titration and taps
processeto ensure thaDppenwas not without any pain medication while the
transition betveen medications took plac&CF No. 373, Ex. 3 at 4; ECF No. 37
3, Ex.3, Attachs. B-C; ECF No. 373, Ex. 2,Attach.A. Thistransition and
experimentation process, as mandated by the P&T Committee, did not amaunt
delay inOppens medical treatmeninderFarmer.

Furthermore, Oppedoes not assert thBefendantslelayed in
administeringpain medication generally, only thiiey delayed inadministering
his previously prescribed and preferred medication, Gabape&@F No. 9,

Attach.A-2. The Eighth Amendmemequiresthatprison officials provide

“adequate medical care” to prison inmates, not preferred or desired medical care

Gamble 429 U.S. at 103. The record is devoid of evidence that Defendants
provideddelayed or inadequataredue to arfunnecessary and wanton infliction
of pain” Gamble 429 U.S. at 104To the contrary, Defendants both counseled

Oppenand worked with him to provide an appropriate medication to manage hi

> By the timeOppenfiled his Motion to Voluntarily Dismiss, he states that his
Gabapentin prescription has beeningtated. ECF No. 3% at 2. The DOC
records allegedly indicate that the prescription was reinstated on September 9,

2014. ECF No. 38, Ex. 2 at 3.
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pain, without any gap in treatment. ECF No-BB'Ex. 2,Attach.A; ECF No. 37
3, Ex. 3,Attachs. BC.

Third, Defendants did not deliberately interfere witppenrs medical
treatment.Oppencontends that Defendants terminated his Gabapentin prescrip
“without notice and for no valid reas6nECF No. 9 ,Attach.A-2. Additionally,
Oppenargues that Defendants knew the termination of his prescription would
increase his pain and would bertleental to his healthld. Finally, Oppen
asserts that Defendants intentionally interfered with his medication as penishm
and with the intent to cause pain and sufferilty. The Court addresses each of
these arguments in turn.

Therecord contrdicts Oppens contentionthat Defendants terminated his
prescription “without notice and for no valid reaso&fendant Phillips states
that, an July 16, 2013shenotified Opperthat his Gabapentin prescription had
been denied by the P&T CommitteECFNo. 373, Ex. 3 at 34; ECF No. 373,

Ex. 3,Attach.C. Defendant Phillipghen explainedhe reasons for denial and the
P&T Committeés plan to experiment with different medicatiorig. Not until

after this meeting did Defendant Phillips order titratibthe alternative
medication.ld. Defendant Edwardstates that hbad a similar conversation with
Oppenon September 3, 2013, explaining the need to try alternative medication

because the Gabapentin renewal request had been denied. ECF3NBx.37 at

ORDER DENYINGPLAINTIFF'S MOTION TO VOLUNTARILY DISMISS AND
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4-5; ECF No. 373, Ex. 2,Attach.A. There is no evidence thaitther Defendant
terminated Gabapentin without notice or without a valid reason.

Moreover, the recorthcksevidence that Defendants knew the termination
of Gabapentin would increa§¥ppens pain and deteriorate his health or that
Defendants intended to cause pain and suffering. The culpable mental state
required for an actionable EighAmendment cruel and unusual punishment clain
is “wanton and unnecessary infliction of pairGambe, 429 U.S. at 104Nothing
in the record suggests that Defendants termin@fgukens prescription for any
reason other thahat they werdollowing the P&T Committee’s orders. ECF No.
37-3, Ex. 2,Attach.A; ECF No. 373, Ex. 3,Attachs. B-C. Furthermore, because
Defendants worked wit@ppento find a suitable medication to effectively managq
his pain, there is no basis for concluding that Defendants terminated his medic
with the knowledge of and intent to cause paah.Though the Court may
speculate about the reasons that Defendants experimented with different
medications, absent from the record is any evidence that Defendants experimg
with Oppen’s medication to punish him.

For the reasons stated, the Court concludes that sheogenuinessue of
material fact as t@ppens Eighth Amendmet claim. This claim is dismissed
with prejudice.

I 11

1]
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. Fourteenth Amendment Violation

It is not clear whetheDppenintended to allege an independent Fourteenth
Amendmentiolation, or whether he cited the Fourteenth Amendment because |
makes the Eighth Amendment applicable to the states. In any event, there is n
basis for an independent Fourteenth Amendment claim.

Courts apply the same legal stand to a prisoner’sclaims of inadequate
medical care unddyoththe Eighth and Fourteenth AmendmsnSimmons v.
Navajo County, Ariz.609 F.3d 1101, 1017 (9th Cir. 2QX@pplying the
“deliberate indifference” standard to claims for inadequate medical treatment u
boththe Eighth and Fourteenth Amendmens&€e alscClouthier v. County of
Contra Costa591 F.3d 1232, 12423 (2010) (citing-rost v. Agnos152 F.3d.
1124, 1128 (9th Cir. 1998)However, claims under the Amendmediffer in that
the due process alae protects pretrial detainees, while¢hgel and unusual
punishment clause protects sentenced inmde#l v. Wolfish442 U.S. 520, 535
n.16 (1979 (citations omitted) Becaus®©ppencomplains of inadequate medical
care while a sentenced inmateret WSP Oppendoes not have a separate claim
for relief under the Fourteenth Amendment.

There is no genuine issue of material fact &3ppens Fourteenth
Amendment claim. This claim is dismissed with prejudice.

lii.  Qualified ImmunityandInjunctiveand DeclaratoryRelief
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Defendants argue that thaye entitled to qualified immunity with respect to
Oppers claims for monetary damagbsecause they were acting in their official
capacity when they treat€pperns GBS However, because the Court conclside
that all ofOpperis claims should be dismissed with prejudice, the Court will not
address the qualified immunity defertsehe requestfor relief.

B. Oppen's Motion to Voluntarily Dismiss

Oppenfiled a motion to voluntarily dismiss the complaint pursuant to
Federal Rule of Civil Procedure 41(a) on January 5, 2015. ECF No. 35.

Under Rule 41(a)(1)(A), a plaintiff may dismiss an action without a court
order by either filing a “notice of dismisda¢fore the opposing party serves either
an answer or a motion for summary judgment” or by filing a “stipulation of
dismissal.” Fed. R. Civ. P. 41(a)(1)(AX1)). The parties did not stipulate to a
dismissal under Rule 41(a)(1)(A)(ii)). However, becdbséendants filed an
answer to Oppen’s amended complaint on June 20, HIA No. 200ppen’s
motion tovoluntarily dismiss his complaims untimely under Rule 41(a)(1)(&).

Alternatively, a plaintiff may seek voluntary dismissal of the action bytcol
order, on terms that the court considers proped. R. Civ. P. 41(a)(2)Unless
otherwise stated, the dismissal is without prejudBecause the Court findkat
summary judgmeris proper, the Court need not address OpypBbtotion to

Voluntarily Dismiss. The sut is dismissed with prejudice.
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Accordingly,IT IS HEREBY ORDERED::
1. The Defendants’ Motion for Summary Judgmeét@F No. 3, is
GRANTED.
2. The Plaintiff's Motion to Voluntarily Dismis€.CF No. 35 is
DENIED.
3.  All pending motions ar®ENIED AS MOOT.
4.  All court hearings scheduled, if any, 8€RICKEN .
The District Court Clerk is directed to enter this Qr@ater Judgment
accordingly provide copies to counsel and to pro se Plaintiff, ar@UOSE this
file.

DATED this 12thday ofMarch2015.

s/ Rosanna Maluf Peterson
ROSANNA MALOUF PETERSON
Chief United States District Court Judge
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