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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ADRIANNA R. BATTLES,
NO: 2:14-CV-040TOR
Plaintiff,
ORDERGRANTING DEFENDANT'’S
V. MOTION FOR SUMMARY
JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration

Defendant

BEFORE THE COURT are the parties’ cromastions for summary
judgment ECF Nos13, 17 Plaintiff is represented bjoseph M. Linehan
Defendant is represented 8grah L. Martin. The Court has reviewed the
administrative record and the parties’ completed briefing and is fully informed.
For the reasons discussed below, the Court giefendant’smotionand denies
Plaintiff's motion
I

I
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JURISDICTION

The Court has jurisdiction over this case pursuadtt.S.C. § 405(g)

1383(c)(3)
STANDARD OF REVIEW

A district court’s review o# final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8405(¢
limited: the Commissioner’s decision will be disturbed “oiflli is not supported
by substantial evidence or is based on legal éridill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012) “Substantial evidence” means relevant evidence that “a
reasonable mind might accept as adequate to support a concludicat.”1159
(quotation and citation omitted). Stated differenglybstantial evidence equates tq
“more than a mere scintilla[,] but less than a preponderande(tjuotation and
citation omitted). In determining whether this standard has been satisfied, a
reviewing court must consider the entire record as a whitlerrthan searching
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the record *
susceptible to more than one rational iptetation Jthe courtjmust phold the

ALJ’s findings if they are supported by inferences reasonably drawn from the

record? Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢
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court “may not reverse an ALJ’s decision on accoumnoérror that is harmless.”
Id.at 1111. An error is harmless “where it is inconsequential to the [ALJ’S]
ultimate nondisability determinationfd. at 1115 (quotation and citation omitted).
The party appealing the ALJ’s decision generally bears the burden of establish
that it was harmedShinseki v. Sander§56 U.S. 396, 469.0 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant musirisbte to

ing

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a contimeniadof not less than twelve
months. 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment must
“of such severity that he is not only unable to do his previous|ydnkt cannot,
considering his age, education, and work experience, engagg other kind of
substantial gainful work which exists in the national econo."U.S.C.
§ 1382c(a)(3)(B)

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 CF.R.
88404.1520(a)(4)(H(Vv), 416.920(a)(4)(K(v). At step one, the Commissioner

considers the claimant’s work activity. 20 C.F.R. 88 404.1520(a)(4)(i),

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY JUDGMENT ~ 3
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416.920(a)(4)(i). If the claimant is engaged in “substantial gainful activity,” the
Commissioner must find that the claimant is not disabled. 20 C.F.R.

§8§404.1520(b), 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of
claimant’'simpairment. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis preeds to step three. 20 C.F.R. 88 404.1520(c),
416.920(c). If the claimant’'s impairment does not satisfy this severity thresholg
however, the Commissioner must find that the claimant is not disaloled.

At step three, the Commissioner compares the claimant’s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from engaging in substantial gainful activity. 20 C.F.R.
88404.1520(a)(4)(iii), 416.920(a)(4)(iii). If the impairment is as severe as @ m
severe than one of the enumerated impairments the Commissioner must find tl
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d), 416.920(d).

If the severity of the claimant’s impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the

claimant’s “residual functional capacity.” Residual functional capacity (“RFC”),

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY JUDGMENT ~ 4
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defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despiteohiser limitations (20 C.F.R.
88404.1545(a)(1), 416.945(a)(1)), is relevant to both the fourth and fifth steps f
the analysis.

At step four, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing wtirét he or she has performed in
the past (“past relevant work”). 20 C.F.R. 88 404.1520(a)(4)(iv),
416.920(a)(4)(iv). If the claimant is capable of performing past relevant work, t
Commissioner must find that the claimant is not disabled. 20 C.F.R. 88
404.1520(f), 416.920(f). If the claimant is incapable of performing such work, t
analysis proceeds to step five.

At step five, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing other work imtt@nal economy.
20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). In making this determinatior
the Commissioner must also consider vocational factors such as the claimant’s
education and work experienchkl. If the claimant is capable of adjusj to other
work, the Commissioner must find that the claimant is not disabled. 20 C.F.R.
88404.1520(g)(1), 416.920(g)(1). If the claimant is not capable of adjusting to
other work, the analysis concludes with a finding that the claimant is disalled &

is therefore entitled to benefit&d.

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 5
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The claimant bears the burden of proof at steps one through four above.
Lockwood v. Comm’r of Soc. Sec. Admi6 F.3d 1068, 1071 (9th Cir. 2010). If
the analysis proceeds to step five, the burden shifts tBdhemissioner to
establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national economy.” 20 C.F.R.
88404.1560(c), 416.960(c)(2eltran v. Astrug700 F.3d 386, 389 (9th Cir.
2012).

ALJ FINDINGS

Plaintiff filed applicatiors for disability insurance benefits asdpplemental
security income on May 19, 20Tt. 14955, 15662. Plaintiff's claims were
denied initially andupon reconsideration. Tt09-12, 113-15, 11920, 12122,

Plaintiff requested a hearing before an ALJ which was held on September 18,

2012 Tr.32-70. The ALJ rendered a decision denying Plaintiff disability benefits

onOctober 12, 2012Tr. 10-22.

At step one, the ALJ found thBtaintiff had not engaged in substantial
gainful activity sinceAugust 1, 2008 Tr. 12. At step two, the ALJ found that
Plaintiff had the following severe impairment

morbid obesity; polycystic ovariattisease; mild degenerative changes

of the anterior cruciate (AG9int and supraspinatuendinosis of the

shoulder; right patellofemoral and medial femorotibial osteoarthritis;

mild degenerative disc disease of the cervical spine; mild to moderate

degenerativeertebral spondylosis in the lower thoracic spine; chronic
myofascial pain; thoracolumbaprain/contusions, right hip

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY JUDGMENT ~ 6
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strain/contusion, right knee effusion, and right ankle sps#ais

post mechanical fall; diabetes mellitus II; and asthma associated with

possible earlghronic obstructive gmonary diseaseegondary to

smoking (20 CFR 404.1520(c) aad6.920( c).
Tr. 12-13. At step three, the ALJ found that Plaintiff did not have an impairmen
or combination of impairments that met or medicatjy&eda listed impairment.
Tr. 14. The ALJ then concludkthat Plaintiffhad the RCto

perform sedentary work as defined in@BR 404.1567(a) and

416.967(a) with the additional following limitationan more than

occasional postural movements of climbing stairs, balancing, and

stooping; no posturahovement®f climbing ladders, kneeling,

crouching, and crawling; and avoidancecohcentrated exposure to

extreme temperates, vibration, respiratory itants, andazards.
Tr. 14. The ALJ found, at step four, that Plaintitbsableto performpast relevant
work as a telemarketeilr. 21. On that basis, the ALJ concluded that Plaintiff wa
not disabled as defined the Social Security A¢cand did not proceed to step five
Tr. 21

The Appeals Council denied Plaintiff’'s request for review on Decenther 1
2013, making the ALJ’s decision the Commissioner’s final decision for purpose
of judicial review. Tr. #4; 20 C.F.R. 88 404.981, 416.1484, 422.210.

ISSUES

Plaintiff raiseghreeissues for review. First, whether the ALJ erred in

evaluating Plaintiff's credibility. ECF No. 13 at4134. Second, whether the ALJ

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 7
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failed to properly consider and reject the testimony of Plaintiff's treating physician.

Id. at 3-12. Third, whether the ALJ erreat step three by not finding that
Plaintiff’'s impairments met or medically equaletistedimpairment Id. at 12-13.
DISCUSSION
A. Plaintiff's Credibility

Plaintiff contends that “the ALJ did not properly consider nor reject her
testimony regarding her limitations from her impairments.” ECF No. 13 at 13.
Plaintiff argues that the “ALJ did not specifically state why [Plaintiff's] testimony
regarding her limited ability to sit, stand, and walk, as well as her need to chan
position frequently and elevate her legs, was not credible and what facts in the
record led to that conclusionld. at 13-14. Plaintiff also argues that the ALJ
misconstrued her testimony regarding daily activitiels.at 14. Were this
testimony credited, Plaintiff contends, she is much ronged in her RFC than
the ALJ concludedId.

In social security proceedings, a claimant must prove the existeace of
physical or mental impairment with “medical evidence consisting of signs,
symptoms, and laboratory findings20 C.F.R. 8 416.908 416.927. A claimants
statements about his or her symptoms alone will not suffifeC.F.R. 88
416.908416.927.0nce an impairment has been proven to exist, an ALJ “may 1

reject a claimant’s subjective complaints based solely on a lack of objectiv

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY JUDGMENT ~ 8
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medical evidence to fully corroborate the alleged severity of p&arinell v.
Sullivan 947 F.2d 341, 345 (9th Cit991) (en banc)As long as the impairment
“could reasonably be expected to produce [the] symptoms,” the claimant may ¢
a subjective evaluation as to the severity of the impairmdntThis rule
recognizes that the severity of a claimargymptoms “cannot be objectively
verified or measured.d. at 347 (quotation and citation omitted).

However,an ALJmay conclude that thedaimants subjective assessmeast
unreliable so long as the ALJ makes “a credibility determination with findings
sufficiently specific to permit [a reviewing] court to conclude that the ALJ did ng
arbitrarily discredit claimant's testimonyThomas v. Barnhar278 F.3d 947, 958
(9th Cir.2002) see also BunnelB47 F.2d at 345 (“[A]lthough an adjudicator may
find the claimant's allegations of severity to be not credible, the adjudicator mu
specifically make findings which support this conclusipnlf there is no
evidence of malingering, the Alslreasons for discrediting the claimant's
testimony must be “specific, clear and convincinGhaudhry v. Astrue688 F.3d
661, 672 (9th Cir2012) (quotation and citation omittedfhe ALJ “must
specifcally identify the testimony she or he finds not to be credible and must
explain what evidence undermines the testimomyglohan v. Massanari2z46

F.3d 1195, 1208 (9th Ci2001).

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 9
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Here,the ALJ foundthat the medical evidence confirmed the existerfice o
medical impairments which could reasonably be expected to cause the alleged
symptoms. Tr. 15. However, the ALJ did not credit Plaintiff's testimony about
intensity, persistengand limiting effects of the symptom3here is no evidence
of malingering in this case, and therefore the Court must determine whether th
ALJ providedspecific,clear and convincing reasons not to credit Plaintiff's
testimony of the limiting effect of his back and neck paaudhry 688 F.3d at
672 The Court concluddabat the ALJ did providspecific,clear and convincing
reasons.

The ALJ provided a number of reasons for concluding that Plaintiff's
testimony was not credible. FirdtetALJ concludedhat Plaintiff's daily
activities “detract[ed] from the severity of her allegations and suppoéatiigies
to perform workrelatedactvities . . . .” Tr. 15.The ALJ found that Plaintiff's
ability to take her children to school, thousework, and run errands displayed

“more exertional and postural abilities thdre slleged.”ld. In evaluating the

credibility of a claimant’s testimony, an ALJ may properly consider “whether the

claimant engages in daily activities inconsistent with the alleged symptoms.”
Molina, 674 F.3dat1113(quotingLingenfelter v. Astrués04 F.3d 1028, 1040 (9th
Cir. 2007)). “Even where those activities suggest some difficulty functioning, thg

may be grounds for discrediting the claimant’s testimony to the extent that they

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 10
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contradict claims of a totally debilitating impairmentd. TheALJ did not err in
concluding that Plaintiff's testimony about her daily activities demonstrated gre
postural and exertional ability théme severdimitationsclaimed.

The ALJ also concluded that Plaintiff’'s noncompliance with her medical
treatmetts further detracted from the severity of the symptoms she alleged.
Specifically, the ALJ observed thataintiff's noncompliance with her treating
physician Dr. Duncan Lahtinés recommendation that she stop smoking detract
from the severity of her bathing allegations. Tr. 16The Court’s review of the
recordindicates that Plaintiff reported smoking one and a half packs of cigarette
day in March 2009 and that treatment records as recently as 2011 continue to
report this usage, suggesting that it has not changee, e.g-Tr. 405 (original
report), 330 fMay 2011, same amount reported)39 (December 201 ieported
that Plaintiff is current smoker, no amount gixeiMoreover, Dr. Lahtinen
specifically notes how Plaintiff has continued to smoke despite his strong
encouragemerthat she notSee, e.qg.Tr. 367 (August 2010, Plaintiff “continues
to smoke cigarettes in spite [sic] of being advised not 838}, (February 2011, Dr.
Lahtinen “d¢rongly encouragekher to avoid tobacco”455 (September 2011, “She
IS to discontinue tobacco uge’Suchan inadequately explained failure to follow &
prescribed course of treatment “can cast doubt on the sincerity of the claimant’

[symptom]testimony! Fair v. Brown 885 F.2d 597, 603 (9th Cir. 1989).

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 11
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The ALJ also noted that Plaintiff has been noncompliant with her insulin
treatment for her diabetes mellitus which is consistent with uncontrolled nature
her diabetesTr. 16. In August 2011, Plaitiff informed Dr. Lahtinen that she had
taken herself off insulin and was not treating her diabetes. Ti(ad&8noting that
Plaintiff “hasn’t been taking her [blood pressure medications] as she should

have”). Dr. Lahtinen restarted her on insuliiir. 464. However, in May 2012,

Plaintiff again reported she was not taking the prescribed amount of insulin. Tt.

510. The ALJ concluded this raised questions about her ongoirgpnapliance,
but the ALJ nevertheless accommodated the symptoms of her diabetes in her
Tr. 16.

Finally, the ALJ examinethe objective medical evidence and concluded
that it “simply does not support [Plaintiff's] testimony and statements regarding
her allegations of debilitating limitations and symptomatology.” Tr.Tle ALJ
then thoroughly reviewed the radiological and clinical findings which indicated
only mild to moderate musculoskeletal impairments. T+206 The ALJ also
noted that Plaintiff's symptoms improved while she participated in physical

therapy. Tr. 19. “While subjective pain testimony cannot be rejected on the sg

ground that it is not fully corroborated by objective medical evidence, the medi¢

evidence is still a relevant factor in determining the severity of the claimant’s p:

and its disablig effects.” Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001).

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 12
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The ALJ recognize Plaintiff's impairments in assigning a sedentary RB,did
not credit Plaintiff's claimshat her symptomseverely limiedher functionality.
Tr. 19-20. The ALJ decision provides specific, cleand convincing reasons
supported by substantial evidence sufficient for this Court to conclude that the
advease credibility determination was not arbitrarfhus, there has been no
showing of any error affecting the Als RFCfinding.

B. Treating Physician Opinion

Plaintiff contends “the ALJ did not properly consider nor reject Dr.
Lahtinen’sopinion regarding her physical limitations.” ECF No. 13 at11l0
Specifically, Plaintiff argues “the ALJ did not set forth the requisite specific and
legitimate reasons supported by substantial evidence in the record for rejecting
Lahtinen’s opimon.” Id. at 12. If the ALJ had credited this opinion, Plaintiff
coninues, “the ALJ would have to determine tHaligjntiff] was much more
limited from a physical standpoint and, in fact, disabled based on Dr. Lahtinen’
medical source statementld.

A treating physician’s opiniorere entitled to substantial weightsacial
security proceedingBray v. Comm’r of Soc. Sec. Admis54 F.3d 1219, 1228
(9th Cir.2009) If a treating or examining physicianopinion is uncontradicted, an
ALJ may reject it only by offering “clear and convincing reasons that are suppo

by substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir.

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 13
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2005). If a treating or examining doct@ropinion is contradicted by another
doctors opinion, an ALJ may only reject it by providing specific &gitimate
reasons that are supported by substantial evidemnde(iting Lester v. Chater81
F.3d 821, 8381 ©th Cir. 1995)).

On Septembet7,2012, Dr. Lahtinen completed a “Medical Source
Statement of Ability to Do Wik-Related Activities (Physal)” providing a
functional assessment of Plaintiffr. 53742. The ALJ observed that Dr.
Lahtinen’s assessment was not consistent with the objective and radiological
findings in the recordand that it was inconsistent with the evaluation of
limitations provided by another treating physician, Dr. Patrick. S®to20. As a
contradicted opinion, the Court must deterewhether the ALJ, in assigniny.
Lahtinen’s opinion limitedveight, provided specific and legitimate reasons
supported by substantial evidence. The Court concludes the ALJ did provide
specific and legitimate reasons.

First, the regulationdirect ALJs tagive more weight to the opinions of
specialists relatingp their specialty than thepinions of nonspecialist0 C.F.R.
8 404.1527(c)(5)Holohan v. Massanar246 F.3d 1195, 1202 (9th Cir. 2001).
Thus, theALJ properly assigad more weight to the opinion of Dr. Schs“a
specialist in the area of rehabilitation to whom Dr. Lahtinen specifically referreg

[Plaintiff] for treatment.” Tr. 20.

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 14
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Second, the ALassigned little weight to Dr. Lahtinen’s opinioh
Plaintiff's severely limitedability to sit, stand, and walk, because “Dr. Lahtinen
did not provide any basis or findings to support this assessment” and because
inconsistent with the. .evidence in of record.Tr. 20. An ALJ need not accept a
physicians opinion that is “brief, conclusory and inadequately supported by
clinical findings.” Bray, 554 F.3dat 1228 (quotation and citation omitjedl'he
form completed by Dr. Lahtinen, consisting primarily of check boxes, did not
provide any basis for Dr. Lahtinen’s conclusioi$ie ALJ properly considered
the lack ofmedical recorgupportin assigning Dr. Lahtinen’s opinion little
weight.

Finally, the ALJ assigned the opinion little weight because it “appears to |
based on the [Plaintiff's] subjective complaints rather than objective findifAgs.”
20. An ALJ may reject a treating physigis opinion which is “based to a large
extent on a claimatd selfreports that have been properly discounted as
incredible.” Tommasetti v. Astry®33 F.3d 1035, 1043Dih Cir. 2008) (internal
and quotation and citation omittedis discussed above,gLJ provided clear
and convincing reasons not to credit Plaintiff's subjective complaints of the
severity of her symptoms. The ALJ did not err by assigning little weight to Dr.

Lahtinen’s opinion based upats reliance on Plaintiff subjective statenms.

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 15

“it IS




10

11

12

13

14

15

16

17

18

18

20

It is the ALJ’s duty to resolve conflicting mediaginion Thomas278
F.3d at 956.Here the ALJsd out a detailed and thorough examination of the

record and conflictingpinions stated her interpretation of teeidenceand made

specific findings.The ALJprovidel specific and legitimate reasons to assign little

weight to the functional assessment of Dr. Lahtinen in faveigoiificant weight
assigned to the conflictingpinions of Dr. Soto and the testifying medical expert.
Thus, there has been no showing of any error affecting the ALJ’'s RFC finding.
C. Step Three Analysis
Plaintiff contends that the ALJ erred by conahgithat Plaintiff did not
have an impairment or combination of impairments that met or medicpif}exl
a listed impairment Specifically, Plaintiff argues that the opinions of Dr. Lahtine
and the testifying medical expert, Dr. Anthony E. Francis, demonstrate that
Plaintiff “meets or equals listings 1.02(ajc] and 1.04(A).” ECF No. 18 at 5.
The burden was updihe claimanto demoistrate that an impairment or
combination of impairments ragsor equas a listing. Burch v. Barnhart400 F.3d
676, 679, 6839th Cir. 2005).“For a claimant to show that his impairment
matches a listing, it must meall of the specified medical criterigAn impairment
that manifests only some of those criteria, no matter how severely, does not
qualify.” Sullivan v. Zebley493 U.S. 521, 530 (199(@mphasis in original)

“For a claimant to qualify for benefits by showing that his unlisted impairment,

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 16
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combination of impairments, igquivalent to a listed impairment, he must presen
medical findings equal in severity &l the criteria for the one most similar listed
impairment” 1d. at 531 (emphasis in original).

Listing 1.02(A) requires the claimant to show major dysfunction of joints
due to any cause, but characterized by “gross anatomical deformity” and “chro
joint pain and stiffness with signs of limitationmbtion or other abnormal motion
of the affected joint(s), and findings on appropriate medically acceptable imagii
of joint space narrowing, bony destruction, or ankyloses of the affected joint(s)
20 C.F.R. § 404, Subpt. P, App. 1. It also requirgisoaving of “[ijnvolvement of
one major peripheral weiglearing joint (i.e., hip, knee, or ankle), resulting in
inability to ambulate effectively, as defined in 1.00B2b.” Id. Listing 1.04(A)
requiresthe claimant to show a disorder of the spine “resulting in compromise g
nerve root . . . or the spinal cord” with “[e]vidence of nerve root compression
characterized by newanatomic distribution of pain, limitation of motion of the
spine, motor loss (atrophy with associated muscle weakness demigakness)
accompanied by sensory or reflex loss and, if there is involvement of the lower
back, positive straigHeg raising test (sitting and supine) . . Id.

Plaintiff has not specifically articuladdhow shemeetsall thecriteriaof
either Isting. Instead, Plaintiff contends only that “[tjhe opinion of Dr. Lahtinen

demongates the inability of [Plaintiff] to ambulate effectivglyhat Dr. Francis

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 17
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relied upon this opinioat the hearingand thathe ALJ’s “analysis is only
supporedby the wrong interpretation of Dr. Francis’ testimony.” ECF No. 18 at
5. Plaintiff argues that the ALJ misinterpreted the testimony of Dr. Francis
becauséDr. Francis acknowledges that the opinion of Dr. Lahtinen supports a
finding o either 1.02(a) [sic] ot.04(9 [sic].” ECF No. 13 at 12.

At the hearingDr. Francis testified:

Now, this is kind of-this is a case where vdon't really, really have
any clear meat [phonetic] mean, what we would be looking at is
either 1.04(a) ot.02(a), which is dysfunction of a major weight
bearingjoint, either that or radiculopathy listing, we don't have
enough for that.The polycystic ovary disease is alwagst of

difficult to deal with because usually thgs&tients are overweight

and they, you know, tend to thavequite a bit of dysfunctionBut

now, whether that's naotysfunction to say they can't work or not, it's
always sorbf a, | mean, it's a judgment call as based on the facts of
the case.

There's not enough here to get to a musculoskéigtiag. We do
have this late submission opinion that sha't work or is
unemployable by the treating physician, the case is going to come
down to how much weightrier of fact places on that particular
opinion. If that opinion is held to be creddand ruling, then she's
goingto be probably equal to either a 1.04(a)ldi2(a) justmainly
based on the weight of that opinion that she eeork or, in the
alternative, would be at less theedentary, which is sort of the same
thing. Otherwisethere's not enough here to meet or equal a listing.

Tr. 43. In response to Plaintiff's counsel, Dr. Francis agplained

Well, you know, as | said, | mean, | don't think theaglg dispute that
she's got chronic pairl.mean, she's hathronic musculoskeletal

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 18
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pain, and then it just becomes safrfact driven issue of is there

enough information tondicate that she's either going to function at

less than aedentary RFC, which we do have one opinion about that,

you know, the late submission here or fairly recent submisshoml

then either that, or is there enough informatiojusbify equaling the

|.04(a) or the 1.02(a)And, youknow, it just really depends on the

case.lt's alwayshelpful to have an opinion from one of the tregtin

physicians or one of those, you know, examinersdiaahant is at

less than sedentaryhat helps justifyeither a 1.02(a) or a 1.04(a).

And | don't have anproblem with that.

Tr. 46.

In short, Dr. Francis testified that determining PlaintiREC would require
the ALJ to evaluate the specific facts of the cddewever,contrary to Plaintiff's
contentionDr. Francis did not adopt Dr. Lahtinen’s opinion dredemained of
the opinion thatherewasnat enough evidence in the recordrdicatk Plaintiff's
impairmentamet the listings Dr. Francis acknowledgdahe ALJ was free to reach
a contrary conclusiofif’ the ALJ found Dr. Lahtinen’s opinion credibl&eeTr.
43. Otherwise, Dr. Francis concluded, “there’s not enough here to meet or equ
listing.” Tr. 43

The Court has already discussed how the ALJ properly weighed Dr.
Lahtinen’s opinion and the ALJ’s conclusion that Dr. Lahtinen’s opinion should
only be assigned little weight. Because the ALJ concluded thaabtinen’s

testimonyas to the extent of Plaintiff's limitations was not credible, Plaintiff faile

to produce evidence demonsimgtthather impairments met or medically equaled
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either listing 1.02(A) or 1.04(A). As such, the ALJ did not emmekingher step
three finding.

Plaintiff alsoasserts that the ALJ failed to make “requisite sufficient
findings” at step threeECF No. 18 at 51t is unnecessary to require te_J],
as a matter of law, to state why a claimant failed to satisfy every different sectic
of the listing of impairments” when the ALJ'Svaluation of the evidence’ is an
adequate statement of the ‘foundations on which the ultimate factual conclusio
are based.”Gonzalez v. Sullivar®14 F.2d 1197, 1201 (9th Cir. 1990). In
determining Plaintiff's RFC, the ALJ provided a thorough evaluation of the
medical evidence and of the opinions of Dr. Lahtinen3otq and Dr.Francis
Any error to specifically discuss these findings at step three is harmless.

IT ISHEREBY ORDERED:
1. Plaintiff's Motion for Summary Judgment (ECF No.)i8 DENIED.
2. Defendant’s Motion for Summary Judgm¢BCF No.17)is
GRANTED.

The District Court Executive is hereby directed to file this Order, enter

Judgment foDefendantprovide copies to counsel, aBtl OSE thefile.

DATED March 16, 2015

THOMAS O. RICE
United States District Judge
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