Bonivert v.

(flarkston, City of et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RYAN J. BONIVERT,
NO: 2:14CV-0056TOR

Plaintiff,
ORDERRE: MOTIONS FOR
V. SUMMARY JUDGMENT

CITY OF CLARKSTON, et al.

Defendans.

BEFORE THE COURTare the following motions: Asotin County
Defendants’ Motion for Summary Judgm¢BCF No.61); Clarkston Defendants’
Motion & Memorandum of Authorities in Support of Motion for Summary
Judgmen{ECF No.71); andDefendantsDaubertMotion to Exclude Portions of
Expert Witness Winthrop Taylor's Report and Testim@ag¢F Nas. 77, 79).
Thesemattes wereheardwith oral argument on March 12015. Samual T.
Creason appeared on behalf of Plaintiff. Ann E. Trivett appeared on behalf of {

Asotin County DefendantChristopher J. Kerlegppeared on behalf die City
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of ClarkstonDefendants.The Court has reviewed the briefing and the record anc
files haein, heard from counsel, and is fully informed.
BACKGROUND

Plaintiff filed hisinitial Complaint in this action on Februa2, 2014,"
alleging that Defendasviolated42 U.S.C8 1983whenthey, inter alia, entered
and searabd Plaintiff’'s home without a warrangppliedexcessive force,
unjustifiably arrested Plaintiff without a warraafdsubjectedPlaintiff to
degrading treatment while in custodgCFNo. 1. Plaintiff has suedeveral
County ofAsotinand City of Clarkston officialg their individual capacitiegs
well as theirspouses|id. Plaintiff has also sued tl@ounty of Asotin and th€ity
of Clarkston Id.

In the instant motions, Defendants move for summary judgment on all
claims. ECF Nos. 61, 71. Defendants also jointly move to exclude portions of t
report and testimony of Plaintiff's expert witnebf, Winthrop Taylor. ECF
Nos. 77, 79.

I
I

I

! Plaintiff subsequently filed his First Amended Complaint on November 19, 20

and his Second Amended Complaint on December 22, 2014. ECF Nos. 49, 53.
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FACTS?

In the early hours of January 212, Sergeant Danny Combs and Gdfi
Paul Purcell responded td physical domesticdispatch tdPlaintiff Ryan
Bonivert’'s home in Clarkston, Washington. ECF Nos. 72 1 9; 94 § 18t;100%
3. Thedispatcher hatieen “advised the male was inside the house being restrai
by other males,” that “[iJt was physical at one poiatidthat the' female[wad
“outside in a car with a child,” which informatidhe dispatcherelayed to the
officers. ECF Nos. 1071; 107%3. Sergeant Combs and Officer Purcell were the
only two officers patrolling for the City of Clarkston (“City”) atelime. ECF No.
62 § 6. Although the two officers were in separate patrol vehicleasthe City’'s
policy for both patrol officers to respond to a domestic violence call. ECF No. 7
1 6. Officer Purcell arrived at Plaintiff's residence arourd® 2.m., with Sergeant
Combs arriving shortly thereaftetECFNos. 72 10; 94 |1 120; 107-1; 1073.
When the officers arrived, they encountered five people standing in front of the
house. ECF No. 53 § 3.6

The officers interviewethosepresent outside the residence. Sergeant
combs spoke with two males, Mr. Gray and Mr. Miller. ECF Nos. 72 1 12; 94
128. According tdsergeant Combshemales tolchim thatJessieAusman and

Plaintiff were in a relationship, had a child together, and had gotten into an

> The following are the undisputedaterialfacts unless otherwise noted.
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argument that evening. ECF Nos. 72 1935 at 8182;94 { 53. Ms. Ausman
hadtold Plaintiff that she was leaving with the balhichplan Plaintiff opposed.
ECF Na. 72 11 1314; 935 at 82. Plaintiff allegedly rushed at Plaintiff and was
tackled by one of the males before he could make contdctMs. Ausman ECF
Nos. 72 | 14, 95 at 82. Plaintiff remainednside the house.

Officer Purcell interviewed a group of three females: Ms. Ausman, her
sister, and her mother. ECF Nos. 72 1935 at 8182;94 { 29. According to
Officer Purcell, the females relayed a similar narratitd theonly difference
beingthat when Plaintifrushed at Ms. Ausmahe actually made contaahd
threw herto the ground.ECF Nos. 72  133-5 at 82; 94 § 32. Ms. Ausman
allegedlycomplaired of back pain from the incident, either to Officer Purcell,
Sergeant Combs, or botECF Nos. 72 17, 93-5 at 82;94 | 38.In her
deposition testimony, Ms. Ausman testified that although she probably did not
recount the night with the depth of detail providetl@tdeposition, she asserts
that she told the officers “exactly what had happened that nifg@F Ne. 9311
at 29; 95 1 34 Plaintiff does not dispute that these withesses made statements

regarding the encounter between Plaintiff and Ms. Ausman; rathgugséions
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what information was provided, in what detail it was provided, and théifdlia
of these statementsSee ECF No. 96.

The two officers then exchanged narratises decided to speak with
Plaintiff. ECF N®. 93-5 at 82; 94 { 57.Theofficers themapproached the front
door of Plaintiff's residence, knocked loudly, idemdithemselves as police, and
instructed Plaintiff to come to the door. ECFINB2 1 2093-5 at 82; 94 1 68,
70. When there was no response, Sergeant Combs proceeded to knock on otl
doors and windows of the residence, as well as look through thewsnalith the
assistance of his flashlighECF N@. 72 1 21935 at 82; 94 {71, 75. In his
deposition, Sergeant Combs testified that he was not certain that Plaintiff woulg
have been able to hear his initial knocking on the front dBQ@ No. 935 at 64.
Plaintiff testified that he heard loud banging on his front door but neither knew
who was at the door, nor could understaét he was saying. ECF No. 62 { 55.
When Sergeant Combs approached the side door on the north side afdhehso
heard it lock as he was approaching. ECF Nos. 62 1 56; 720%-832t 82; 94

76, 78 (noting that Sergeant Combs informed Officer Purcell of this action).

® Sergeant Combs had the impression that all the witnesses had been drinking
ECF No. 72 § 19. Ms. Ausman recalls telling the officers, in response to
guestioning whether alcohol had been a factor in the incident, that they had all

been drinking that night. ECF No.93 at 5.
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Sergeant Combs testified that, upon hearing the door lock, he formed the opini
that Raintiff did not want to speak with him. ECF No. 94 § 74.this point
Plaintiff understood that there were police officers outside and that they were
asking him to come outside. ECF No. 62 { BTaintiff did not communicate with
the officersatthis time.

The officers returned to question the witnesses. In response to questioni
whether Plaintiff was a danger to himséfs. Ausmarrecalls saying she did not
believe so anthformed Sergeant Combs that there were no weapons in the hor
which heinterpreted to mean there werefirearms. ECF Na 72 1 259311 at
18. Thefemales told Sergeant Combs that Plaintiff wakatile and upset, and Ms.
Ausman stated that Plaintiff wast actinglike himself ECF Nos. 72 { 25; 93 1
91-92; 9311 at32. In response to questioning about how Plaintiff would respon
to having his home broken into, Ms. Ausman warned Sergeant Gbatlilaintiff
has a problem with authority and recounted Plaintiff’'s behavior towards officers
during a recent DUI arresECF N@. 93-11 at 22; 94 1 93Ms. Ausmanwvas
visibly upsetwhen speaking to the officer&CF Nos. 9% at 57; 9311 at 33.

At this point, Sergeant Combs decided it was necessary to make contact
Plaintiff and assess his conditioBECF Na 72 127; seeECF No. 935 at 9394 (in
response to questioning regarding why he decidedt®r, Sergeant Combs stated

the following: ‘His state of mind, the volatility of the domestic, and is he going t(
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harm himself, is he harmed at that time, and safety risk to hirhisus. .qgirlfriend
.. ., and the child. In my judgment, yes | needed to talk to him, and | needed to
to him right away.”) Ms. Ausmanwho had been living in Plaintiff’'s home for
approximately two yeargjave Sergeant Combs permission to enter the house.
ECF Ncs. 62 § 15; 72 | 23; 73 at 3%s. Ausman does not recall whether she
gave permission to break a door or window to gain entry; however, Sergeant
Combs’ police report indicated such permission was given. ECF Nd&saB82;
93-11 at 2122.

The City officers requested assistance frdra Asotin County Sheriff's
Office (“County”).* ECF Nos. 1071; 107%3. Asotin County Deputies Gary
Snyder and Joseph Snyder receitregtadio request from the City to assist in the
response efforts at Plaintiff's hom&CF Nc. 629 1Q 94 at 108. Deputies Gary
and Joseph Snyder were the only two officers working peiardhe Countyat the
time. ECF No. 62] 5.They arrived on the sne ataround2:20 a.m.ECF Nos. 62
91 11; 94 9 111. The deputies spoke with Sergeant Combs, the highest ranking
officer at the sceneECF Nos. 6]Y 1718; 94 § 115 DeputyGary Snyder recalls

Sergeant Combs telling them that Plaintiff was locked inside the residence and

* Because the City of Clarkston is located within Asotin County, County officers
will respond to requests for assistance from the City when the incident is within

City of Clarkston. ECF No. 62 {¢2
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would not come out after a physical encounter with his wiH€F No. 62 19.

DeputyJoseph Snyder recalls Sergeant Combs requesting their assistance to make

entry. Id.  20°
The officers developed a plan of entry. ECFENa2 | 21; 94 § 1170fficer
Purcell remained at the front door of the residdtioeeast sidejvhile Sergeant

Combs and the County deputies went around to the smighof the residence.

ECF Nos.72 § 32; 94  117. Sergeant Combs again knocked on the side and back

doors, iekntified himself as the police, aadvised Plaintiff to open the door. ECF

Nos. 72 1 32; 94 1 135. Sergeant Corahd Deputy G. Snyder shined their

flashlights through the windows and saw Plaintiff retreat into his bedroom. ECF

Nos. 62 § 58; 94 1 140. Sergeant Combs approached the back door of the

residencdthewest side)with Deputy J. Snyder directly behind him and Deputy

G. Snyder standing farther back to maintain visibility of the front door. ECF No|.

®> The County deputies were aware that the City officers did not have a warrant
enter the home or arrest Plaintiff. ECF Nos. 62 § 26; 94 11143 They did not
obtain information regarding who owned the residence, who lived at the reside
whether there were outstanding arrests, or what basis the City officers had for
entering the home; rather, the County deputies deferred to the City officers,
specifically Sergeant Combs, the highest ranking City officer on the scene. EC

Nos. 62 | 4, 2485, 28; 95 1 1.
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62 1 44. The dicerswere each equipped with a firearm, Taser, and handdudiffs.
1945-47. Deputy G. Snyder also had pepper spray and a baton, Deputy J. Sny
alsohad a baton, and Sergeant Corals®had a folding knife.Id.

Sergeant Combs brolewnindow panein the back door with his flashlight
and reached through tlopeningto unlock the door. ECF N062  51; 72 | 11;

94 1 168. At this point, Plaintiff opened the door. ECE.N@ 51, 6364;72
35; 94 11 17471 (DeputyG. Snyder was less clear about who opened the.door]
The officers observed Plaintiff screaming, yelling profanities, standing with fistg
clenched and chest puffed, “acting aggressive and out of the control,” in an
“extreme rage,” yelling “extremely loud,” and acting “very confroiotal.” ECF
Nos. 62 1 65; 62 at 11; 633 at 310. Plaintiff admits that he opened the door in
“displeased fashion” and spoke in an “elevated” voice. EC$: 6B 64; 634; 94
1173.

Sergeant Combs states thatordered Plaintiff to stay back, calm down, ang
get on the ground. ECF No. 658 Deputy J. Snyder similarly ordered Plaintiff
to get on the ground and show his hanldis § 69. Plaintiff disputes he was given
these commandmnd maintains that there were flashlights pointed at hinghwhi
caused him to lower his hands to shield his eyes, and he was unable to unders
what the officers were sayingCF Na. 62 {1 7273;94  175.The officers

observed Plaintiff advancing towards Sergeant Combs. EGFoRJ] 66, 71;
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63-3 at 910; 647 16 Plaintiffadamantlydenies any advancemeéhECF Na. 62
1 66;63-4 at 8;72 1 36. Although the video footage from Sergeant Conhtaser is
not entirely clear, ishowsPlaintiff beyond the threshold of the door towards the
officers which $iowsthere wasn advancementSeeECF No. 104.

Allegedly inresponse to the perceived threat posed by Plaintiff, Sergeant
Combs deployed himser in dart mode at PlaintifECF Nos. 62  76; 63 at 8;
72 1 36; 94 1 188, 193. Deputy G. Snyder also shoases at Plaintiff, which
firing was ineffective. ECF No. 62 § 7&he officers did not warn Plaintithat
they were going to depldyeir tasersECF No. 94 § 195; however the officers
contend they were shouting commands at Plaintiff, commands Wwhaattiff
failed toobey, ECF No. 62 § 70Plaintiff swore at the officers, brushed off severg
of the probes, andttemptedo close the doorECF Nos. 62  76; 723b; 94 11

192-196. Plaintiff admits that onlypne dart from Sergeant Combsséa

® Sergeant Combgolice report suggests that he deployed his Taser in response
Plaintiff's “refus[al] to lisento anything [the officers] had to say,” and conéhu
yelling. ECF No. 935 at 83. The report makes no mention of Plaintiff advancin
toward Sergeant Combs, or Sergeant Combs fearing an imminent attack.
Deputy G. Snyder’s report, however, notes that Plaintiff “was screaming and
cursing and began to come towards Sgt. Combs as if he wanted to fight him.”

No. 642 at 2
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application hit him, and he does not recall feeling any electrical current or charf

as aresult ECF N®. 62 § 80634 at 9 72 § 85 Before Plaintiff could

completelyclose the door on the officers, Sergeant Combs shoved the door ope

with enough force to throw Plaintiff to the other side ofrtheroom.” ECF Ncs.
62 1 82; 94 1 196.

Once inside the house, the County deputies observed Plaintiff swinging
fists andattacking Sergeant Combs. ECFING2 1 91; 72 | 38, 93; 94 1 198
200. Plaintiff disputes that he “rushed” at Sergeant Combs and swung “both hi
arms;” however, he does not rebut the assertion that the County deputies obse
him attacking Sergeant Carm SeeECF Ne. 94 at 19895;96. Deputy J. Snyder
tackled Plaintiff, and while Plaintiff was on the ground, Sergeant Combs drive
stunned Plaintiff multiple times ihis upper right shoulder. ECF Nd62 § 84; 72
19 3839; 94 T 202 Eventually all tmee officers were holding Plaintiff to the
ground. ECF No. 62 11 997. Plaintiff continued to resist, even after Deputy J.
Snyder handcuffed him. ECF Bl&2 § 9899; 72  39; 94 212-213. Plaintiff
concedes that he continued to struggleughout e altercatiorand can be heard
in the taser videe-in response to an officer’s repeated commands to “give [the

officer his] hands” and “hold stil~asserting “no,” “why,” and “why are you in

" The parties and witnesses variously label this small room inside the back doo

the back porch or mudroom.
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my house?” ECF N@®. 634 at 9 105. Sergeant Combs deployedthser in drive
stun mode once more after Plaintiff was handcuffedcamtinued to resist. ECF
No. 72 § 39. Sergeant Comltéser report shws his taser was activated in drive
stun mode four times withiapproximatelyone minuté®. ECF No. 94 { 21:1see
ECF N0.93-1 at 38. Plaintiff was then placed under arrest for assault on an
officer, resisting arrest, and domestic violeassaulin the fourth degree. ECF
No. 72 | 43.

After his arrest, Plaintiff was transported to the Asotin County Jail. The
Asotin County Jail has a total of 52 beds, with the bunks in each cell either made
of concrete or steel. ECF No. 62 1{411456. The floors of each cell are similarly
made of concreteld.  116. According to County DepuBhawnRudy, the jall
often runs at capacitgndthere is not always adequate bunk space for each
detainee.ld. 1 117. Upon booking, each detainee receives several bedding items,

includingasheet, blanket, and mattress, and personal hygiene itdnfs118.

® As a result of these Taser applications Plaintiff claims the following physidal an
emotional injuris: (1) a lasting freckle where tdarthit him from Sergeant
Combs first Taser applidan; (2) weeklong soreness in his shoulderd a “burn

of sorts” following the incident; (3) lonfasting emotional harm, including distrust
of law enforcement, nightmares, flashbacks, elevated stress, and unhappiness,

ECF No. 62 17 116a111; 634 at12-13.
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Male detainees do not receive toilet paper upon booking, the rationalization be
many detainees do not remain long enough to need any toilet paper and exces
toilet paper can be fashioned into a weapon or used to clog the plumbing in ce
Id. § 120. That being said, a detainee can request toilet paper fromat§fil22.
Toilet paper is kept on the medical cart which circulates the facility at least fo
times a day.ld. { 123. Staff can also access tojlaper at the end of each tadr
cells upon requestd. 1 124. Finally, detainees can request toilet paper by
submittinga “kite” or electronic message to staff through the kiosk available in t
common aredd. 1 126.

Plaintiff arrived at the Asotin County Jail at approximalg6a.m. on the
morning of January 8, 2012d. 1 129. Upon booking, Plaintiff received a cup,
toothbrush, toothpaste, a sheet, a blanket, and a mattress withia pilidtw.
ECF Na. 62 1 131635 at 1 Plaintiff was then assigned to a cell whidd a
bunk bed and two other detainees already assignedEC€K.No. 62 1 136.
Plaintiff was instructed to sleep on the flo®CF Nc. 62 1 140; 94 | 226.
During the time that Plaintiff was in custody, all of the other general population
cells hadat some point in time, three detainees per cell. ECF No. 62; %444
ECF No.63-2.

The following morningPlaintiff had the urge to defecate. ECFNG2

146, 148; 94  227. Plaintiff requested toilet paper from a jail employee, who
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respondedo the effect thaPlaintiff would “get somet some point. ECF Ncs.

62 1 150; 635 at 5. Plaintiff went to indoor recreation at approximately 7:39 a.m
but did not request toilet paper at this timer did Plaintiff request toilet paper
during lunch ECFNos. 62 § 152635 at 5 Plaintiff asserts thatre ofhis cell
mates requested toilet paper on three separate occasions aftéolnacvail.

ECF Na. 62 1 155; 638 at 5. Plaintiff received a roll of toilet paper at

approximately 6:43 p.mECF No. 62 § 158. Plaintiff had only one bowel moment

while in custody and this was after he received toilet papéry 160 Plaintiff
was releasefiom custodyat approximately 4:11 p.m. on Januaryl@. § 172.
DISCUSSION
l. Motions for Summary Judgment
Summary judgment may be granted to a moving party who demonstrateg
“that there is no genuine dispute as to any material fact and the movant is entit
to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party bear

initial burden of demonstrating the absence of any genuine issues of material f

Celotex Corp. v. Catretd 77 U.S. 317, 323 (1986). The burden then shifts to the

nortrmoving party to identify specific facts showing there is a genuine issue of

° As a result of this delayed receipt, Plaintiff complains that he experienced
clenching, gutramps, and discomfort; however, he never reported any discomf

to jail staff. ECF No. 62 1161, 163.

ORDER RE: MOTIONS FOR SUMMARY JUDGMEN+ 14

ed

5 the

ACT.

14

ort




material fact SeeAnderson v. Liberty Lobby, Inet77 U.S. 242, 256 (1986).

“The mere existence of a scintilla of evidence in support of the plaintiff's positig
will be insufficient; there must be evidence on which[ther-of-fact] could
reasonably find for the plaintiff.’ld. at 252.

For purposes of summary judgment, a fact is “material” if it might affect tk
outcome of the suit under the governing ldd. at 248. A dispute concerning any
such fact is “genuine” only where the evidence is suchthieafrierof-factcould
find in favor of the normoving party.ld. “[A] party opposing a properly
supporéd motion for summary judgment may not rest upon the mere allegation
denials of his pleading, but must set forth specific facts showing that there is a
genuinessue for trial.” Id.(internal quotation marks omittedyee also First Nat'l
Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 2889 (1968) (holding that a party
is only entitled to proceed to trial if it presents sufficient, probative evidence
supportng the claimed factual dispute, rather than resting on mere allegations).
Moreover, “[c]onclusory, speculative testimony in affidavits and moving papers
insufficient to raise genuine issues of fact and defeat summary judgment.
Soremekun v. Thtif Payess, Inc, 509 F.3d 978, 984 (9th Cir. 2007). In ruling
upon a summary judgment motion, a court must construe the facts, as well as 4
rational inferences therefrom, in the light most favorable to thenmmnng party

Scott v. Harris 550 U.S. 372, 37@007), and only evidence which would be
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admissible at trial may be consider@dr v. Bank of Am.NT & SA 285 F.3d 764
773(9th Cir. 2002).

A. Section 1983 Claims

Plaintiff alleges several causes of action under 42 U.S.C. § 1983:
unreasonablearrantlessearchand entry excessive forceynlawful warrantless
arrestpretrial detention that amounts to punishment, and conspifacpuse of
action pursuant teection1983 may be maintained “against any person acting
undercolor of law who deprives another ‘of any rights, privileges, or immunities
secured by the Constitution and laws’ of the United StatésCal. Gas Cov.
City of Santa Anag336 F.3d 885, 88{®th Cir. 2003) quoting42 U.S.C. § 1983).
The rights guaranteed Isgction1983 are “liberally and beneficently construed.”
Dennis v. Higgins48B U.S. 439, 443 (1991) (quotimdgonell v. N.Y. City Dep’t of
Sc. Servs, 436 U.S. 658, 684 (1978)).

Here, there is no dispute that the officers acted under the color of law; tht
the only auestion is whether they violated Plaintiff's constitutional rights.

B. Unreasonable Search

The Fourth Amendment protects “[t]he right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searches ang

seizures.” U.S. Const. amend. IV. In light of this fundamental right, “searches
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seizures inside adme without a warrant are presumptively unreasonatayton
v. New York445 U.S. 573, 586 (1980).

1. Warrantless Entry tthe Curtilage oPlaintiff's Property

Plaintiff first claims that his constitutional rights were violated when the
officers entered the curtilage of his home without a warrértie presumptive
protection accorded people at home extends to outdoor areas traditionally kno
as ‘curtilage—area that, like the inside of a house, ‘harbor the intimate activity
associated with the sanctity of a person’s home and the privacies of Ueitéd
States v. Struckma603 F.3d 731, 738 (9th Cir. 2010) (quotldgited States v.
Dunn 480 U.S. 294, 30QL987));see also Florida v. Jardined33 S.Ct. 1409,
1414 (2013) (“We therefore regard the area immediately surrounding and
associated with the homewnhat our cases call the curtilag@s part of the home
itself for Fourth Amendment purpasé(internal quotation marks and citation

omitted));Oliver v. United State166 U.S. 170, 180 (1984) (“[A]n individual

reasonably may expect than an area immediately adjacent to a home will remai

private.”).

Nonethelesshe Ninth Circuit has repeatedly held tHaiv enforcement
officers may encroach upon the curtilage of a home for the purpose of asking
guestions of the occupantsUnited States v. Pereldey 680 F.3d 1179, 1187 (9th

Cir. 2012) (quotindJnited States v. Hammge#36 F.3d 1054, 1059 (9th Cir.
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2001)) The secalled “knock and talk” doctrine permits officers to approach a
home to contact the inhabitamgen though such entry may impose upon the
protected curtilagefane’s home.ld. “The constitutionality of such entries into
the curtilage hinges on whether the officer’s actions are consistent with an atte
to initiate consensual contact with the occupants of the holdedt 1188

An officer may approach armgntry accessible to the public:

The law does not require an officer to determine which door most

closely appoximates the Platonic form of “main entraneeid then,

after successfully completing this metaphysical inquiry, approach only

that door. An officer initiating a “knock and talk'visit may approach

any part of the building where uninvited visitors could be expected.
Id. (internal quotation marks and citation omittetf)deed, the Ninth Circuit,
relying upon extraircuit case law, noted that an officer proceeding to an
alternative entry after receiving no respoaséhe initialdooris not“so
incompatible with the scope of [the officer’s] original purpose” in attempting
contact. Hammett 236 F.3d at 106@verruled on other grounds by PerBay
680 F.3d 1179 After all, “[tlhe scope of a licenseexpress or implied-is limited
not only to a particular area but also to a specific purpo¥mdines 133 S.Ctat
1416 That being said‘once an attempt to initiate a consensual encounterthigth

occupants of a home fajthe officers should end the knock and talk and change

their strategy by retreating cautiously, seeking a search warrant, or conducting
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further surveillance.”’PereaRey,680 F.3d at 1188 (internal quotation marks and
citation omitted).

Here,there is @ genuine dispute th#te City officersdid notviolate
Plaintiff's Fourth Amendment rights whehey, after first spaking with the

witnessesencroached upon the curtilage of Plaintiff's home in an effort to contg

ct

Plaintiff. Although Plaintiff asserts that Sergeant Combs went beyond the scope of

the “knock and talk” exception when he proceeded to knock on several doors g
windows—as well as look through the windows with the assistance of a
flashlight—after Plaintiff made no response to the initial attempt at the front dog
Sergeant Combs’ purpose remained the same throughout: he was attempting t
contact Plaintiff. Thus, the scope of the officers’ license to encroach upon the
curtilage of Plaintiff's home was limited to the specific purpose of nga&ontact
with Plaintiff. See Jardines33 S.Ct. at 14164ammett 236 F.3d at 1060.
Accordingly,because the undisputed facts show that the officers did not exceeq
this scope, this Court finds summary judgment in favor of Defendants
appropriate otthis claim.

2. Warrantles€ntry to Plaintiff's Home

Plaintiff next contends that the officers violated his constitutional rights
when they encroached upon his curtilage a second time and ultimately entered

home without a warrant. The “physical entry of the home is the chief evil again
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which the wording of the Fourth Amendment is directeddyton v. New York
445 U.S. 573, 584 (1980) (quotikinited States v. U.S. Dist. Court for E. Dist. of
Mich., 407 U.S. 297, 313 (1972)Although the Fourth Amemdent presumes as
unreasonable the warrantless entry of a person’s home, “[t]his presumptive Fo
Amendment protection ‘is not irrebuttable. Struckman603 F.3d at 738 (quoting
Hopkinsv. Bonvicing 573 F.3d 752, 763 (9th Cir. 2009)

The officers’ actions are entitled to a qualified immunity analy®salified

immunity shields government actors from civil damages unless their conduct

violates “clearly established statutory or constitutional rights of which a redsonab

person would have knownPearson v. Callaharb55 U.S. 223, 231 (2009).

“Qualified immunity balances two important interesthe need to hold public

rth

officials accountable when they exercise power irresponsibly and the need to shield

officials from harassment, disiction, and liability when they perform their duties
reasonably.”ld.
In evaluating a state actor’s assertion of qualified immunity, a court must

determine (1) whether the facts, viewed in the light most favorable to the plaint

show that the defendant’s conduct violated a constitutional right; and (2) whether

the right was clearly established at the time of the alleged violation such that a
reasonable person in the defendant’s position would have understood that his

actions violated that rightSauder v. Katz 533 U.S. 194, 201 (200Xyerruled in
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part by Pearson555 U.S. 223.To determine whether a right is “clearly
established,” courtsonsider the following:

[The contours of the righthust be sufficiently clear that a reasonable

official would understand that what he is doing violates that right.

This is not to say that an official action is protected by qualified

iImmunity unless the very action in question has previously been held

unlawful; but it is to say that in the light of pegistinglaw the

unlawfulness must be apparent.

Hope v. Pelzers536 U.S. 730, 739 (2002) (internal citations omitted). A court
may, within its discretion, decide which of the two prongs should be addressed
in light of the particular circumstances of theeaPearson 555 U.S. at 236. If
the answer to either inquiry is “no,” then the defendant is entitled to qualified
immunity and may not be held personally liable for his or her condzietnn v.
Wash. Cnty.673 F.3d 864, 870 (9th Cir. 2011).

When determining whether there are any genuine issues of material fact
the summary judgment stage in the context of qualified immunity, “determinatiq
that turn on questions of law, such as whether the officers had probable cause
reasonable suspicion to support their actions, are appropriately decided by the
court.” Hopkins 573 F.3dat 763 (citingAct Up!/Portland v. Bagleyo88 F.2d
868, 873 (9th Cir. 1993)):However, a trial court should not grant summary

judgment when there is a genuine dispute as to the ‘facts and circumstances W

an officer’s knowledge’ or ‘what the officer and claimant did or failed to dtul’”
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a. Consent

First, this Court considerghether the officers had valid consent to enter
Plaintiff's home without a warrant, thus justifying their warrantless entry to
Plaintiff's home “To the Fourth Amendment rule ordinarily prohibiting the
warrantless entry of a person’s house as unreasopabse one jealously and
carefully drawn exception recognizes the validity searchwith the voluntary
consent of an individual possessing authorit@&orgia v. Randolphb47 U.S.
103, 109 (2006) (internal quotation marks and citations omitfElag. consenting
person may merely be a fellow occupant “whom the police reasonably, but

erroneously, believe to possess shared authority as an occulgant’Randolph

the Court announced its limited holding that, in the context of warrantless sear¢

“a physically present coccupant’s stated refusal to permit entry prevails,
rendering the warrantless search unreasonable and invalid as tolthi@it”106
see alsad. at 120 (“We therefore hold that a warrantless search of a shared
dwelling for evidence over the express refusal of consent by a physically prese
resident cannot be justified as unreasonable as to him on the basis of consent
to the police by another resident.”Jhis holding represents a “narrow exception”
to therule that “police officers may search jointly occupied premises if one of th

occupants consentsFernandez v. Californigl34 S.Ct. 1126, 1129 (2014).
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The issue herss what constiites “express” or “stated” refus@ar purposes
of invalidating the consent of a-ozcupant. IrUnited States v. Mooyé¢he Ninth
Circuit declined to extenBandolph’sruling to “implicit refusals.” 770 F.3@09,
813 (9th Cir. 2014). IIMoore, the defendant, after consent to enter was provide
to officers by a cdenant, merely barricaded himself in his residence: “he did no{
respond to the police officers’ ‘knock and talk’ at 2:00 p.m.; he did not answer [
flancée’s] phone calls; and he did not open the door for his [fiancée] when she|
accompanied by police officers, knocked on the door at approximately 8:45 p.n
Id. Focusingon this conduct, #aNinth Circuit held that the defendant never
expressly refusethe search but merely “acquéesl in letting his fiancée deal with
the police.”ld.

In so holding, th\inth Circuit distinguished a similar Eighth Circuit case
finding the oppositeln United States v. Williamsfter obtaining consent from a
co-occupant, officers went to a hotel room and knocke2il F.3d 902, 905 (8th
Cir. 2008). When there was no response, the officers proceeded to open the d¢
with the hotel manager’s keyd. After a brief exchange between the occupant
and the officers, the door was immediately slammedaiddeadbolted by the
occupant.ld. The Eighth Circuit found this conduct sufficient to invalidate the cg
occupant’ssonsent.ld. In distinguishing the facts iWilliamsfrom the facts in

Moore, the Ninth Circuit reasoned that unlike the defendak¥ilhams, the
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defendant irMoore neither communicated with the police officers nor engaged ir
any affirmative conduct to physically prevent the police officers from entering
rather, he simply remained in the houséoore, 770 F.3d at 814. Such
“[aJcquiescence is insufficient to overcome the narrow exceptidtaimdolph” Id.
This Court finds a genuine issue remains as to whé&lantiff's actions
weresufficient to invalidatévls. Ausman’sonsent to enter. On the one hand,
Plaintiff did not, in words, communicate his “express” or “stated” objection to th
officers’ entry once he was aware that there were officers outside and that they
the intent to enter. Like the defendanMoore, Plaintiff remained barricaded
within the house, thuascquiescing to the consent the officers obtained from Ms.
Ausman—consent that was given after Plaintiff had locked all the doors to the
houseand remained neresponsive inside FurthermorePlaintiff testified thahe
did notevenknow that it waghe police knocking on his doorsntil after he locked
the side doar ECF No. 634 at 5(“Q: After a bit, | got up and | could see someon
coming to the side door, and | realized tlithtwas unlocked.So | locked it. And
that's when | realized it was thelp®.”). On the other handPlaintiff, like the
defendant inWilliams, locked the side door when Sergeant Combs approached,
which arguably conveyed the message that he objected to his entry, along with
others outside, whether or not he knew at that moment they were law enforcen

officials. Sergeant Combs heard the door lock as he approached and understg
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this conduct to mean that Plaintifiddhot wish to speak with him. Although
Plaintiff's conduct could be construed as a mere implicit refudhktoffices’
entry, thus fallingshort of the “express” or “stated” refusal necessarily requuyed
Randolph’sholding, such affirmative conduct could iewed assufficient to
invalidate Ms. Ausman’s subsequent consent.

Even if Plaintiff's conductvas sufficient to invalidate Ms. Ausman’s
consentthe officers are entitled to qualified immunitin regards to the consent
exceptionat the time of the incident in 2012, the Supreme Court’s opinion in
Georgia v. Randolphadestablished the generalgposition that a warrantless
entry or search of a shared dwelling “over the express refusal of consent by a
physically present resident” violates the Fourth Amendmé&dt7 U.S. at 120.
However, the contours of the righhamely, what conduct would and would not
constitute “expressor “stated” refusal-were not clearly established Randolph
See Saucief33 U.S. at 20D2. As evidenced by the arguable disjointedness
between the Eighth Circuit’s opinion Williamsand the Ninth Circuit’s opinion in
Moore which both postdatedRandolphthe meaning of “expre%sor “stated”was
not precisely defined. Furthermore, the CouRandolphin an effort to grapple
with theholding’s effect on the unique circumstance of officers responding to
domestic violene and being refused admittariethe objecting aggressor,

highlighted that its holding is limitet “merely evidentiary searches” and would
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not “compomise [law enforcement’s] capagito protect a fearful occupann a
domestic violence case:
[T]his case has no bearing on the capacity of the police to protec
domestic victims. The disseatargument rests on the failure to
distinguish two different issues: when the police may enter without
committing a trespass, and when the police may enter to search for
evidence. No question has been raised, or reasonably could be, about
the authority of the police to enter a dwelling to protect a resident
from domestic violence; so long as they have good reason to believe
such a threat exists, it would be silly to suggest that the police would
commit a tort by entering, say, to give a complaining tenant the
opportunity to collect belongings and get out safely, or to determine
whether violence (or threat of violence) has just occurred or is about
to (or soon will)occur, however much a spouse or othetes@mnt
objected.
Randolph547 U.Sat118 Although the Court’s reasoninm dicta, applies to the
situation where there is a risk of harm to theocoupant who remainsprotected
inside the house, its explaton is not a model of clarignd thus did little to help
establish thécontours of the righit
Here, this Court finds Plaintiff's right was not so clearly established that g
reasonable officer, in the shoes of the County and City officers, wouldkhaw
his conduct was unlawful. Rather, when the officers entered Plaintiff's house, t
Supreme Court’s opinion iRandolphestablisheanly the general proposition that
law enforcement couldearchPlaintiff's home with the consent of a-ococupant

unless Plaintiff, physically presemhade an “express” or “stated” objection

However, the contours of this rightspecifically, what constitutes “expréss
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“stated”refusaland whetheRandolph’dimited holdingregarding searchegpplies
in the specific context of this case where officers were attempting to contact
Plaintiff—were not. Plaintiff did not come to the door and windéavs
communicate with the officers; rather, $ecretedchimself within the house. The
only conduct orPlaintiff's pat that may come anywhere close to satisfying
Randolpls standardvaslocking thesidedoor as Sergeant Combs approached.
However, after Ms. Ausman gave consent to enter, Plaintiff simply remiairieel
house, unwilling to communicaté\n officer reasonbly could have assumed this
conductdid not constitutenexpressr stated refusal and wassufficient to
invalidate Ms. Ausman’s consentooking at the undisputed facesreasonable
officer, under these circumstances, woutdhaveknownhe lackecdconsento
enter Plaintiff's home without a warraniccordingly,the officers are entitled to
qualified immunity and summary judgment on this claim is appropriate.
b. Emergency Doctrine

Second, this Court considers whether the emergency doctrine also provig
justification to the officers’ warrantless entryl’his exception is “narrow” and its
boundaries “rigorously guarded” in order “to prevent any expansion that would
unduly interfere with the sanctity of the homedopkins, 573 F.3dat 763 “The
‘emergency’exception stems from the police officers’ ‘community caretaking

function’ and allows themdrespond to emergency situatiotisatthreaten life or
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limb.” 1d. To determine whider the emergency exception applies, courts look t(
the totality of the circumstances to determine whether officers haabjantively
reasonable basi®r concluding that there [was] an immediate need to protect
others or themselves from harmd. at 764 (quotingUnited States v. SnipB15
F.3d 947, 951 (9th Cir. 2008)). Specific to the situation where officers are
responding to a domestic violence call, the Ninth Circuit has repeatedly
highlighted “the unique context of a domestic abuse call, in which violence may
lurking and explode with little warning.Id. at 766 (internal quotation marks and
citation omitted). For instance, United States Wartinez the Ninth Circuit
upheldtheofficers’ warrantless entrip speak to the screaming and potentially
injured male resident where the officers were responding to a domestic violenc
call and found a woman crying on the front lawn in front of the house. 406 F.3q
1160, 116264 (9th Cir. 2005).

Relevant to thgualified immunity analysis, th®upreme Court’s opinion in
Brigham City v. Stuartlearly established that at the time of entrppéce officer
must have “objectively reasonablgfounds to blieve there is an emergency at

hand obviating the need for a warrant. 547 U.S. 398, 403 (2086)action is

‘reasonable’ under the Fourth Amendment, regardless of the individual officer’s

state of mind, ‘as long as the circumstances, viemgekctively justify the

action.” Id. at 404 (quotingscott v. United State436 U.S. 128, 138 (19788¢ee
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also Hopkins573 F.3d at 7684 (“[L]Jaw enforcement must have ajectively
reasonable basifor concluding that there is an immediate need to protect others
themselves from serious harm.” (quotiBgipe 515 F.3d at 951))Thus, br
purposes of determining qualified immunity, the court then asks “whether [at th
time of the events in questionjr@aasonable officer’ would have knowimat he
lacked ‘reasonable grounds to believe that there was an emergency at hand.”
Hopking 573 F.3d at 771 (quotirfgaucier v. Katz533 U.S. at 202)5tanton v.
Sims 134 S.Ct. 3, 7 (2013) (officer “may have been mistaken in believing his
actions were justiéd, but he was not plainly incompetent”) (internal quotation ar
citation omitted).

Whether or not the officers violated Plaintiff's Fourth Amendment rights b
entering his home without a warrant in excess of the emergency excépuilong
at the undisputed facts, the officers are entitled to qualified immudiye, this
Court finds, in light of the undisputed factg reasonable officer in the shoes of
the County and City officers would have known his conduct was unlawitst,
when the City officers arrived at Plaintiff's residence, they knew they were
responding to a report of physical domestic violence, a potentially volatile
environment. When they arrived, they saw several people standing outside,
including Ms. Ausman, wihnwasvisibly upset and emotional. Second, although

the precise information relayed to the officers is in dispute, Plaintiff cannot
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genuinely dispute that both the female and male narratives relayed that there h
been an argument between Ms. Ausman and Plaintiff in which Ms. Ausman ha
threatened to leave with their child and Plaintiff had either attempted to throw N
Ausman to the ground before being tackled or actually threw Ms. Ausman to th
ground. Third, although Ms. Ausman told the officerat Plaintiff did not have a
firearm and that she did not believeposed a danger to himself, she dtsd the
officers that Plaintiff was highly volatile and acting unlike himself. Fourth, the
officers knew, either because of what Ms. Ausman told them or based on their
observations, that the group had been drinking and that alcohol was a factor.

Finally, the officers, in their experience, understood that obtaining a warrant at

a.m. would take some time and, during any delay, the only officers on patrol for

both the City and County would be at Plaintiff’'s home.

Based on the totality of thencontroverte@ircumstances,oreasonable
officer would haveknownhe lackedenoughobjectivelyreasonable grounds to
enter Plaintiff's homavithout a warrant Accordingly, the officers are entitled to
gualified immunity and summary judgment on this claim is appropriate.

3. Municipal Liability

Plaintiff also directs his warrantless entry claim agttime City of Clarkston
and Asotin County. The Supreme Court has held that local governments are

“persons” who may be subject to suits und@é®83. Monell v. Dep’t of Soc.
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Servs, 436 U.S. 658, 690 (1978). However, a municipality may only be held liable
for constitutional violations resulting from actions undertaken pursuant to an
“official municipal policy.” 1d. at 691. As the Supreme Court articulated in
Monell, the purpose of the “official municipal policy” requirement is to prevent
municipalities from being held vicariously liable for unconstitutional acts af the
employees under the doctrine of respondeat supddqgrsee alsdd. of Cnty.
Comm’rs v. Brown520 U.S. 397, 403 (199 ®embaur v. City of Cincinnat75
U.S. 469, 47879 (1986). Thus, the “official municipal policy” requirement
“distinguish[es]acts of themunicipalityfrom acts ofemployeesf the

municipality, and thereby make][s] clear that municipal liability is limited to action
for which the municipality is actually responsiblé?embauy 475 U.S. 469, 479

80 (1986) (emphasis in original) (footnote omitted).

The Ninth Circuit recognizes four categories of “official municipal policy”
sufficient to establish municipal liability undktonell: (1) action pursuant to an
express policy or longstanding practice or custom; (2) action by a final
policymaker acting in his or her official policymaking capacity; (3) ratification of
an employee’s action by a final policymaker; and (4) failure to adequately train
employees with deliberate indifferenttethe consequence€hristie v. lopal76
F.3d 1231, 12380 (9th Cir. 1999). A plaintiff must also establish the requisite

causal link between this “policy” and the alleged constitutional deprivaSes.
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Harper v. City of L.A.533 F.3d 1010, 1026 (9th Cir. 2008). The Supreme Court
articulated the causation requirement as follows:

[I]t is not enough for a § 1983 plaintiff merely to identify conduct

properly attributable to the municipality. The plaintiff must also

demonstrate that, through its delibte conduct, the municipality was

the “moving force” behind the injury alleged. That is, a plaintiff must

show that the municipal action was taken with the requisite degree of

culpability and must demonstrate a direct casual link between the

municipal &tion and the deprivation of federal rights.
Bd. of Cnty. Comm’ts520 U.S. at 404. “Where a plaintiff claims that the
municipality has not directly inflicted an injury, but nonetheless has caused an
employee to do so, rigorous standards of culpability and causation must be apj
to ensure that the municipality is not held liable solely for the actions of its
employees.”ld. at 405.

a. City of Clarkston

Even assuming the City officers violated Plaintiff's Fourth Amendment
rights when they entered his hom#hout a warrant, this Court finds that Plaintiff
has failed to present sufficient evidence to establish municipal liability and
overcome summary judgment as to his warrantless entry claim against the City
Clarkston. Plaintiff's briefing asserts municipal liability under the theory of
ratification only.

The City cannot be held liable under the theory of ratificatitoel

Hastings, the Chief of Police for the City of Clarkston, reviewed the officer
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reports, per routine, and spoke with Sergeant Combs following the inciEERt.
No. 9310 at7-9. In response to questioning at his deposition, Chief Hastings
testified that he approved of the officers’ actioi.at 10. Beyond this statement,
Plaintiff asserts no allegations, nor provides any exdethat Ms. Hastings
ratified the City officers’ actions following the incidenthe evidence presented
merely shows that Chief Hastings had limited knowledge of the incident based
Sergeant Combs’ report and statements made to him by Sergeant GGaabs.
Christie, 176 F.3d at 12380 (knowledge of an unconstitutional act is not enough
to constitute ratification, rather “a plaintiff must prove that the policymaker
approved of the subordinate’s act”). Similarly, the mere fact that Sergeant Con
was not disciplined for his warrantless entry is insufficidtdugen v. Brosseau
339 F.3d 857, 875 (9th Cir. 2003) (holding that a “single failure to discipline” da
not provide a basis to impose the ratification doctrire)d on other grounds by
Brosseau vHaugen 543 U.S. 194 (2004).

Even if Plaintiff were able to demonstrate the conduct of the City officers
was pursuant tapolicy of the City, he has failed to demonstrate thatitg was
the “moving force” or otherwise provide evidence of a causal link between the
City’s action and the deprivation of his rights. Rather, Plaintiff alleges that it wa
the individual actions of the officevgho made a warrantless entry to his home

See Bd. of Cnty. Comm,rs20 U.S. at 4007 (“That a plaintiff has suffered a
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deprivation of federal rights at the hands of a municipal employee will not alone

permit an inference of municipal culpability and causation; the plaintiff will simp
have shown that the employee acted culpably.”).

Accordingly, even if the officers had violated Plaintiff’'s constitutional right
when they entered his home without a warrdr@Court finds no reasonable jury
could find theallegedconstitutional violation was undertaken pursuant tdici
municipal policy.” Therefore, Plaintiff's warrantless enttgim, as applied tthe
City of Clarkston is dismissed.

b. Asotin County

Even assuming the County officers violated Plaintiff's Fourth Amendment

rights when they entered his home without a warrant, this Court finds that Plain
has failed to present sufficient evidence to establish municipal liability and
overcome summary judgment as to his warrantless entry claim against Asotin
County. Plaintiff's briefing asserts municipal liability under the theory of
ratification and failure to adequately train.

First, the County cannot be held liableder the theory of ratificatioGrove
Kenneth Bancroft served as Sheriff for Asotin County from January 2007 to
August 2014. In response to quesingnathis deposition, Sheriff Bancroft
testified that, based on his lirad knowledge of what transpired January 8

2012 heapprovel of the deputiesdecisions.ECF No. 939 at 45. Although
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Sheriff Bancroft read Deputy Snyder’s report, he did not conduct an investigatig
or direct anyone else to conduct an investigation of the incident, had no person
knowledge of what happeneahddid not discusgheincident withthedeputies.
Just as this approval was insufficient to hold the Citylafkston liable, lhese
statements approving of the deputieshduct—statements made in response to
guestioning after this litigation commeneedo not amount to ratification.
Second, the County is not liable under a theory of failure to tin.
municipalty’s culpability for a deprivation of rights is at its most tenuous where
claim turns on a failure to train.Connick v. Thompsoi31 S.Ct. 1350, 1359
(2011). A court may find a failure to train when “the need for more or different
training isso obwusand the inadequadp likelyto result in the violation of
constitutional rights, that the policymakers of the city can reasonably be said to
have been deliberately indifferent to the nee@ity of Canton, Ohio v. Harris

489 U.S. 378, 390 (198%mphasis added). This deliberate indifference standar

requires the plaintiff show the municipality was “on actual or constructive notice

that its omission would likely result in a constitutional violatiofisao v. Desert
Palace, Inc, 698 F.3d 1128, 1145 (9th Cir. 2012) (quotigpson v. Cnty. of
Washoe290 F.3d 1175, 1186 (9th Cir. 20024.“ ‘pattern of similar
constitutional violations by untrained employees is ‘ordinarily necessary’ to

demonstrate deliberate indifferencelt. (quotingConnick 131 S.Ct. at 1360).

ORDER RE: MOTIONS FOR SUMMARY JUDGMEN+ 35

al

A

d




Plaintiff hasneithershown that Asotin County had actual notice of any flaw
in its policy, nor has Plaintiff shown that atmginingdeficiency was “so obvious”
that it amounted to deliberate indifference. Moreover, Plaintiff hiexifto
present a pattern of similar constitutional violations by untrained employees.

In support of this theory, Plaintifsserts Asotin Counytraining is deficient in
two areas: constitutional rights of citizens against police misconduct ansetlie u
force against citizengHowever, beyond faulting the County for not offering any
courses that review relevant case law on these topjuovide instruction othe
County’swritten policy regarding use of force, ECF No. 91 a23Plaintiff has
presated no evidence of deficient training.

Even if Plaintiff were able to demonstrate the conduct oCitwenty
deputieswvas pursuant to policy of the County, he has failed to demonstrate thaf
Countywas the “moving force” or otherwise provide evidence of a causal link
between th&€€ountys action and thallegeddeprivation of his rights. Rather,
Plaintiff alleges that it was the individual actiongloé deputiesvho made a
warrantless entry to hisohne See Bd. of Cnty. Comm,r520 U.S. at 4007
(“That a plaintiff has suffered a deprivation of federal rights at the hands of a
municipal employee will not alone permit an inference of municipal culpability
and causation; the plaintiff will simply have shown that the employee acted

culpably.”).
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Accordingly, even if the officers had violated Plaintiff's constitutional rights

when they entered his home without a warrant, the Court finds no reasonable j
could find thealleged constitutional violatiowas undertaken pursuant to “official
municipal policy.” Therefore, Plaintiff's warrantless entigim, as applied to
Asotin County is dismissed.

C. Conspiracy under 42 U.S.C. 1983"

Plaintiff contends thahe officersconspired to deprive him of his
consttutional rights when thedeveloped a plan to make a warrantless entry to h
house. To prove conspiracy under section 1983, a plaintiff must show “an
agreement or meeting of minds” to violate his constitutional rigitsodrum v.

WoodwardCnty, 866 F.2d 1121, 1126 (9th Cir. 1989). “To be liable, each

Liry

is

participant in the conspiracy need not know the exact details of the plan, but each

participant must at least share the common objective of the conspitdiied
Steelworkers of Amer. v. Phelps Dodge Ca#865 F.2d 1539, 154481 (9th Cir.
1989) (en banc).

This Court finds no reasonable jury could conclude Dreendants
conspired to deprive Plaintiff of his constitutional right$e sole basis for

Plaintiff's conspiracy claim is that Defendants, when they developed a plan to

enter his home without a warrant, conspired to violate his rights. ECF No. 92 g

10 Plaintiff abandonedis 42 U.S.C. 81985claim. ECF No. 92 at 189.
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18. This Court foundthateven if Defendants violated Plaintiff's Fourth
Amendment rights when they entered his home without a warrant, they
undoubtedly hd qualified immunity under both the consent and emergency
exceptions Accordingly, Plaintiff's conspiracy claim fails.

D. Excessive Force

Plaintiff also contends that the officers used excessive Yanea they
arrested him. Claims of excessive force are analyzed under the Fourth
Amendment, which protects persons from unreasonable seiZarakam v.

Connor, 490 U.S5.386,394-95(1989) In evaluating a FourtAmendment claim

of excessive forcander 42 U.S.C. § 1983, courts must determine “whether the

officers’ actions are ‘objectively reasonable’ in light of the facts and circumstang

confronting them.”ld. at 397 This inquiry “requires a careful balancingtbe

nature and quality dheintrusion on the individual’s Fourth Amendment interests

against the countervailing governmental interests at stdédedt 396 Quotation
and citation omitted

Becausehe test of reasonableness under the Fourth Amendment is
not capable of precise fil@tion or mechanical applicatian . its

proper application requires careful attention to the facts and
circumstances of each particular case, including the severity of the
crime at issue, whether the suspect poses an immediate threat to the
safety of the officers or others, and whether he is actively resisting
arrest or attempting to evade arrest by flight.
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Id. (quotation and citation omitteddee Mattos v. Agaran661 F.3d 433, 441
(9th Cir. 2011) {{T] he most importanGrahamfactor is whether the suspect pdse
an immediate threat to the safety of the officers or otfhdiiaternal quotations
and citations omitted). This calculus must account for the fact that police officeg
are ofterf‘forced to make splisecond judgmentsin circumstances thatre tense,
uncertain, and rapidly evolvirgabout the amount of force that is necessary in a
particular situation.”"Graham 490 U.Sat396-97. Consequently, the objective
reasonableness of an officer’s use of force must be judged from the perspectiv,
a reasonable officer on the scene, “rather than with the 20/20 vision of hindsigh
Id. at 396(citing Terry v. Ohig 392 U.S. 1, 222 (1968)). At bottom, the question
Is whether the officés actionsvereobjectively reasonabl@ light of the facts agh
circumstances confronting him or hdd. at 397
Determining whether an officer’s force was excessive or reasonable
“requires a careful balancing of ‘the nature and quality of the intrusion on the
individual's Fourth Amendmennterests’ against the countervailing governmente
interests at stake.ld. at396. Courts in the Ninth Circuit follow a threstep
analysis when considering the reasonableness of an officer’s use of force:
First, we must assess the severity of theugibn on thendividual’'s
FourthAmendment rights by evaluating the type and amount of force
inflicted. Next, we must evaluate the governmenmnterests by
assessing (1) the severity of the crime; (2) whether the suspect posed

an immediate threat to tldficers or public s safety; and (3) whether
the suspect was resisting arrest or attempting to escape. Third, we
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balance the gravity of the intrusion on thdiindual against the

government need for that intrusiorlJltimately, we must balance the

force that was used by the officers against the need for such force to

determine whether the force used was “greater than isnable

under the circumstances.
Espinosa v. Citg Cnty. ofS.F, 598 F.3d 528, 537 (9th Cir. 2010) (internal
guotation marks and citations omitted). The reasonablanedgsis is not limited
to these factors; rather, “we examine the totality of the circumstancessidero
‘whatever specific factors may be appropriate in a particular case, whether or n
listed inGraham’™ Bryanv. MacPherson630 F.3d 805, 826 (9th Cir. 2010)

(citation omitted).

1. Use ofForceUpon Entry

Sergeant Combs and Deputy Snyder first used force against Plaintiff whe

they deployed thetasers in dart mode when Plaintiff came tolibekdoor. As
Plaintiff acknowledgg only one dart from Sergeant Combteser hit him. As a
result of thigaser application, Plaintiff admits he did not suffer any eleadtric
current or charge, the expected resulted of an effetasex application.

First, the Court finds the severity of this intrusion to be mininiRlather
than relying on broad characterizations, we must evaluate the nature of the sp¢
force employed in a specific factual situatiold’at825. Although the intended
response when a taser hits someone irrdade is thathe “electrical impulse

instantly overrides the victim’s central nervous system, paralyzing thdeausc
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throughout the body, rendering the target limp and helplb&sfos 661 F.3d at
449 (quotingBryan 630 F.3d at 824), Plaintiff concedes that this was not the
intrusion here. Plaintiff did not feel any electric charge or current pulsing throu
his body; rather, he felt one dart, which did not override his central nervous
system, ananly resultedn a freckle to his chestSee Fontana v. Haski@62
F.3d 871, 880 (9th Ci2001) (‘{N]ot every . . . bodily intrusion during an arrest is
actionable as a violation of the Fourth Amendmeame bodily intrusions may
be provably accidental @le minimisand thus constitutionally reasonable.”).
Second|ooking at the undisputefdcts, the governmental interests at stake
justified the minimal level of force used. Upon entry, the officers had probable
cause to arrest for domestic violence assault in the fourth degree: a misolemea
Althoughit is disputed whether Plaintiff adveed towards the officers, it is

undisputed that Plaintiff came to the door screaming, intoxicatedtionally

upsetand at the very least, “displeased” with the officers. Further, the taser video

provides some evidence that Plaintiff did move beyond the threshold of the dog
towards the officers. Whether or not Plaintiff advanimedards the officerghey
reasonablyiewed him as a threatinally, looking at “specific factors relevant to
the totality of the circumstances,” the officers were responding to a domestic
violence call and thus the reasonableness of their actions must be taken in ligh

the danger the overall situation pos&eeMattos 661 F.3d at 450'When
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officers respond to a domestic abuse call, they understand that violence may b
lurking and explode with little warning. Indeed, more officers are killed or injure
on domestic violence calls than on any other type of call.”). Although Sergeant
Combs ad Deputy Snyder did n@xplicitly warn Plaintiff that they were going to
deploy theitasers, such warning was not plausible given the rapid succession
events.Id. at451 (We have prewusly concluded that an officerfailure to

warn, when it is plasible to do so, weighs in favor of finding a constitutional
violation.”). Moreover, the officers’ commands, although not fully understood b
Plaintiff, reasonablyut Plaintiff on notice that the officers woukakeaction if he
continuedo disobeytheir commands.Thus, given the totality of the
circumstances, this Court finds that no reasonable jury could find the initial, ant
overall ineffective, use of force excessive. Accordingly, summary judgment
favor of Defendants on this portion of Plifif's excessive force claim is
appropriate.

2. Use ofForceUpon Arrest

The second excessive force analysis concerns the tackling of Plaintiff by
Deputy J. Snyder and Sergeant Combs’ repeated use of his taser in tstuirive
mode. First, considering the type and amount of force inflictibe, use of a taser
in drive-stun mode is the direct application of an electric shock to a peldoat

443. Although Plaintiff's deposition and briefing sheds little light on the level of]
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pain he experienced from tdeive-stun application$' the Court’s inquiry focuses
more on the reasonableness of the officers’ actions in light of the governmenta|
interests at stakeAt the time Deputy J. Snyder tackled Plaintiff and Sergeant
Combs tased Plaintith drive stun mode, the following are the undisputed facts
surrounding the altercation: (1) Deputies J. and G. Snyder observed Plaintiff
attacking Sergeant Combs, which conduct Plaintiff does not fully dispute; (2) th

officers had probable cause to arrest Plaintiff for domestic violence and fourth

degree assault; (3) Plaintiff was screaming at the officers and yelling profanities;

and (4) Plaintiff continued to struggle and failed to obey the officers’ commands.

Although Sergeant Combs again failed to warn Plaintiff teadeploying higaser,
the act of pinning Plaintiff down and placing him in restraints all happened in a
matter of seconds and did not plausibly lend itself to a warning given over
Plaintiff's screams and the officersommands.Thus, given the totality of the
circumstances, this Court finds that no reasonable jury could find the use of for
within the home excessive. Accordingly, summary judgment in favor of
Defendant®n this portion of Plaintiff's excessive force claim isoadgpropriate.

I

1 Although Plaintiff asserts that he will testify to the fact that he was incapacita
by drivestun applications, ECF No. 95 { 30, his deposition does not support th

assertionseeECF No. 634 at 10.
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E. WarrantlessArrest

“It is well established thiaan arrest without probable cause violates the
Fourth Amendment and gives rise to a claim for damages under 8"1983.
Rosenbaum v. Washoe Cn§63 F.3d 1071, 1076 (9th Cir. 2011) (quoting
Borunda v. Richmond85 F.2d 1384, 1391 (9th Cir. 1988)“An officer has
probable cause to make a warrantless arrest when the facts and circumstance
within his knowledge are sufficient for a reasonably prudent person to believe t
the suspect has committed a crimé&d” The probable cause analysis looks to the
facts known to the officer at the time of the arrest and the criminal statute to wh
those facts apply.ld.

At the time of Plaintiff's arrest, the officers had the following information:
(1) the officers knew they were responding to a domestic violence report; (2) w,
they arrived at the scene, the officers were told by witnesses that Plaintiff eithe
rushed aMs. Ausman, intending to throw her to the ground, but tacktecbute
by one of the male witnesses, or that he actually made contact with Ms. Ausma
and threw her to the ground; (3) the police report notes that Ms. Ausman
complained of back pain from ti@l; and (4) Ms. Ausman was visibly upset.

Applying these facts to the law, a person is guilty of fourth degree assaul
whenhe asaults anotherwhen committed between household membérs,

conductis an act of domestic violence. RCW 9A.36.041(1), 10.99.020(5).
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Although not statutorily defined, Washington courts recognize three definitions

assault: “(1) an attempt, with unlawful force, to inflict bodily injury upon another

(2) an unlawful touching with criminal intent; and (3) putting another i
apprehension of harm whether or not the actor intends to inflicirmcapable of
inflicting that harm.” State v. Steven$58 Wash.2d 304, 311 (2006) (citi@¢ark

v. Baines 150 Wash.2d 905, 909 n.3 (2004)Yhen an officer has probable cause
to bdieve that a domestic assault has occurred, Washingtoditaeisthe “police
officer shall arrest and take into custody” the suspect. RCW 10.31.100(2)(c)

(emphasis added).

This Court finds no issue of genuine dispute that the officers had probable

causeo arrest Plaintiff for fourth degree assault and domestic violemdehus
were required to do so under Washington law. Under either version of events {
to the officers by witnesses on the scene, the officers had probable cause to bg
Plaintiff assaulted Ms. Ausman. Plaintiff does not dispute that these withesses
made statements to the officers; rather, he disputes the level of detail and the
trustworthiness of this informatiomlthough the officers stated that they wished
to talk with Plaintiff and obtain his version of events before making any arrest,
proceeding with this level of caution dasst diminish the probable cause that wa

present to execute an arresiccordingly,based on the undisputed facts at issue,
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this Court finds summary judgment on this clamagainst all Defendants is
appropriate.

E. Substantive Due Process

Plaintiff's final contention is that he was subject to punitive jail conditions
while in custody at the Asotin County Jailaintiff’'s claim rests on two
conditions of confinement: he was (1) forced to sleep on a mattress on the con
floor, and(2) deprived of toilet paper throughout his first day in jail.

“Pretrial detainees have a substantiveghoeess right against restrictions
that amount to punishmehtValdez v. Rosenbaur@02 F.3d 1039, 1045 (9th Cir.
2002) (citingUnited States v. Salernd81 U.S. 739, 746 (1987)) restrictionsor
jail conditionsare “imposed for the purpose of pumsent; a pretrial detainee’s
substantive due process right has been violdtkdquotingBell v. Wolfish 441
U.S.520,535(1979).

[T]he determination of whether a particular condition or restriction

imposes punishment in the constitutional semdegenerally turn on

whether an alternate purpose is reasonably assigmiadlearticular

condition or restriction of pr&rial detention is reasonably related to a

legitimate governmental objective, it does not without more, amount

to “punishment.” Caversely, if a restriction or condition is not

reasonably related to a legitimate gedlit is arbitrary or

purposeless-a court permissibly may infer that the purpose of the

governmental action is punishment that may not constitutionally be
inflicted upondetainees qua detainees.
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Pierce v. Cnty. of Orang®26 F.3d 1190, 1205 (9th Cir. 2008) (citiBgll, 441
U.S. at 539). Legitimate nonpunitive governmental objectives include
“maintaining security and order” and “eqating the detention facilityn a
manageable fashion.ld. (citing Bell, 441 U.S. at 540 n. 23 “[T]o constitute
punishment, the harm or disability caused by the governmaation must either
significantly exceed, or be independent of, the inherent discomforts of
confinement. Demey v. Arpaiq 378 F.3d 1020, 1030 (9th Cir. 2004) (citiagll,
441 U.S. at 53¢

This Court finds no genuine dispute that the jail conditions to which Plain
was subject were merely part of the “inherent discomforts of confineraadtto
not evidence punitiveonduct. First, regarding the instruction that Plaintiff sleep
on his mattress on the cement floor of his cell, Plaintiff has failed to demonstra
how this amounts to punishment. According to the jail event log, all of the othe
general population cells had, at some point in time, three detainees per cell. E
No. 662. Further, Deputy Rudy represented in his declaration thgitloéten
operates at capacity, resulting in fewer bunks than detainees. ECF No. 66 5
Short of turning awagprresteesAsotin County Jaihas little choice but tplace
three detaineds two-bunk roons whenthe jail is operating beyond capacity

Moreover, as a practical mattegme of the cell bunks are made of concrete
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attached to the wall. Thus, whether a detainee is onteesgbn a concrete bunk
or on the same mattress on ttancrete floois a distinction without a differenc@.
Second, the toilet paper restriction similarly does not amount to a violatio
of Plaintiff's substantive due process rights. Defendants have put forth several
legitimatereasons why male detainees are not given toilet paper upon booking,
includingthe rationaléhatsome inmates do not remain in custody long enough t
need it and excess toilet paper caridshioned into a weapon osed to cloghe
cell’'s plumbing. Plaintiff has not put forth any evidence, beyond mere allegatio
that his restrictionwas imposed to punish PlaintifPlaintiff requested toilet pape
once, despite numerous other opportunities to do so, and was able to wait to
defecate until he receivedsupplyin the afternoon. Although Plaintiff asserts thati
he suffered discomfort due to this delay, he never expressed this discomfort to
staff. Accordingly, because no reasonable jury could find that these conditions
amaunted to anything beyond the inherent discomforts of confinerAsotin
County Defendants are entitled to summary judgment on this claim.
I
I

I

21n his deposition, Plaintiff testified that the@dr of his cell was clean and that he

slept on the opposite side of tbell as the toilet. ECF No. 3 at 3, 6.
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IT ISHEREBY ORDERED:

1. Asotin County Defendants’ Motion for Summary Judgment (ECF No.
61) isGRANTED.

2. Clarkston Defendants’ Motion & Memorandum of Authorities in Suppo
of Motion for Summary Judgment (ECF No. 715I5RANTED.

3. DefendantsDaubertMotion to Exclude Portions of Expert Witness
Winthrop Taylor’'s Report and Testimony (ECF No, 79 is DENIED as moot

The District Court Executive is hereby directed to enter this Qpdevide
copies to counseénterJUDGMENT for Defendants, an@L OSE the file.

DATED March 18 2015.

il

" THOMAS O. RICE
United States District Judge
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