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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BRANDAN MARIE PRYOR

Plaintiff, No. 2:14-CV-00065RHW
V. ORDER GRANTINGIN PART
PLAINTIFF'S MOTION FOR
CAROLYN W. COLVIN, SUMMARY JUDGMENT

Commissionenf Social Security,

Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment. ECF
Nos. 18, 20. AttorneyJeffrey Schwalbepresent8randan Marie PryofPlaintiff);
Special Assistant United States Attorney Leisa A. \keiresents the
Commissioner of Social Security (Defendarfter reviewing the administrative
record andhebriefs filed by the parties, the CoO@RANTS, in part, Plaintiff's
Motion for Summary JudgmerDENI ES Defendaris Motion for Summary
JudgmentandREM ANDS the matter to the Commissioner for additional
proceedings pursuant to 42 U.S.C. § 405(Q).

JURISDICTION

On October 26, 201®laintiff filed applicatiors for Supplemental Security
Income (SSlandDisability Insurance BenefitdIB), alleging disability since
September 1, 2009Tr. 26977, 27883. The applicatios weredenied initially
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and upon reconsideratiofr. 10839, 14477. Administrative Law Judge (ALJ)
R.J.Payneheldahearing omApril 10, 2012 Tr. 39-63, at which Plaintiff,
represented by counsel, testified as did medical experts Arthur Lorber, M.D. ar
Ellen Rozenfeld, Ph.DA supplemental hearing was held on October 16, 28112,
which vocational expert (VE) Daniel McKinney, Sr. testifi€thintiff testifiedby
telephone. Tr64-105 The ALJ issue@n unfavorable decision on November 2,
2012. Tr. 18-38. The Appeals Council denied review. Tr7. The ALJ’'s

November2012decision became the final decision of the Commissioner, which|i

appealable to the district court pursuant to 42 U.S.C. § 40B(gintiff filed this
action for judicial review omMarch 10, 2014 ECF N. 1, 3.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parties. They are only briefly summarized
here.

Plaintiff was27 years oldat thetime of theApril 2012 hearing Tr.271
Plaintiff graduated from highchool. Tr. 78 Plaintiff last workedat abakery/deli
for a period okix months. Tr. 4617, 74. At first she worked full time, but her
employer reduced her hourdi@anthe employer “noticed that [the work] was very
hard on [her],” and she was laidf efweek prior to the April 10, 20X2aring. Tr.
46-47, 7475. Plaintiff has alsavorked as a cashier, secretary, and fast food coo
Tr. 92, 315

At the October 16, 2012 hearing, Plaintiff testified that she was enrolled 3
community collegandwent to class one hour a day, five days a week. Tr. 76.
Plaintiff stated she did not have difficulty meeting the attendance requirements
sitting in class hurtker hips. Tr. 77.

Plaintiff testified that she sometimes has hallucinations. TrDidging a
psychotic breakdown in April 2012, she testified that she thought she was bein
followed/harassed by satellites and thought people were watching ang talki
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her. Tr. 69.WhenPlaintiff read, she hears voices in her head. Tr. Phaintiff
testified that she feels like crying all the time. Tr. aintiff also testified that
she has pain in her lower back and tail bone area. Tr. 90. Plaintiff's hips feel
strained and pressured when sitting and standing. Tr. 90.

On a typicalday, Paintiff attendscommunity college for an hoand
usually has some kind of medical appointmeént 78. Plaintiff sometimes
socializes with her daughter’s father or hetbeyfriend. Tr. 80. Plaintiff has two
children, butat the time of the hearing, family members were caring for the
children and Plaintiff hatb be supervised during visits with the children. Tr. 73
83. Plaintiff testified that she would like to return to work doing a job that “wasn
too physically strenuous on [her] body.” Tr..86

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésidrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995). Th€ourt reviews thé&\LJ's determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes.McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000). The decision of the ALJ may be reversed only if it
not supported by substantial evidence or if it is basel@gal error.Tackett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 1999). Substantial evidence is defined as
being more than a mere scintilla, but less than a preponderanet.1098. Put
another way, substantial evidence is such relevant eviderceasonable mind
might accept as adequate to support a conclusiRichardson v. Peraleg02
U.S. 389, 401 (1971). If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ.
Tackett 180 F.3d at 1097. Nevertheless, a decision supported by substantial
evidence will still be set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Serees 839 F.2d 432, 433 (9th Cir. 1988). If substantial evidence

ORDER GRANTINGIN PART PLAINTIFF’'S MOTION . . .- 3

—

S



© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

supportghe administrative findings, or if conflicting evidence suppartinding
of either disability or noisability, the ALJs determination is conclusive.
Sprague v. Bower812 F.2d1226, 12291230 (9th Cir. 1987).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a person is disabled. 20 C.BR08.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 13, 140142 (1987). In steps one
through four, the burden of proof rests upon claimemestablish a prima facie
case of entitlement to disability benefifBackett 180 F.3d at 1098099. This
burden is met oncelaimans establish thgihysical or mental impairmenprevent
themfrom engaging irtheir previous occupations. 20 C.F.R. 88 404.1520(a)(4),
416.920(a)(4). IElaimanscannot ddheirpast relevant work, the ALJ proceeds
to step five, and the burden shifts to the Commissioner to show that (1) the
claimans can nake an adjustment to other wodkd (2) specific jobs exist in the
national economy which claimatan perform.Batson v. Comm’r of SoSec.
Admin, 359 F.3d 1190, 1198194 (2004). Ifclaimans cannot make an
adjustment to other work in the national economy, a findirfglisibled is made.
20 C.F.R. 88 404.1520(a)), 416.920(a)(4)&v).

ADMINISTRATIVE DECISION

OnNovember 2, 201,2he ALJissued a decision finding Plaintiff was not
disabkd as defined in the Social Security ABreliminarily, the ALJ found
Plaintiff met the insured status requirements of the Social Security Act through
September 30, 20100r. 23.

At step one, the ALfbund Plaintiff had not engaged in substantial gainfu
activity sinceSeptember 1, 200%he alleged onset datdr. 23.

At step twothe ALJdeterminedPlaintiff had thefollowing severe
impairments:degenerative disk disease of the lumbar spine, depressive disords
posttraumatic stress disorder (PTSD), pain disorder, and substance Bb2se.
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At step three, the ALJ found Plaintdfd not have an impairment or
conbination of impairments that rmer medicallyequaédthe severity obne of
the listed impairments. T26.

At step four, he ALJdetermined tha®laintiff had theresidual function
capacity RFC) to performsedentary work except

She is only able to sit, stand, or walk for 30 minutes at a time,
occasionally stoop, crouch, kneel, or climb ramps and stairs, and
never crawl, balance, or climb ladders, ropes, or scaffolds. She can
lift 20 pounds occasionally, and 10 pounds frequently. She should
avoid concentrated exposure to strefigations and unprotected
heights. [Plaintiff] is capable of understanding and remembering
simple (repetitive, I3 step tasks), but she may have increased
difficulty as task complexity increases. She is capable of working
around others superficially, but would likely have difficulty as social
demands or complexity increases. [Plaintiff] is capable of superficial
social interactions with the general public and coworkers, but she
would likely have increased difficulty as social complexity increases.
Shewould be capable of responding appropriately to supervision

Tr. 27-28. The ALJ concludedhat Plaintiff wasunable to perfornanypast
relevant work. Tr31

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience and RFC, and based on the testimony ¥Bh#here were other
jobs that exist in significant numbers in the national economy Plaintiff could
perform, including the jobs of cashier I, small parts/products assembler, small
parts and product inspector, and hand bander32-33. The ALJ thus concluded
Plaintiff was not under a disability within the meaning of the Social Security Act
any time from September 2009through the date of the ALJ’s decision. 38.

| SSUES

The question presented is whether substantial evidence supports the AL

decision denying benefits and, if so, whether that decision is based on proper |
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standards. Plaintiff contends the ALJ erred by (1) improperly rejecting the
opinions of Plaintiff's treating and examining medical providersi{®yroperly
rejecting Plaintiff'ssubjective complaintand(3) failing to make an adequate step
five finding that Plaintiff can perform otheronk despite her specific functional
limitations.

DISCUSSION
A. Credibility

Plaintiff contestghe ALJs adverse credibilitgletermination ECF No.18
at21-25.

It is generallythe province of the ALJ to make credibility determinatijons
Andrews 53 F.3dat 1043, butthe ALJs findings must be supped by specific
cogent reason®ashad v. Sullivar903 F.2d 1229, 1231 (9th Cir. 1990). Absent
affirmative evidence of malingering, the AsJ¥easons for rejecting the claimant
testimony must béspecific, clear and convincirig.Smolen vChater, 80 F.3d
1273, 1281 (9th Cir. 1996).General findings are insufficient: rather the ALJ
must identify what testimony is not credible and what evidence undermines the
claimants complaints. Lester v. Chter, 81 F.3d 821, 834 (9th Cir. 1995)

The ALJ foundPlaintiff not fully credible concerning her reportingtbé
intensity, persistence, and limiting effectshef symptomdo the extent her
reporting was inconsistent with the ALJ’'s RFC determinatibn 29. The ALJ
reasoned that Plaintiff was less than credible becarsyimptomreporting was
cortrary tothe medical evidencégractivities of daily living, andhe fact that she
was able to work during the period of alleged disability. 29. The ALJ further
noted inconsistencies in Plaintiff's reporting of substance abuse and the fact thiat
her doctorglid not presche hempain medication. Tr. 29.

1. Contrary to the objective medical evidence

The ALJ noted that “there are some inconsistencies between [Plaintiff's]
statements and the objective medical evidence.” Tr. 29.

ORDER GRANTINGIN PART PLAINTIFF’'S MOTION . . .- 6
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Although it cannot serve as the sole groundifecrediting a claimant
objective medical evidence is'eelevant factor in determining the severity of the
claimant's pain ants disabling effects."Rollins v. Massanafi261 F.3d 853, 857
(9th Cir. 2001).

The ALJ summarized the medical evidence in his RFC determination, bu
did not specify inconsistencies between the medical evidence and Plaintiff's
symptom reporting. The Court is not permitteddomb theadministrativerecord
to find specific conflicts Burrell v. Colvin 775 F.3d 1133, 1138 (9th Cir. 2014)
The ALJ’s conclusion that the objective medical evidencedsrisistentvith
Plaintiff's reportingis not a specific, clear, and convincing reason to discredit
Plaintiff.

2. Daily activities

The ALJ noted that Plaintiff was a full time student in 2010 and attended
community college part time at the time of the hearing. Tr. 29 (citing Tr. 592).
The ALJ concludedhat attending classes required many of “the same skills as f
time work, such as concentration, time management, social skills, and mental
acuity.” Tr. 29. The ALJ also noted Plaintiff was able to keep house, take care
two small children, ride heaike, socialize, and take a six hour bus ride. Tr. 29
(citing Tr. 564, 1047).

A claimant’s daily activities magupportan adverse credibility finding {fL)
the claimant’s activities contradict his or her other testimony, or (2)ctdmant
is able tospend a substantial part of his day engaged in pursuits involving
performance of physical functions that are transferable to a work set@mg.V.
Astrue 495 F.3d 625, 639 (9th Cir. 200€)t{ng Fair v. Bowen885 F.2d 597, 603
(9th Cir. 1989). “The ALJ must makéspecific findings relating to [the daily]
activities and their transferability to conclude that a clairsadaily activities
warrant an adverse credibility determinatiomd. (quotingBurch v. Barnhart400
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F.3d 676, 681 (9th Ci2005)). A claimant need not be “utterly incapacitated” to
be eligible for benefitsFair, 885 F.2d at 603.

The ALJ’s citation to Plaintiff's activitiess partially a specific, clear, and
convincing reason to discredit Plaintiff.

The ALJ did not err imeasoning that Plaintiff's ability to take community
college classes evidences that Plaintiff possesses skills that would transfer to f
time work, such as “concentration, time management, social skills, and mental
acuity.” Tr. 29. This finding is suported by substantial evidenc8eelr. 77-78
(Plaintiff testifying that she does not have problems understanding the coursew,
or with regularschool attendange

The ALJ erred in finding that Plaintiff can keep house and take care of he
two small children. In support of this findintpe ALJ ciedto Tr. 564 (Exhibit
No. 9F/40) Tr. 29. Thisdocument isareportmadeby Plaintiff's case worker
after shestoppedoy Plaintiff's apartment to drop off a Christmas baskaaintiff
was not at home, but Plaintiff’'s four year old daughter let the case worker into
Plaintiff's apartment. Tr. 564The case worker observegthe house was a mess,
there was no food in éhcupboards, and both of the kids wiemreattended and]
awake sitting on the couch.” Tr. 564. No reasonable interpretation of this repo

ull

ork

rt

would lead to conclusion that Plaintiff can keep house and take care of her children

as found by the ALJGiven that the ALJ failed to cite to evidence that indicates
Plaintiff is capable of household chores and taking care of her children, this is |
specific, clear, and convincing reason to discredit Plaintiff.

TheALJ also erred in using Plaintiff’'s reports of riding her bike and taking a

long distance bus ride to discredit her. Only one report in the voluminous reco
mere scintilla of evidence, supports the Plaintiff rides her bike. Tr. 1047.
Likewise, Plaintiff did take a long distance bus ride, Tr. 89, but the ALJ fails to
point to how this is inconsistent with Plaintiff’'s symptom reporting or involved
tasks that would transfer to a work setting. The ALJ erred in citing Plaintiff's
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ability to ride a bike and the bus as a reason to discrediSsefair, 885 F.2d at
603 (A claimant need not be “utterly incapacitated” to be eligible for behefits

3. Work during period of alleged disability

The ALJ noted that, for a period of six months, Plaintiff was able to do wq
that required standing all day and lifting thirty pounds. Tr. 29.

Generallya claimant’s ability to work can be considered in assessing
credibility. Bray v. Comm’r, Soc. Sec. Admif54 F.3d 1219, 1227 (9th Cir.
2009). Buthe fact that a claimant “tried to work for a short period of time and,
because of his impairmentajled,” should not be used to discredit the claimant.
Lingenfelter v. Astrueb04 F.3d 1028, 10389 (Oth Cir. 2007). In fact, evidence
that a claimant tried to work and failed may support the claimant’s allegations g
disabling pain.ld. at 1038;see also Webb v. Barnha#33 F.3d 683, 688 (9th Cir.
2005) (noting the fact that the claimant sought employment “suggests no more
that he was doing his utmost, in spite of his health, to support himself.”).

The ALJ erred in citing Plaintiff's attempts at working to discredit Plaintiff,
Plaintiff testified that she was laid off from this work becausarhpairments
prevented her fromompleting her job tasksTr. 4647, 7476. There is no
evidence that Plaintiff stopped working at this job for other rea3¢mesfact that
Plaintiff tried to work for a short time but failed because of her impairntentis
to supportPlaintiff's allegations of disabling pairL.ingenfelter 504 F.3d at 1038.
The ALJ erred in using Plaintiff's work attempt to discredit Plaintiff.

4. Inconsistent statements about substance abuse

The ALJ noted that Plaintiff testified that she last used methamphetaming

four to five months prior to th@ctober 201Zadministrative hearing, but treatment
notes indicat¢hat she last used methamphetamine in August 2012. Tr. 29.

An ALJ may consider evidence of a claimamgubstance use in assag
credibility. Thomas v. Barnhay278 F.3d 947, 959 (9th Cir. 2002) (AkJinding
that claimant was not a reliable historian regarding drug and alcohol usage
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supports negative credibility determinatioxgrduzco v. Apfell88 F.3d 1087,
1090 (9th Q. 1999) (conflicting or inconsistent testimony concerning alcohol or
drug use can contribute to an adverse credibility finding)

The ALJ did not err in citing Plaintiff's inconsistent reporting of her drug
use as a reason to discredit her. At the Octdb&? hearing, Plaintiff testified that
she last used methamphetamine about four months prior to the hearing

approximatelyMay-June 2012). Tr. 70. But, as noted by the ALJ, a therapy note

dated August 21, 2012 states that Plaintiff had “used metbrtwwoee days ago.”
Tr. 1019. Plaintiff argues that “a few months discrepancy” in Plaintiff reporting

not a clear and convincing reason to discredit Plaintiff. ECF No. 18 at 23. The

Court is inclined to agree with Plaintiff, but must defer to the ALJ’s judgment in
this instance.SeeTackett 180 F.3d at 109{if the evidence is susceptible to more
than one rational interpretation, the court may not substitute its judgment for th
of the ALJ. Even a minor inconsistency may be grounds to question a claiman
credibility, especially inconsistencies relating to a claimant’s drug use, which
could impact whether the claimant is eligible for Social Security benefits.
Plaintiff’'s inconsistent reportsf her drug use is a specific, clear, and convincing
reason to discredit her.

5. Failureto use pain medication

The ALJ noted that Plaintiff had not “been prescribed medication for the
relief of pain” and that Plaintiff treated her pain with etleecountemrmedication.
Tr. 29. From these facts, the ALJ inferred that Plaintiff's doctors did not think
Plaintiff’'s pain warranted the use of prescription medication. Tr. 29.

Unexplained or inadequately explained reasons for failing to seek medica

treatment casdoubt on a claimaig subjective complaints. 20 C.F.R. 88
404.1530, 46.930;Fair, 885 F.2cat 603. A claimant’s subjective pain testimony
may be discounted by the fact tiiag¢ claimantlid not takepain medication

Macri v. Chater 93 F.3d 540, 54#®th Cir. 1996)
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The ALJ eredin reasoning thaPlaintiff’s failure to takgpain medication
suggested that Plaintiff's doctor’s believed that her pain “[did] not warrant such
intervention.” Tr. 29.Contrary to the ALJ’s reasoning, the recordicatesthat
Plaintiff's treating sourcedid prescrile her pain medication. At various times, Dr
Kirkham treated Plaintiff with Toradol, morphine, Zofran, and Vistaril, Tr. 835,
838, and prescribed medications including Ultracet, Darvid¢c&tabumetone, and
Voltaren. Tr. 831, 834, 83@&l0. In April 2012, Dr. Kirkham opined that
medication might address Plaintiff's back pain. Tr. 967. Furthermore, Plaintiff’
treating sources apparently considered use of opioid medidatibdetermined
that it was “not a good choice” for Plaintiff. Tr. 833ubstantial evidence does
not supporthe ALJ’'sconclusiorthat Plaintiff's treating sourcelid not prescribe
her pain medicatiobecause they did not beliesech medicatiomvarranted

6. Conclusion

Most of the reasons underlying the ALJ’s adverse credibility finding are
unsupported or based on legal errBs discussedhfra, the Courtalsoconcludes
that remand is appropriate for the ALJ to reevaluate the medical evidence and
make other findings, if necessary. Upon reevaluation of the medical evidence,
ALJ should also reevaluate Plaintiff's credibility consistent with this Order.

B.  Evaluation of Medical Evidence

Plantiff argues the ALJ improperly rejected the opinions of her examining
mentd health providers, includinffhomas Genthe, Ph.[Aaron R. Burdge,
Ph.D, andMark Duris, Ph.D.as well as treating provid&rian Kirkham, M.D.
ECF No.18at15-21.

“In making a determination of disabilityhe ALJ must develop the record
and interpret the medical evidericeloward ex. rel. Wolff v. Barhar841 F.3d
1006, 1012 (9th Cir. 2003).

In weighing medical source opinions, the ALJ should distinguish betweer
three different typesf@hysicians: (1) treating physicians, who actually treat the
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claimant; (2) examining physicians, who examine but do not treat the claimant;
and (3) nonexamining physicians who neither treat nor examine the claimant.
Lester 81 F.3cat830. The ALJ shdd give more weight to the opinion of a
treating physician than to the opinion of an examining physictan, 495 F.3dat
631 The ALJ should give more weight to the opinion of an examining physicia
than to the opinion of a nonexamining physicisa.

When a physicidrs opinion is not contradicted by another physician, the
ALJ may reject the opinion only fdclear and convincirigreasons.Baxter v.
Sullivan 923 F.2d 1391, 1396 (9th Cir. 199M/hen a physicidais opinion is
contradicted by anoth@hysician, the ALJ is only required to provitipecific
and legitimate reasoh$or rejecting the opinion of the first physiciaMurray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983).

To the extent that Drs. Genthe, Burdge, Duris, and Kirkham concluded th
Plaintiff was disabled, their opinions are contradicted by the testifying medical
experts and reviewing State agency doct&wseTr. 4356 (Arthur Lorber, M.D.)
56-62 (Ellen Rozenfeld, Ph.D.14259, 16077 (Edward Beaty, Ph.D. and Alfred
Scottolini, M.D.) Therefore, the ALJ was required to provide specific and
legitimate reasons for rejecting the opinions finding Plaintiff dishble

1. Thomas Genthe, Ph.D., Aaron R. Burdge, Ph.D., and Mark Duris,

Ph.D.

Dr. Genthecompleteda psychological evaluation of Plaintiff in June 2008.
Tr. 37389. Dr. Genthe diagnosed Plaintiff with Polysubstance Dependence, in
unknown remission; Marijuana Abuse; Eating Disorder, NOS; Mood Disorder,
NOS. Tr. 374. Dr. Genthe assessed Plaintiffiwd more than moderate
cognitive and social functional limitations. Tr. 375r. Gentheconcludedhat
I
I
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Plaintiff presented with an overall normal mental status. Her
responses did not suggest any significant impairment in her ability to
undersand, remember, and carry out simple instructions. Her ability
to understand, remember and carry out more complex instructions,
such as mulitasking or multiplestep task, was assessed as relatively
unimpaired . . . [Plaintiff] presented with adequateratbn span. Her
capacity to focus and stay on task appeared to be intact. Her capacity
to continue with lowlevel attentional surveillance over an extended
period of time (vigilance) appears to be sufficiently long to permit the
timely and appropriateotnpletion of tasks commonly found in at

least simple and repetitive work settings.

Tr. 380.

Dr. Genthe completed a second psychological etialuof Plaintiff in
February 2011. T511-18. Dr.Genthediagnosed Plaintiff with Pain Disorder
Associated with Psychological Features and a General Medical Condition; Maj
Depressive Disorder, Recurrent; PTSD; Cannabis Dependence; Methampheta
Dependence, in full sustained remission; Alcohol Dependendd|-sustained
remission; and, Personality Disorder, NOS (with borderline features). Tr&17.
Genthe found Plaintiff's social and cognitive abilities were “good” or “fair.” Tr.
517. Dr. Genthe concluded that, at the time of the evaluation, Rlaias
“unlikely to be able to function adequately in a work setting until her symptoms
have been managed more effectively.” Tr. 517.

Dr. Duris completed a psychological evaluation of Plaintiff in November
2010. Tr. 50310. Dr. Duris diagnosed Plaifitwith Major Depressive Disorder,
Recurrent; PTSD; Agoraphobia without a history of Panic Disorder; Social Pho
Intermittent Explosive Disorder; Centralized Anxiety Disorder; Cannabis
Dependence (current); Methamphetamine Dependence in Early Full Remissior
months); Alcohol Dependence in Sustained Full Remission; and, Borderline
Personality Disorder. Tr. 507. Dr. Duris assessed Plaintiff with a number of
moderate and marked social and cognitive limitations. Tr. 508. Dr. Duris also
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found Plaintiff was severely limited in her abilities to communication and perforn
effectively in a work setting with public contact, to communicate and perform
effectively in a work setting with limited public contact, and to maintain
appropriate behavior in a work setting. Tr. 508.

Dr. Burdge completed a psychological evaluation of Plaintiff in May 2012|

Tr. 98697. Dr. Burdgediagnosed Plaintiff with Anxiety Disorder, NOS; Major
Depressive Disorder, Recurrent, Moderate; Pain Disorder Associated with Botl
PsychologicaFactors and a General Medical Condition; Borderline Personality
Disorder; and, a number of substance abuse disorders. TE®DDr. Burdge
opinioned that Plaintiff was “unlikely to function adequately in a work setting un
her psychological symptasrhave been managed more effectively.” Tr. 9BA..
Burdge assessed Plaintiff with a number of nonexertional limitations. Tr. 991.
Burdge found Plaintiff moderately limited in her ability to perform activities with
a schedule and maintain regutamctual attendance, perform routine tasks witho
undue supervision, adapt to changes in a routine work setting, ask simple ques
or request assistance, and set realistic goals and plan independently. Tr. 991.
Burdge found Plaintiff markedly limited in her ability to communicate and perfol
effectively in a work setting with limited public contact, maintain appropriate
behavior in a work setting, and complete a normal workday and workweek with
interruptions from psychologically based symptoriis. 991.

The ALJ gave little weight to the evaluations of Drs. Genthe, Burdge, ang
Duris. Tr. 31. The ALJ reasoned tleaich ofthese doctors evaluated Plaintiff on
only one occasion “in a secondary gain context.” Tr. 31. The ALJ specified thé
these evaluations werdiberally done to ensure Department of Social and Health
Services [(DSHS)] benefits to the needy.” Tr. 3he ALJ also noted that the

evaluations “were substantially based on what [Plaintiff] related to [the doctors].

Tr. 31. The ALJ furthernoted that the evaluations were made using “cioesk
form reportgrepared for [DSHS].” Tr. 31. Finallyhé ALJreasonedhat DSHS

ORDER GRANTINGIN PART PLAINTIFF’'S MOTION . . .- 14

n

It
stions
Dr.

m

out




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

definitions and standards differ from definitions and standards used by the Sog
Security Administratio{SSA). Tr. 31.

The ALJ failed to provide specific and legitimate reasons for rejecting the
four evaluations. First, the fact that Plaintiff sought the evaluaf@mpurposes of
obtaining benefits is not a reason for rejecting th&me LesteiB1 F.3dat832
(“[T] he purpose for which medical reports are obtained does not provide a
legitimate basis for rejecting them.”). Second, there is no indication that these
reports were “liberally done” to help Plaintiff obtain beneditainduly relied a
Plaintiff's incredible selreporting Theevaluations are supported by
psychological testing, mental status exams, and are baseddwctbes’
professional expertise. Third, none of these evaluatiorsst@olely of “check
off forms;” as found bythe ALJ. To the contrary, these four evaluations contain
lengthy narrative reports and document numerous psychologicahdesiisistered
to Plaintiff. Finally, the fact that definitions of limitations used by DSHS differ
from SSAdefinitions used for @gssing mental disordersnst a specific and
legitimate reason to reject opinions rendered by an acceptable medical source
Accord Martin v. Astrug2011 WL 3626771, at *10 (E.D. Wash. Aug. 17, 2011)
(notingthat “differences [between the DSHS defimisoand SSA definitions]
reduce the value of an opinion based on the DSHS definitaordstoncluahg that
the discrepancies asegermane reason to reject the opinions of “other” sources
The ALJ failed to give specific and legitimate reasons for rejecting these
evaluations.

On remand, the ALJ shall credit the opinions of Drs. Genthe, Burdge, anc
Duris or give specific and legitimate reasons for rejecting them.

2. W. Brian Kirkham, M.D.

Dr. Kirkham was Plaintiff’'s primary care physician. In August 2010, Dr.
Kirkham completedpaperwork for Plaintiff's application for State benefits. Tr.
490-92. Dr. Kirkham opined that Plaintiff's back pain limited her to sedentary
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work and she would only ba&ble to work 1320 hours a week. Tr. 4981 Dr.

Kirkham noted that excessive walking, lifting greater than twenty pounds, bending,

and stooping would aggravate Plaintiff's pain. Tr. 480an August 2010
treatment note, Dr. Kirkham opined that Plaintiff would likely need back surgery

T~

and that she should make an appointment with specialist Hank Vejvoda, ™.D.
836. In April 2012, Dr. Kirkham completed additional paperwork for Plaintiff's
application for State benefits. Tr. 368. Dr. Kirkhnam made observations similar
to thosehe made in the August 20pAperworkand again concluded that Plaintiff
was limited to sedentary work. Tr. 967.

The ALJ generally gave “great weight” to Dr. Kirkham’s opinions, but gave
less weight to Dr. Kirkham’s opinion that Plaintiff is only capable of part time
sedentaryvork. Tr. 30 (citingTr. 49092, 967). The ALJ reasoned this opinion
was “without substantial support from the other evidence of record.” Tr. 30. The
ALJ also discussed situations in which treating doctors might provide opinions
consistent with a patient’s reporting, either out of sympathy or a patient’s
insistence. Tr. 30. The ALJ suggssthat these reasons may have influenced Dr.
Kirkham’s opinions. Tr. 30.

The ALJgave at least one specific and legitimate reason for rejdating
Kirkham’s opinionregarding Plaintiff'dimitation to part time sedentary work and
any error is harmlesdnconsistency with the majority of the medical evidence isja
specific and legitimate reasdor rejecting a doctor’s opinionBatson 359 F.3d at
1196 As noted by the ALJ, the majority of the evidence supporting Plaintiff’s
physical impairments does not support the degree of severity found by Dr.
Kirkham. Seee.g, Tr. 52 (Dr. Lober opining Plaintiff capable of light work with

~

1At a November 2010 appointment, Dr. Vejvoda concluded that “[s]uigery
not going to help [Plaintiff].” Tr. 501. Dr. Vejvoda also concluded that Plaintiff
was capable of light work. Tr. 488.
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some restrictions), 488 (DV.ejvoda opining that Plaintiff was capable of light
work). And other tharDr. Kirkham’s opinion, no other medical evidence support
that Plaintiffs physical impairmentBmit herto part time work.The ALJ’'s
comments concerning possible bias in the opinions of treating s@uesexd
specific and legitimate reas®for rejeding Dr. Kirkham'’s opinions. This
reasoning igeneral, unfoundeénd contrary to the rule that a treating physician’
opinion is “entitled to deference,” even when contradicted by other opini@ms
495 F.3d at 633 (citing SSR 2% at 4, 61 Fed. Regt 34,491) But evenf some
of theALJ’s reasoning was flawed, any error is harmlessause the ALJ's RFC
determination limited Plaintiff to sedentary work with a number of restrictions.
27-28. SeeTommasetti v. Astry®33 F.3d 1035, 1038 (9€ir. 2008) (An error is
harmless whelfiit is clear from the record that the . . . error was inconsequential
the ultimate nondisability determination.
C. RFC and Hypothetical Questions

Plaintiff argues that the ALJ’s hypothetical questions to the VE did not
account for all of Plaintiff’s limitations, particularly tm®nexertional mental
limitations assessed by Plaintiff’'s examining doctors and Dr. Kirkham'’s opinion
that Plaintiff could only work partrie ECF No.18at25-26. As discussed
supra the Court finds the ALJ did not err in rejecting Dr. Kirkham’s opinion that
Plaintiff is only capable of part time work. But the Court finds remand necessa
for the ALJ toreassess Plaintiff's credibility drto reevaluate the opinions of Drs.
Genthe, Burdge, and Duiris, all of which assess Plaintiff with significant
nonexertional limitations. Depending on the ALJ’s evaluation of the medical
evidenceand Plaintiff’'s credibility the ALJ may need to modify higFC
determination and pose additional hypothetical questions to a \fif iako
account additional limitations.
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REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district cotAlliser v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989). An immediate award of benefits is appropri
where“no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly develdpéainey v. Secretary of Health
& Human Servs.859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cause
by remand would b&unduly burdesome’, Terry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990).See also Garrison v. Colviii59 F.3d 995, 102®©th Cir. 2014)
(noting that a district court may abuse its discretion not to remand for benefits
when all of these conditions are methis policy is based on th@eed to
expedite disability claims. Varney 859 F.2d at 1401. But where there are
outstanding issues that must be resolved before a determination can be made,
IS not clear from the record that the ALJ would be required to find a claimant
disabled if all the evidence were properly evaluated, remand is approjgese.
Benecke v. Barnhar879 F.3d 587, 59986 (9th Cir. 2004)Harman v. Apfel211
F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evidence were properly evaluated. Further
proceedings are necessary for the ALJ to reevaluate Plaintiff's credibilithand
medical evidenceAdditionally, Plaintiff has been diagsed with a number of
substance abuse disorders and she continued to use drugs during her period ¢
alleged disability. fithe ALJ concludes that Plaintiff is disabled, the Adkould
analyze whether Plaintiff's drug abuse is a contributing factor material to her
disability. See42 U.S.C. 88 423(d)(2)(C) & 1382(a)(3)(Bristamante v.
Massanarj 262 F.3d 949 (9th Cir. 2001)
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CONCLUSION
Having reviewed the record and the Ad_findings, the @urtfindsthe
ALJ’s decision is not supported by substantial evidencesdrased orlegal error.
At the new administrative hearing, the Aliflwarrantedshall elicit the testimony
of a medical expert to assist the ALJ in formulating a new RFC determination.
The ALJ shall present the new RFC assessmenViota helpdetermine if

Plaintiff is capable of performing any other work existing in sufficient numbers in

the national economyAccordingly,I T ISORDERED:
1. Defendants Motion for Summary JudgmeiCF No. 20, is

DENIED.
2. Plaintiff’'s Motion for Summary JudgmerECF No. 18, is

GRANTED, in part, and the matter REMANDED to the Commissioner for
additional procedadgs consistent with this Order

3. Application for attorney fees may be filed by separate motion.

4.  The District Court Executive is directed to enter judgment in favor g

Plaintiff and against Defendant

IT1SSO ORDERED. The District Court Executive is directed to enter this

Order, forward copies to counsel astdse thefile.
DATED this 11" day of August, 2015.

s/Robert H. Whaley
"ROBERT H. WHALEY
SeniorUnited States District Judge
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