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al v. Spokane County et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

TVAR L. JACKSON; BARRY J.
GARDNER; and ISRAEL L. JONES NO: 2:14CV-142-RMP

Plaintiffs, ORDERGRANTING DEFENDANTS’
V. MOTION FOR SUMMARY
JUDGMENT
SPOKANE COUNTY; STEVEN
KYLE TREECE; and STEVE
TUCKER,

Defendan.

Doc. 48

BEFORE THE COURT is Defendants’ Motion for Summary Judgment,
ECF No. 18.0ral arguments were heard on this matter on November 10, 2015
This Court has reviewed the record and the pleadings contained therein and is
informed.
BACKGROUND
On May 13, 2014, Plaintiffs filed a Complaint in this action seeking

damagedor unlawful arrest in violation of their civil rights from Defendants
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StepheriTreece andteveTucker,for violation of due process from Defendants
Treece and Tuckefrom Tucker for false arrest and/or false imprisonment, assal
and outrage; and from Spokane Couwotythe actions of its agents, Treece and
Tucker. SeeECF No. 1 at 810.

According toPlaintiffs’ Complaint,on April 17, 2013they simplyhad been
present at the Spokane County Courthouse to attend the trial of John Castro fc
crime of murder and were sitting together at the back of the courtrSesi=CF
No. 1 at 45. Following thetestimony of onavitness, Dennis Bryant, Plaiffg
allege that Defendai@tephen Treece,$pokane Countgeputy posecutoyrtexted
a Spokanepolice officer Sergeant Whofalsely claiming that Plaintiffs were
affecting Bryant’s testimony, which ts&to motion an investigatiothat ledto
Plaintiffs beingarresedfor the crimes of withess tamperiagdbr withess
intimidation. SeeECF No. 1 at 4.

Defendand filed the preseniotion for Summary Judgment on all of

Plaintiffs’ claimsfollowing a stipulated extension of time to file, ECF No. 18

response to Defendants’ Motion for Summary Judgment, ECF No. 18, Plaintiffs

conceded that they lack eviderfoe their claimsagainst Defendants Tucker and
Spokane County brought pursuam2U.S.C.8 1983, thé claims for intentional
infliction of emotional distress (to which they initially refedto as “outrage”),

andthe unlawful arrest claim against Tree&eeECF No. 31.Plaintiffs
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simultaneously submit that they lack evidence for an unlawful arrest claim against

Treece, butontinue tgoursue their claim against him und&U.S.C.8 1983,
seemingly due to what they see as his role in an allegedly unlawful ddest.

Accordingly, this Court must consider Defendants’ Motion Summary
Judgment onlyegarding the remaining claims: against Treece for violation of
Plaintiffs’ civil rights under 42 U.S.& 1983 against Treece and Spokane County
for false imprisonment under state law, against Treece and Spokane Couaty
malicious prosecutionThis Court has original jurisdiction over Plaintifi&2
U.S.C. § 198%Ilaim,see28 U.S.C. §81331,and exetisessupplemental jurisdiction
over Plaintiffs statelaw claims pursuant to 28.S.C. 81367 in the interestfo
judicial economy.

ANALYSIS

The moving party is entitled to summary judgment when there are no
disputed issues of material fact when all inferences are resolved in favor of the
nonmoving party. Northwest Motorcycle Ass’'n v. United States Dep’t of &gri
18 F. 3d 1467, 1471 (9th Cir. 199%&ED. R.Civ. P.56(c). If the normoving party
lacks support for an essential element of their claim, the moving party is entitle
judgment as a matter of law regarding that claBee Celotex Corp. v. Catrett

477 U.S. 317, 323. Importantly, at the summary judgment stage, the Court dog¢
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not weigh the evidence presented, but instead assumes its validity and determ
whether it supports a necessary element of the cliim.

In order to survive a motion for summary judgment once the moving part
has met their burden, the moaving party must demonstrate that there is probatiy
evidence that wouldllow a reasonable jury to find in their favd8ee Anderson v.
Liberty Lobby 477 U.S. 242, 251 (1986)A nonnoving party*cannot rely on
conclusory allegations unsupported by factual data to create an issue of mater
fact” See Hansen v. United Statéd-.3d 137, 138 (9th Cir. 1993)

Prior to assessing the viability of each of Plaintiffs’ remaining claiis,
Court reognizes that Plaintiffs havegree to Defendants’ summary of facts with
the following exceptions:

The statements by Treece to law enforcement were complete

falsehoods. Plaintiffs did not make any gestures or loud n¢ssgd

during Mr. Bryant's testimony or otherwise do anything to try to

influence his testimony dtial. (Declaration of T. Jackson, ECF# 28,

p. 2, Ins. 9 15; Declaration of BGardner, ECF# 29, p. 2, Ins. 228,

Declaration of I. Jones, ECF# 27, p. 2, Ins: 28). Dennis Bryant did

not change his demeanor during his testimasdg. wasuncooperative

and hostile toward the prosecution throughout his testimony and had

given every indication in a piteial interview that he would not be

cooperative as witness at trial. (Declaration of T. Note, ECF# 30, p.

2, Ins. 6-11).

ECF No. 31 at 2. Applying the summary judgment standard, this Court must fii

whether or not these facts are truly in dispute, and if so, whether the facts, takg
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the light most favorable to Plaifis, provideprobative evidence that wouddlow
areasonable jury to find in their favoSee Andersqd77 U.Sat251

First, Plaintiffs allege that Treece’s statements to law enforcement were
complete falsehoods but fail to provide sufficient evidence by which a reasonalt
jury could find that to be the case. Plaintiffs provide bare conclassgrtions
that Treece didhot observehemdisrupting court because they were not doing
anythingbeyond observing coysee e.g.ECF Nos. 2729, but fail toprovide
evidence raising a genuine issue of materialghotung the invalidity of Treece’s
beliefs of what he perceived.

Summary judgment iappropriatevhen aplaintiff does noimakea
“substantial showirigof deliberate dlsehoods or reckless disregaadd only
offersunsubstantiated assertianfsdishonesty.See Cassette v. King Ctg25 F.
Supp. 2d 1084, 1090 (W.DVash. 2008aff'd, 338 F. App'x 585 (9th Cir. 2009)
(citing Mosley v. Sacramento Coun6j, Fed. Appx. 382 (9th Cir.2003)

Plaintiffs’ failure to provide evidence of Treece’s alleged dishonesfyires this
Court to hold that Plaintiffs have failed teest their evidentiary burdeaspecially

whencoupled witha follow-up investigation thahvolved numerous withesses

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
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thatled to a finding of probable caubg a district court judgevhoissual arrest
warrantsseeECF No. 19 at 4

Plaintiffs also argue that Dennis Bryant, the witness whom Treece thougl!
Plaintiffs were trying to intimidate, did not change demeanor during his
testimony and was instead uncooperative and hostile from the start of his
testimony. ECF No. 31 at 2. However, Treece believed Bryant had changed h
demeanor since testifying in a previous tmahich Bryant had been cooperative
andwilling to share details with the Court, not that he had changed his demean
from earlier on the same da$eeECF Na 19 at 3. Plaintiffs do not argu
provide any evidence that Bryant’s demeanor had not changed since the prior
proceeding. Thereforéhe validity of Treece’s belief that Bryant’s demeanor had
changed since the prior proceediagot a genuine issue wfaterial fact

In light of these findings alone, this Court finds that granting summary
judgment regarding the remaining claims against Treece and Spokane County
appropriatedue to a lack of evidencd hereforethe Court finds that Plaintiffs’
bare assertions that Treece was lying, which is the factual basis for all of Plain{
claims against Treeckck requisite factual support, and therefore, all of the
claims against Treece should be dismiss®gjuendo the Courtwill accepiall of

Plaintiffs’ conclusory statements as taredassess each of Plaintiffs’ claims to

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
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determine if thosassumedacts wouldbe sufficientto prove the necessary
elements of Plaintiffs’ claims
42 U.S.C. 81983 claim against Treece
42 U.S.C81983 provides a cause of action for Piifig in a very broad
sense as it stat@s relevant part
Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Cum
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws,

shall be liable to the party injutan an action at law, suit in equity, or
other proper proceeding for redress

“The purpose of § 1983 is to deter state adimm using the badge of their
authority to deprive individuals of their federally guaranteed rights and to provig
relief to victims if such deterrence fails\Wyatt v. Cole504 U.S. 158, 161, 112 S.
Ct. 1827, 1830, 118 L. Ed. 2d 504 (199djing Carey v. Piphus435 U.S. 247,
254-257, 98 S.Ct. 1042, 1041049, 55 L.Ed.2d 252 (1978)).

Plaintiffs’ basis for a claim agaih$reece for a violation of their rights

under 42 U.S.C. 8 1983 is not clear. This Court relies on Plaintiffs’ ass@rtion

their Response to Defendah#otion for Summary Judgment that “Treece can be

held liable in his individual capacity under 1983 if the jury finds that he knowing
lied to the police.” ECF No. 31 at 9. Despite dropping their state law claim for

unlawful arrestthe same allegatioseems to serve as the basis for their claim

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
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against Treece underl®83 for his texting a police officer that he thought a crime

was being committedThe first issue that the Court will address is whether Treeg
as a county prosecutor, has immunity from liability for damages.

Prosecutos areprotected by absolute immunity from liability for damages
arising under § 198%laims“when performing the traditional functions of an
advocate.”Kalina v. Fletcherp22 U.S. 118, 131, 118 S.Ct. 502, 139 L.Ed.2d 47
(1997) see alsdmbler v. Pachtmam24 U.S. 409, 431, 96 S. Ct. 984, 995, 47 L.
Ed. 2d 128 (1976(holding that’. . .[l]n initiating a prosecution and in presenting
the State’s case, the prosecutor is immune from a civil suit for damages under
1983"). However,courts make this determination based on the nature of the
alleged condugcin light of the fact thatactions of a prosecutor are not absolutely
immune merely because they are performed by a prosec@enzler v.
Longanbach410 F.3d 630, 636 (9th Cir. 200®&)ting Buckley v. Fitzsimmons,
509 U.S. 259, 273, 113 S.Ct. 2606, 125 L.Ed.@8 @993). Further “§ 1983
may provide a remedy. .insofar as petitioner performed the function of a
complaining witnes$ Kalina v. Fletchey522 U.S. 118, 131, 118 S. Ct. 502, 510
139 L. Ed. 2d 471 (1997 The Fourth Circuit Court of Appeals held that a

prosecutor is not protected by absolute immunity for his activities prior to a

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
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probable cause determination because he is not yet acting as an adSeeate.
Goldstein v. Moatz364 F.3d 205 (4th Cir. 2004).

The parties disagrem/erwhetheror not Treece was acting within the scope
of his prosecutorial dutiashen he texte&ergeant Whahbout Plaintiffs’
behavios. A finding that Treec#vasacting within the scope of his dutieguld
be advantageous for Tredoecause hmaythen be afforded absolute immunity
However, the Court iKalina v. Fletcher522 U.S. 118, 1381, 118 S. Ct. 502,
510, 139 L. Ed. 2d 471 (1997) held:

Testifying about facts is the function of the witness, not of the lawyer.

No matter how brief or succinct it may be, the evidentiary component

of an application for an arrest warrant is a distinct and essential

predicate for a finding of probable caudéven when the person who
makes the constitutionally required “Oath or affirmation” is a lawyer,
the orly function that she performs in giving sworn testimony is that of

a witness.

Plaintiffs argue both sides of the same issue to contmed@ourtthat
Treecewassimultaneously acting as a prosecutor under color of law to make hi
liable under § 1983, buatcting outside of his traditional roées a prosecutoso that
he would not be afforded the absolute immunity reserved for prosecutors carry
out their duties.Plaintiffs state:

Although Treece was acting within the scope of his official duties as a

Deputy Prosecuting Attorney, he chose to engag®nduct that was

not withinthe traditional role of an advocatécting within the scope
of one’s duties as deputy prosecutor and acting within the traditional

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT~9
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role of a prosecuting attorney as adveate are two very different
things

ECF No. 31 at9

Unlike in theKalina case cited by Plaintiffs, whetlke posecutor was able
to be sueds a “complaining witness,” Treedel not file a certitcation of
probable cause to ampurtandwasmuchless involved in the charges against
Plaintiffsthan was the prosecutor Kalina who insteadactively pursued the
charges.Treeces textmessagand interviewonly sé in motion an investigation
conducted by law enforcement and pursued by a differgnitg@rosecutorG.
Mark Cipolla,whichresulted in a finding gbrobable cause to arrest Plaintiffs
based on evidence gathered from numerous witheSe=ECF No. 22 at 3.

Treece’'sext message to poliseas only a statement of his observation
“There’s a row of gangsters in the back row, east side of the courtroom who se
to be causing witness some problems,” ECF Nel 21 2. Treece did not apply
for arrest warrants, certify anything to the court, or in any way participate in the
investigaton, arrest, or prosecution of Plaintiffs outside ofduaveyinghis
observations to the police. He was sinmiplg firstof a number of other witnesses
who shared observations with poli@gardingthe Plaintiffs, none of whowas a
defendant in any of hihenassigned cases.h&refore, Treece’sending a text

messager talking to police regarding the samelividualswere not actiontaken

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
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within his proseutorial duties or as part of his traditional role an
advocate/prosecutor

Accordingly, although Treece will not be afforded immunity, this Court
finds thathis actions were not taken “under color of law,” a prerequisitg @83
liability. Plaintiffs have failed to provide any legal support for a vialll@8&3
claim under such circumstancasd summary judgment is appropriately granted
regarding Plaintiffs’ remaining§ 1983 claim.
False imprisonment claim against Treece

The essential elements to pleading a false imprisonment cause of action
under Washington law arét) [t] hat there was an intentional restraint,
confinement or detention of a perso(®) [tlhat such restraint,
confinement or detention was unlawful; af8] [t]hat such restraint,
confinement or detention compels the person to stay or go somewhere
against s or her will.

29 Wash. Prac., Wash. Elements of an Action § 11:1 (2015 ed.)
As stated by the Washington State Supreme Court:

The gist of an action for false arrest or false imprisonment is the
unlawful violation of gpersons right of persondiberty or the restraint
of that person without legal authority:

A person is restrained or imprisoned when he is deprived of either
liberty of movement or freedom to remain in the place of his lawful
choice; and such restraint or imprisonment may be goltsimed by
physical force alone, or by threat of force, or by conduct reasonably
implying that force will be used. One acting under the apparent
authority—or color of authority as it is sometimes describent
ostensibly having and claiming to have the atitit and powers of a
police officer, acts under promise of force in making an arrest and
effecting an imprisonment.

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT~ 11
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Bender v. City of Seattl®9 Wash. 2d 582, 591, 664 P.2d 492, 499 (1¢988&rnal
guotation marks omitted).

Plaintiffs do notestablish bw Treece can be held liable under this claim
when he onlysent a text and made a statement to police. Bettheesending of
Treece'sextand Plaintiffs’ imprisonment, numerous officers conducted an
Investigation, witnesses were interviewed, and pamaied for and received
arrest warrants pursuantdalistrict cours determinatiorof probable cause to
arrest Plaintiffs.See generalfleCF No. 22, 221. Even if ths Court were to
accept that Treece’s text was completely dishonest, his sharingrae un

observation regarding individuals who would be arrested by police and prosect

ited

by other prosecutors, does not support a claim against him for false imprisonment.

There were numerous intervening causesrémilted inPlaintiffs’ arrest seeECF
Nos. 22 at 3 22-1, and Plaintiffs fail to provide angvidence that Treece
unlawfully restricted Plaintiffs’ liberty of movement or freedom to remain in the
place of [their]awful choice” SeeBender99 Wash. 2ét 591, 664 P.2d &99.
Malicious prosecution claim against Treece!
To maintain an action for malicious prosecution, the plaintiff must
allege and prove five elemen($) that the prosecution claimed to have

been malicious was instituted or continued by the defen@nthat
there was want of probable cause for the institution or continuation of

! Plaintiffs combine their arguments for unlawful imprisonment and malicious
prosecutionn their response to the present motioumt,they areseparate clais

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
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the prosecution(3) that the proceedings were instituted or continued
through malice(4) that the proceedings terminated on the merits in
favor of the plaintiff, or were alpaoned; and5) that the plaintiff
suffered injury or damages as a result of the prosecution.
16A Wash. Prac., Tort Law And Practice § 22:2 (4th.€tlhe gist of an tion
for malicious prosecution. . rests on malice and want of probable cduse.
Bender v. City of Seattl89 Wash. 2&t591, 664 P.2@t499 (citingPeasley v.
Puget Sound Tug & Barge Cd.3 Wash.2d 485, 4989, 125 P.2d 681 (1942nhd
Pallett v. Thompkinsl0 Wash.2d 697, 699, 118 P.2d 190 (1941 this case, the
charges werdismissed against Plaintiffs after they served time in jailhiso
Courtneed only assess whether fiist three elements of this claim are supporteg
with sufficient evidencéo allow a reasonable jury to find in their favi@8ee
Anderson477 U.Sat251.

The Court finds that Treeceallegedconductdoes not support a claifar
Instituting or continuing the prosecutions of Plaintiffs. Plaintiffs allege that &reg
provided evidence to the investigating officdrgt the prosecuti@of the
Plaintiffs wereinitiated after arrest warrants were issued uppicial finding of
probable cause in light of all the evidence presented by p&ieeECF Nos. 22,
22-1. Plaintiffs’ cases were assignedadifferent prosecutor and Treece had
nothing to do with “continuing” the actions against PlaintifB&eeECF No. 21.

Additionally, Plaintiffs have not provided any evidence of malice on the part of

Treece “In the absence of any affirmative evidence \wbaver of improper

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
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motive or reckless disregard, an inference of malice is unwarranted as a matte
law.” Youker v. Douglas Ctyl62 Wash. App. 448, 465, 258 P.3d 60, 68 (2011)
Plaintiffs, therefore, have not demonstratexhitheir version of théacts would be
sufficient to allow a reasonable jury to find in their fav8ee Andersqr77 U.S.

at 1. Accordingly, the claim of malicious prosecution against Treece is
dismissed.

False imprisonment and malicious prosecution claims against Spokane
County

Plaintiffs only respondlo Defendarg’ Motion for Summary Judgment
regarding these claims by arguing, “[b]ecause the facts support causes of actig
under state law against Treece, his employer, Spokane County, may also be h
liable under the doctrine of respondeat superior.” ECF No. 31 &®laintiffs
concede that their evidence fails to establish any legitiga883 claim against
Spokane County pursuantMonell v. Dept. of Social Serv36 U.S. 65398 S.

Ct. 2018, 56 LEd. 2d 611 (1978)ut nonetheless proceed against Spokane
County for state law claims based the same facts underlying their previously
filed 8 1983 claims.See ECF No. 31 at 9.

The doctrineof respondeat superiarasarticulatedn Washington irkuehn

v. White 24 Wash. App. 274, 277, 600 P.2d 679, 681 (19F@®n the court held:

“[a] master is resmsible for the servant’s acts under the doctrine of respondeat

ORDER GRANTINGDEFENDANTS’ MOTION FOR SUMMARY
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superior when the servant acts within the scope of his or her employmaeint a
furtherarce of the mastes’business

As previously discussed, this Court finds tR&tintiffs have failed to
establish how Treece’s texting and speaking to the police regarding charges th
was not involved in prosecuting support any of Plaintiffs’ claims against him. T,
Court has found that all of the claims against Treece should be dismissed.
Thereforethere is no basis for holding Spokane County lifdtMeany of the
alleged claimseven ifTreecewas acting withinhe scope of his employment

CONCLUSION

This Court finds thaPlaintiffs have failed to raise a genuine issue of
material fact and have failed to provide evidence sufficient to allow a reasonab
jury to find in their favoron any of the claims

Accordingly, IT ISHEREBY ORDERED thatDefendantsMotion for
Summary JudgmenECF No. 18, is GRANTED.

The District Court Clerk is directed to enter this Ore@ater Judgment
accordingly,provide copies to counselndclose this case.

DATED this 9th day of Decembez015

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
Chief United States District Court Judge
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