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Sep 30, 2015
UNITED STATES DISTRICT COURT "
EASTERN DISTRICT OF WASHINGTON
TJ ROBERT ERICKSON, No. 2:14-CV-0255-SMJ
Plaintiff,
ORDER GRANTING
V. DEFENDANT’'S SUMMARY
JUDGMENT MOTION AND
CAROLYN W. COLVIN, acting DENYING PLAINTIFF'S
Commissioner of Social Security, SUMMARY JUDGMENT MOTION
Defendant.
Before the Court, without oralgument, are cross-summary-judgment
motions. ECF Nos. 13 & 16. Phiff Robert Erickson appeals the

Administrative Law Judge’s (ALJ) deniaf benefits. ECF No. 2. Plaintiff
contends the ALJ did not properly (@nsider his objective symptom testimon
(2) consider the opinions of treatingdareviewing medicgbroviders; and (3)

identify specific jobs available in sigrmant numbers that the Plaintiff can

perform. The Commissioner of Socia@dirity (“Commissioner”) asks the Cour

to affirm the ALJ’s decision.
After reviewing the record and reknt authority, the Court is fully
informed. For the reasons set forth belthe Court affirms the ALJ’'s decision

and therefore denies Plaintiff's motiand grants the Comissioner’s motion.
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A.  Statement of Fact$

At the time of the heang, Mr. Erickson was 25 years old. ECF No. 13 §
Plaintiff believes that he is entitled be@nefits due to several physical and
psychological conditions that have mddm unable to sustain employment on
regular and continuing basis since December 30, 2@D9Specifically, Plaintiff
suffers from degenerativesti disease, radiculopathyepression, post-traumatig
stress disorder, and anxietld. at 3. The ALJ determad Mr. Erickson could ng
perform his past relevant works, but detae there were other jobs existing in
significant numbers in the national econothat he could perform. ECF No. 25
26. The ALJ denied thadaim on that basis.
B. Procedural History

Mr. Erickson filed Disability Insurance Befits and Social Security Incon

applications on April 11, 2011. ECF N@.at 16. His alleged onset date was

amended to December 30, 2008. On December 12, 2012, a hearing was h¢

before ALJ Caroline Sideriua Wenatchee, Washingtohd. The ALJ issued a
decision denying benefitdd. at 25. Plaintiff requested a review by the Appes

Counsel, which was deniedd. Plaintiff now brings this action pursuant to 42

! The facts are only briefly summarized. Detailedt§ are contained in the administrative hear

transcript, the ALJ’s decision, and the parties’ briefs.
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U.S.C. 8§ 405(g), claiming that the ALHegcision is based dagal error and not
supported by substantial evidence.
C. Disability Determination

A “disability” is defined as the “inality to engage irany substantial
gainful activity by reason of any medilyadeterminable physical or mental
impairment which can be expected to resulieath or which has lasted or can
expected to last for a continuous peradahot less than twelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). @hlecision-maker uses a five-step
seqguential evaluation process to deteamiiether a claimant is disabled. 20
C.F.R. 88 404.1520, 416.920.

Step one assesses whether the claimsagigaged in substantial gainful
activities. If he is, benefits are denie2D C.F.R. 88 404.1520(b), 416.920(b).
he is not, the decision-maker proceeds to step two.

Step two assesses whether the clairhasta medically severe impairmer
or combination of impairments. ZDF.R. 88 404.1520(c4,16.920(c). If the
claimant does not, the disability claimdenied. If the claimant does, the
evaluation proceeds to the third step.

Step three comparesetlelaimant’s impairmemnwith a number of listed
impairments acknowledged by the Commissidondye so severe as to preclude

substantial gainful activity. 20 CI. 88 404.1520(d), 408ubpt. P App. 1,
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416.920(d). If the impairment meets guals one of the listed impairments, th
claimant is conclusively presumed todisabled. If the impairment does not, t
evaluation proceeds to the fourth step.

Step four assesses whether the inmpant prevents the claimant from
performing work he has performedthre past by examining the claimant’s
residual functional capacity. 20FCR. 88 404.1520(e), 416.920(e). If the
claimant is able to perform his previowsrk, he is not disabled. If the claiman
cannot perform this work, the evalion proceeds to the fifth step.

Step five, the final step, assesse®thibr the claimartan perform other
work in the national economy in view ofshiige, education, and work experien
20 C.F.R. 88 404.1520(f), 416.920@Ee Bowen v. Yuckeda82 U.S. 137
(1987). If the claimant can, the disability claim is deniedhdfclaimant cannot,
the disability claim is granted.

The burden of proof shifts during theequential disability analysis. The
claimant has the initial burden of establishingyiana faciecase of entitiement tg
disability benefits.Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971). The
burden then shifts to the Commissioteeshow (1) the claimant can perform
other substantial gainful activity, and (2) that a significant number of jobs ex
the national economy which the claimant can perfokail v. Heckler 722 F.2d

1496, 1498 (9th Cir. 1984). A claimantdisabled only if his impairments are o
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such severity that he is not only unable to do his previous work but cannot,
considering his age, education, andkvwexperiences, engage in any other
substantial gainful work which exisits the national economy. 42 U.S.C. 88
423(d)(2)(A), 1382¢(a)(3)(B).
D. Standard of Review

On review, the Court considers the recasta whole, not just the evideng
supporting the ALJ’s decisionVeetman v. Sullival877 F.2d 20, 22 (9th Cir.
1989). The Court upholds the ALJ’s detenation that the claimant is not
disabled if the ALJ applied the proper legal standards and there is substanti
evidence in the record as a whole wpsort the decision. 42 U.S.C. § 405(q));
Brawner v. Sec’y of Health & Human Sen&39 F.2d 432, 433 (9th Cir. 1987)
(recognizing that a decision supported by safitsal evidence will be set aside i
the proper legal standardere not applied in wghing the evidence and making

the decision).

Substantial evidence is m®than a mere scintill&orenson v. Weinberger

514 F.2d 1112, 1119 n.10 (9th Cir. 1970t less than a preponderance,
McAllister v. Sullivan888 F.2d 599, 601-02 (9th Cir. 1989). It means such

relevant evidence as a reasonable mmight accept as adequate to support a

conclusion.Richardson v. Peralegl02 U.S. 389, 401 (1971). Such inferences$

and conclusions as the ALJ may reasoynalbaw from the evidence will also be
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upheld. Mark v. Celebrezze348 F.2d 289, 293 (9th Cir. 1965). If the evidenc
supports more than one rational intetgtion, the Court must uphold the ALJ’s
decision. Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984).
E. Analysis

The ALJ used the required five-pteequential framework to determine
whether Plaintiff was disabled. At stepe, the ALJ found that Plaintiff had nof
engaged in substantial gainful activity ohgy the relevant period. ECF No. 10 3
18. At step two, the ALJ concluded tiaintiff has sevetaevere impairments
as defined under the Socialcbety Act and Regulationsld. at 18-20. At step
three, the ALJ determined that Plaiindoes not have an impairment or
combination of impairments that meetswedically equals the requisite severit
Id. at 20-21. At step four, the ALJ condkd that Plaintiff is unable to perform
any past relevant worldd. at 25. At step five, the ALJ found that Plaintiff,
despite certain limitations, has the deml functional capacity to perform light
work and is capable of making a succesafljustment to other work that exists
significant numbers in the national econontg. at 21-25.

Plaintiff believes that, in reachingishconclusion, the ALJ committed thre
reversible errors. First, Plaintiff astethat the ALJ improperly discredited her

subjective symptom testimony. EFC No. 134t Second, Plaintiff believes th;

the ALJ improperly rejected the opinions of Dr. Goodwin, Dr. Deutsch, and Dr.
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Kouzes.Id. at 13. Third, Plaintiff arguesdhthe ALJ failed to meet her burder
to identify specific jobs available significant numbers, despite identified
limitations. Id. at 17.

1. Subjective testimony

Plaintiff argues that the ALJ dismissed her testimony without providing
valid reasons for doing so. ECF No. 133t Plaintiff contends that the ALJ
rejected Mr. Erickson’s testimony “with littlmore than vague assertions that t
claimant’s testimony was undermined bg tihhedical evidencand his activities
of daily living.” 1d. The Court disagrees and finthait the ALJ satisfied the
relevant legal standard.

To weigh the credibility of subjectevsymptom testimony, the ALJ must
engage in a two-step inquiryingenfelter v. Astrues04 F.3d 1028, 1035-36 (9t
Cir. 2007). First, the ALJ must detema whether the claant has presented
objective medical evidence of an undamntyimpairment which could reasonabl
be expected to produce the pamother symptoms allegedd. at 1036. Second
if the claimant meets thigst test, and there is no evidence of malingering, the
ALJ can reject the claimaattestimony about the severity of his symptoms on
by offering specific, clear antbnvincing reasons for doing std.

There are numerous facsathat an ALJ may consider in weighing a

claimant's credibility. Iringenfelter v. Astrueghe Ninth Circuit provided some
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examples of acceptable points of inquifd)) whether the claimant engages in

daily activities inconsistent with the alled symptoms; (2) whether the claimar

t

takes medication or undergoether treatment for the symptoms; (3) whether the

claimant fails to follow, without adequate explanation, a prescribed course of

treatment; and (4) whether the alleged stons are consistemtith the medical
evidence.” 504 F.3d 1028, 1040 (9th @007). The Court made clear that as
long as the ALJ’s findings are supporteddmpstantial evidence, “the court may
not engage in second-guessinghomas v. Barnhar78 F.3d 947, 958 (9th Ci
2002).

The ALJ found that Mr. Erickson’s rdeally determinable impairments
could reasonably be expected to causealteged symptoms. ECF No. 10 at 2]
Further, the ALJ found no evidence of malingeriihg,. However, the ALJ found
that Mr. Erickson’s statements concegnihe intensity, persistence and limiting
effects of these symptonase not entirely credibleld. Accordingly, this Court
must review the record and assess whether the ALJ relied on sufficient spec
clear and convincing reasoningrigaching this conclusion.

Contrary to Plaintiff's assertion, éhALJ articulated specific facts th
support the ALJ’s finding regarding theakitiff’'s credibility. Consistent witl
Lingenfelter the ALJ considered (1) whetheethlleged symptoms are consist

with medical evidence, and (2) whethbe Plaintiff engage in daily activities
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inconsistent with the alleged symptomBecause of the nummus specific fact

92)

supporting the ALJ’s decision the Court will not second-guess its validity.
The ALJ considered Plaintiff's tesony that his inability to work was
caused by sciatica pain stemming fro2085 spinal tap as well as difficulty
interacting with others and staying on tagkCF No. 10 at 22. Plaintiff testified
that he had last worked 3-4 years agohad to stop due to his pain levels.
Plaintiff claimed that he could not stafad more than 45 minutes and could only
sit for 15-20 mins.Id.
The ALJ determined that medical prder findings contradicted Plaintiff's
assertion as to the origin of his pain and its seveldyat 23. The ALJ noted that
Plaintiff alleged disabling plairesulting from a spinal tagd. The ALJ noted,
however, that several doctors opined tihat subjective evidence did not support
Mr. Erickson’s assertions regarding the origin of his pé&h.at 23, 442.
Indeed, medical reports indicate thateating physician informed Plaintiff
that it was unlikely his back pain was sad by the lumbar puncture procedure.
Id. at 442. Another physician concluded tR#&intiff's back pain was of a soft
tissue origin, not related to any kind of injectidd. at 449.
The ALJ also noted there were conlicdions between the medical recorg
and the Plaintiff's allegation regardingip&everity. Mr. Erickson’s treating

Neurologists reported that he actualtuld perform light work despite his

ORDER-9
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symptoms.ld. at 23. It was also repeatedigted that Plaintiff's chronic
marijuana use was contributing to tmgntal conditions and, specifically, his
inattentivenessld.

Given the record, the ALJ rationalipncluded Plaintiff's assertion
regarding the origin of his pain and #gsverity was contradicted by doctor’s
opinions, which reflected negatively on bigdibility. Contradiction between a
claimant’s allegations and the medical netis a sufficient basis for rejection.
Carmickle v. Comm’r of Soc. Sg633 F.3d 1155, 1161 {aCir. 2008).

Further, the ALJ determined that the plaintiff's activities were inconsist
with allegedly disabling limitations. BECNo. 10 at. 20-23. Mr. Erickson noted
disabling lower back impairment. Howeythe ALJ noted that he was able to
skateboard as a means of transportatidnat 22. The record indicates that
Plaintiff had an accident while longarding in January 2010, and that he
skateboarded to psychological assessmddtsat 22, 599. Although Plaintiff
properly argues there is no finding regarding how much time he spends
performing this activity, the fact that MErickson was able to skateboard at
multiple times throughout the record wduwllow the ALJ to draw an adverse

inference as to his credibility. Actties may be a grouhfor discrediting

testimony to the extent they contradiciohls of a totally debilitating impairment.

Molinda v. Astrug674 F.3d 1104, 113 {Cir. 2012).
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Inconsistency shown by Plaintiff's adties and assertions regarding the
origin of his pain and its severity prola sufficient support for the ALJ finding
that the Plaintiff was not credible irer subjective testimony. Indeed, the ALJ
provided ample specific, cleand convincing evidencerfthis determination.
Accordingly, the Court will not disturb the ALJ’s findings.

2. Medical Opinions

Plaintiff argues that the ALJ erromasly discredited Dr. Goodwin, Dr.
Deutsch, and Dr. Kouzes’ opinions tis&tveral physical and psychological
limitations seriously affected Mr. Eric&r’s work related functioning. ECF No.
13 at 15. Specifically, he believes tita¢ ALJ did not support the rejection of

their opinions with specific and legitate reasons that were supported by

substantial evidence in the recoild. The Court disagrees and finds that the ALJ

met the applicable substantial evidence standard.

In Social Security cases, there #reee types of medical opinions: those
from treating physicians, examining pigrans, and non-examining physicians.
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). The amount of weight
afforded each type of physician varigdpinions of treating physicians are
accorded greater weightah those of examining physicians, which in turn are
afforded greater weight thanake of non-examining physiciankl. To reject an

opinion of either a treating or examinipgysician, an ALJ must set forth specil
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and legitimate reasons that are suppbhbe substantial evidence in the record,
even if the opinion is contradicted by another doctdr.at 830-31. If such an
opinion is not contradicted by anoth#éren the ALJ must provide clear and
convincing reasons for rejecting itd.

Here, Dr. Goodwin Mr. Kouzes and [Deutsch are examining and treat
physicians. Accordingly, this Court will assess the record to see if the ALJ’S
conclusion is supported by substantial evidence. Applying this standard inv

reviewing the administratesrecord as a wholdd. If the evidence is susceptibl

to more than one rational interpretatitime Court will uphold the ALJ’s decisior).

Id.

a. Physical Opinion Evidence

Dr. Deutsch opined that Mr. Ericksomet Listing 1.05C due to significant
L-5 neuroforiminal narrowing which prodad neuropathy. The ALJ gave this
opinion limited weight, noting the repaslied on Plaintiff's incredible self-
reports and was not accompanied by exglanation. An ALJ may reject a
treating physician’s opinion if it is bad¢o a large extent on a claimant’s self-
reports that have been properly discounted as incredilWemmasetti v. Astrye
533 F.3d 1035, 1041 {Cir. 2008). Because the ALJ ‘s decision of adverse
credibility as to Plaintiff's self-reportwas supported by substantial evidence, 1

ALJ did not err by rejecting Dr. Deutsehopinion in part because it relied on
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Plaintiff's self-reports. Further, An ALJ may reject an opinion that is brief an
conclusory in form with little ithe way of clinical findingsWebb v. Barnhart
433 F.3d 683, 688 (9th Cir. 2005). Thus, the Court finds that the ALJ provid
clear and convincing reasons for disdtied Dr. Deutsch opinion, and the Cour
affirms the ALJ’s analysis.

b. Psychological Opinion Evidence

Dr. Kouzes and Dr. Goodwin opined tis@veral psychological limitationg
would seriously affect Mr. Erickson’s worklated functioning. With respect to
the mental opinion evidence, the ALJ gdélve most weight to the assessment @
examining psychologist Thomas GentRé&.D. and rejected the opinions of
examining psychologists Jam&oodwin and Jan Kouzes.

In fashioning the mental residual functional capacity, the ALJ limited
Plaintiff to 1- to 3-step tasks, no di¢a work, ordinary production requirement
superficial public contact, and occasionaiveorker contact. ECF No. 10 at 21.
Indeed, the ALJ’s ultimate conclusion astan-disability is also consistent with
the opinions of State agency psychostgiEdward Beaty, Ph.D. and Vincent
Gollogly, Ph.D., who opined Plaintiff hatb severe mental impairment. They
attributed Plaintiff's mental symptas to his chronic marijuana uskl. at 21,

135.
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Dr. Goodwin examined Plaintiff in March and December 2010. Id. at 4
Dr. Goodwin opined that Plaintiff had niysmoderate mental limitation, with
marked restriction in ability to exercise judgement, relate to co-workers, wor
effectively in public, and matain appropriate behaviotd. at 485, 520. Dr.
Kouzes examined Plaintiff in Ju2®11, opining Plaintiff had only mild or
moderate limitations, with the exceptiohmarked restriction in ability to
maintain appropriate behaviord.

The ALJ gave this evidence limited igbt, noting it was (1) based largely
on Plaintiff's incredible self-reported sytgons and complaints and (2) comple
on a check-the-box form, with fesbjective findings or accompanying
explanation for the degree of limitation assesdddat 24.

The ALJ provided two valideasons for rejectionTreichler v.Comm’r of
Soc. Se¢.775 F.3d 1090, 1099 (9th Cir. 2018ecause Drs. Goodwin and

Kouzes relied heavily on Plaintiffiscredible self-reports and because

182.
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assessments were in the form of checklists that do not contain any explanation or

do not contain objective support for the bases for the conalsiseached, the
decision remains supported by substantial evide@&nim v. Colvin763 F.3d
1154, 1162 (8 Cir. 2014) (finding that the ALthay reject a treating physician’s
opinion if it is “more heavily based onpatient’s self-reports than on clinical

observations.”) Accordingly, the Court will not disturb the ALJ’s findings.
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3. Identification of jobs

Plaintiff's final argument is that hALJ erred by finding her capable to

perform past relevant work and other jabshe national economy. ECF 10 at 24.

Specifically, Plaintiff argues that thereadive-step error because the hypothetical

to the vocational expert did nadflect all of his limitations.Id. The Court

disagrees and finds that the ALJ metdipplicable substantial evidence standalrd.

At step five of the sequential evatiom, the burden then shifts to the

Secretary to identify specific jobs exigim substantial numbers in the national

economy that claimant can perform désphe identified limitations. If the

limitations are non-exertional and not cowklg the grids, a vocational expert is

required to identify jobs that matthe abilities of the claimant, given her
limitations. Johnson v. ShalaJ&0 F.3d 1428, 1432 (9th Cir. 1995).

The residual functional capacity finding and the hypothetical question
vocational expert need only includesdible limitations based on medical
assumptions supported by substarevidence in the recorddsenbrock v. Apfel
240 F.3d 1157, 1165 {Cir. 2001). Indeed, a plaintiff does not establish an e
of this kind by simply restating his arguments that the ALJ improperly discol
certain evidence, when thecord, instead, demonstratbe ALJ properly rejecte

it. Stubbs-Danielson c. Astrug39 F.3d 1169, 1175-76"Zir. 2008).
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Plaintiff concedes that the ALJ dedithe claim based on portions of the
vocational expert’s testiamy. However, he contes that the vocational
testimony on which she retlavas without evidentigrvalue because it was
provided in response to an incomplete hypothetical. Specifically, Plaintiff
contends that ALJ’s RFC and hypothetittathe vocational expert failed to
account for the many limitations she imaperly rejected, such as the moderate
and marked limitations identifiday Dr. Goodwin and Dr. Kouzes.

The record indicates that the Atelied on the information she deemed
credible in making its hypothetical. Bacse the ALJ properly rejected Dr.
Goodwin’s and Dr. Kouzes medical apn, the ALJ did not err by excluding
limitations marked by those physicians in the hypotheti€ake Id.In such a
circumstance, the Court cannot say thatALJ's findings are not supported by
substantial evidence. Acabngly, the Court will not disturb the ALJ’s findings
F.  Conclusion

In summary, the Court finds the recaantains substantial evidence fron
which the ALJ properly concluded, when applying theedrlegal standards, that
Robert Erickson does not qualify for benefits.

Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summary JudgmerECF No. 13 isDENIED.
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2.  The Commissioner’s Motiofor Summary JudgmenECF No. 16 is
GRANTED.
3.  JUDGMENT is to be entered in the Commissioner’s favor.
4.  The case shall LELOSED.
IT IS SO ORDERED. The Clerk’s Office is directed to enter this Orde
and provide copies to all counsel.

DATED this 30th day of September 2015.

(00 s e Je

SALVADOR MENBEA, JR.
United States Districi<udge

Q:\SMJ\Civi\2014\Erickson v Colvin-0255\ord sum judg Ic2 docx

ORDER- 17




