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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

LAURIE R. BERQUIST, No. 14-CV-00295-SMJ
Plaintiff,
ORDER DENYING DEFENDANT'S
V. MOTION FOR SUMMARY
JUDGMENT

LORETTA E. LYNCH,

Defendant.

Before the Court is Defendant Léte E. Lynch’'s Motion for Summal
Judgment, ECF No. 56. In this caseaiftiff alleges reasonable accommodaf
and retaliatory termination claims umdke Rehabilitation Act, 29 U.S.C. § 761
seq, and the Americans with Babilities Act, 42 U.S.C. § 1211t segagains|

her former employer the United States Trustee Program (USTP). Def

Plaintiff's reasonable accommodation claim fails because Plaintiff was
gualified for her position and becaushe acted in bad faith during t
accommodation process; (2) Plaintiffstaliation claim fails because Defend
has stated legitimate reasons for termmmatPlaintiff; and (3) Plaintiff's claim

are barred by the doctrine of judicial estdpBecause disputed issues of mate
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fact remain with respect to Plaifiits reasonable accommation and retaliatio
claims, and Plaintiff's claims are not batrky judicial estoppel, the Court den
Defendant’s motion

l. BACKGROUND
A. Factual Background

Laurie Berquist began working as a law clerk for the office of the
Trustee in Spokane in 1997. In early 20R@&intiff began to exhibit symptoms
a then-undiagnosed health condition, vishimpacted major life activities and I
ability to regularly attend her normal woschedule. Between 2010 and 20
Berquist took an average of 7 weeksead\e per year allegedly because she |
variety of medical conditions #t made her unable to work.

In March 2012, Plaintiff was diagnosedth a thyroid disorder. She al
began to experience additiorsimptoms possibly related this disorder such @
syncopal episodes, clinical depressi@nd sleep disorder. These conditi
continued to substantiallimit many of Plaintiff's majo life activities. Defendar
issued a “Leave Restriction Memorandum July of 2012. The memorandu
outlined the existing procedures for apyal of paid medicahnd annual leavs
and stated that Plaintiff would be heid these procedures, and provided

Plaintiff was no longer eligible for a comgssed or flexiblevork schedule. Th
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memorandum further required Plaintiff substantiate anynscheduled medic
leave with doctors’ certificates.

In September 2012, Plaintiff was gtad medical leave through Decem
2012 under the Family Medical Leavet (FMLA). On November 30, 201]
Plaintiff requested an extension of tlesve of absence. Defendant asked fo
expected return to work ttaand documents detailingetmature and severity
Plaintiff’'s condition, the length of time it mdast, and any anticipated treatmer

Plaintiff's psychologist sent a lettéo Defendant on December 12, 2(

stating that Plaintiff “is suffering from number of medicalonditions,” and, ir

her opinion, Plaintiff “is not able to ratu to full working capacity at this time|

On January 1, 2013, Plaintiff informed féadant that she expected to returr
work on February 4, 2013. la letter dated daary 28, 2013, Plaintiff's intern
medicine specialist provided informatiorgarding Plaintiff's specific medic
conditions and a return to work estimabtf July 2013. On February 1, 20
Plaintiff informed Defendant that she wdutot be returning to work on Februz:
4, 2013, and that she would like to requagbaid leave through July 2013. On
same day Defendant informed Plaintiff tier previous request for an extens
of leave without pay was denied, and thla¢ had been considered absent wit

leave as of December 20, 2012.
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On June 5, 2013, Defendant formallyposed Plaintiff’'s termination frot
employment. As primary reasons for dissal, Defendantited to Plaintiff's
approximate 888 total hours of absencwl @ahe serious loss of confidence
Plaintiff's ability to report to worlon July 1, 2013 or thereatfter.

On July 1, 2013, Plaintiff returned wwork full-time. After returning tq
work full-time, Plaintiff agan did not comply with the requirements set out in
July 2010 Leave Restriction Memorandum.

On September 24, 2013, the Jumeemoval proposal was adopted ;
Plaintiff's employment was terminated.
B. Procedural History

Plaintiff filed her complaint on Septdrar 9, 2014, and Defendant answe

on November 21, 2014. EQ¥os. 1, 4. Plaintiff moved for summary judgment

May 5, 2015. ECF No. 13. ThCourt denied Plaintiff motion in an order date

August 14, 2015. ECF No. 41. Defendated this motion for summary judgme
on November 23, 2015, ECF No. 56, Rtdf responded obecember 14, 201!

ECF No. 74, and Defendant filed goheon January 19, 2016, ECF No. 96.
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.  SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate ifethmovant shows that there is

no

genuine dispute as to any material faad #re movant is entitled to judgment as a

matter of law.” Fed. R. Civ. P. 58 Once a party has moved for summary

judgment, the opposing party must poinspecific facts establishing that there is

a genuine dispute for trialCelotex Corp. v. Catretd77 U.S. 317, 324 (1986).
the nonmoving party fails to make suehshowing for any of the elemel
essential to its case for which it bears theden of proof, the trial court shou
grant the summary judgment motidd. at 322. When considering a motion
summary judgment, the Court does notighethe evidence or assess credibil
instead, “the evidence of the non-movanttasbe believed, and all justifiab
inferences are to be drawn in his favor&nderson v. Liberty Lobby, Inc477
U.S. 242, 255 (1986).
lll.  DISCUSSION

A. Reasonable Accommodation

In order to make a prima facie reasol@aaccommodation claim, a plaintiff

must show that (1) she suffers from a Hibty within the meaning of the Act, (2
she is a qualified individual inasmuch ake is able to perform the essen
functions of her job with or withouteasonable accommodation, and (3)

suffered an adverse emgment action solely becse of her disability\Walton v.
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United States Marshals Serv92 F.3d 998, 1005 (9t@ir. 2007). Defendar
argues that Berquest’s reasonable accodation claim must fail because she
not qualified for her position and bersee she acted in bad faith during
accommodation process.

1. Defendant has not established that Plaintiff was unqualified.

It

vas

the

To be a qualified indidual under the Rehabilitation Act the disabled

individual must have “requisite skill, pgrience, educatiomd other job relate
requirements.” 29 C.F.R. 81630.2(rBates v. United Parcel Serv., In611 F.3c
974, 990 (9th Cir. 2007). Additionally, thdisabled individual must be able
perform the “essential functions” of ghposition, with or without reasonalt
accommodation. 42 U.S.C. 812111(8e Humphrey v. Mem’l Hosps. As239
F.3d 1128, 1135 (9th Cir. 2001).

Defendant does not argue that Plaintécked the skill, experience,
education required for her job. In fact,appears to be undisputed that Plair
held the requisite skills xperience, and education to perform the job. ECF N¢
at 11. Instead, Defendant argues thaiirRiff was not qualified because regu
attendance is itself an essential job function that Plaintiff was not able to pe
ECF No. 56 at 14.

The court already considered thissue in connection with Plaintiff

motion for summary judgment, holding th@gular and predictable attendanc
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not per se an essential function of all jobs, and figdhat neither party he

1d

established that summary judgmentswappropriate on the question whether

Berquist was qualified for her position. ECF No. 41 at 12-13. For the re
discussed below, the Court’s conclusion remains the same.
Defendant citesSampler v. Providence St. Vincent Medical Centel

support its argument here, quoting that €sustatement that “[i]t is a rath

asons

D

r

common sense idea that if one is not dblee at work, one cannot be a qualified

individual.” 675 F.3d 1233, 137 (9th Cir. 2012). BuSamplerdoes not stand f¢
the proposition that regular attendance is @ an essential function of all jo
Instead, Sampler holds that irregular attendee may compromise essen
functions in many jobs, but that regulttendance is not required for all jold.

at 1237-39. After citing a number ofses holding that specific jobs requil

Dr

DS.

fial

ed

regular attendance, the court proceetieckvaluate whether regular attendance

was required for the plaintiff’'s job asn@o-natal nurse, conaling that it wasld.
at 1239.

Defendant has not pointed to facts suént to show that regular attendal
Is an essential job functidor a legal assistant at theS. Trustee Program or th
Plaintiff is incapable of meeting the attiance requirement for the job. Ever
Defendant had presented such evidept&antiff has produced evidence tend

to show that regular attendance may betrequired: specifically, that the U
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Trustee Program had provided extenté=ye to many other employees, including

legal assistants, and that she and othgrl@yees were allowed to work flexib
schedules and to telework. ECF No. a4 4-5. Accordingly, at a minimur
material issues of disputed fact remaoncerning whether Plaintiff was qualifi
for her position.

2.  Defendant has not established tha®laintiff acted in bad faith.

The ADA requires a process of “commaeation and good-faith exploratic
of possible accommodations between payers and individual employee
commonly called the interactive procestumphrey 239 F.3d at 1137 (citin
Barnett 228 F.3d 1105 at 1114-15). Typically breakdown in the process is
result of a party to the ptess not engaging in good faithee Smith v. Midlan
Brake, Inc.,180 F.3d 11541172 (citingBeck v. University of Wisconsin Bd.
Regents 75 F. 3d 1130, 1135 (7th Cir. 199@nstructing courts to isolate tl
cause of a breakdown and assign oespbility by identifying the bad fait
engagement of one of the parties)).

Defendant argues that Plaintiff ohstted this process by acting in kg

faith, justifying Defendant’s refusal tmntinue to accommodate her. ECF No

at 15. Specifically, Defendant argues tiaintiff (1) admitted she lied abgut

visiting her mother in the hospital andcethtestified she was “sure” she lied

other times to USTP because “everyong’li€2) refused to mvide details abol
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the medical conditions and documentationsupport leave requests; (3) m:

conflicting statements to USTP concemmpiwhen she could return to work;

provided multiple, different tern to work days; (5) wlated leave restriction

protocol on multiple occasions; and (6) takrip to Florida for two weeks at t
same time she claimed she couldn’t get @ubed because @&yncope episode
ECF No. 56 at 15-17. Plaintiff disputésese allegations, pointing to evider
that she did provide informationowcerning her medical conditions 3§
documentation to support her leave regai@std arguing that she was honest
forthcoming throughout the process. EQB. 74 at 6—7. Plaintiff further argu
that it was Defendant that actexbad faith. ECF No. 74 at 9.

As was the case when the court ded Plaintiff's motion from summa

hde
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judgment, it is clear that there wasbeeakdown somewhere in this interactive

process, but it remains unclear wimat the breakdown was caused by the
faith or obstructive behavior of Plaifitor Defendant. Reasonable minds co
differ on whether either party made sai#éint efforts in good faith to explo
possible accommodation.

3. Defendant is not entitled to smmmary judgment on the basis that
Plaintiff was reasonably accoomodated for three years.

Defendant argues that “[tthe UB’s decision to provide eve
accommodation Plaintiff reqeted for nearly three yeaamply demonstrates th

the agency acted reasonably and in gtath,” and that “Rjn employer is ng
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required to continue to offer accorodations after a lengthy period

unsuccessful accommodations.” ECF N6 at 17. While failure of pa
accommodation may be relevant to arplayer’'s determination of what, if an
alternate accommodation mhag available, it does notlieve the employer of it
continuing obligation to engage the interactive proces§ee Humphrey239
F.3d at 1138 (“[T]he employer’'s obligation to engage in the interactive pr

extends beyond the first attempt at @omodation and continues when

of

U)
—

y,

0CEeSS

the

employee asks for a different accommoaoiator where the employer is aware that

the initial accommodation is failing andrfner accommodation is needed
Accordingly, if USTP reasonably accommodhfaintiff's health issues for thre
years, it would not be dispositive avhether USTP continued to make
required efforts t®ngage in the interactivequess and reasonably accommot
Plaintiff.

B. Defendant Is Not Entitled to Summary Judgment on Plaintiff's
Retaliation Claim.

To make a prima facie case otalkation under the Rehabilitation Act,

plaintiff must show “(1) involvementn a protected activity, (2) an adve

employment action and (3) a causal link between the tBooivn v. City of

Tucson 336 F.3d 1181, 1187 (91Gir. 2003). “Once the plaintiff establishes
prima facie case, the employer has thedbaorto ‘present legitimate reasons

the adverse employment actionCbons v. Sec’y of U.S. Dep't of Treasu3$3
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F.3d 879, 887 (2004) (quotingrooks v. City of San Mate@29 F.3d 917, 92
(9th Cir. 2000)). If the employer meets iburden, the burden shifts again to
Plaintiff to show that the employer’'saséd reasons for the adverse action Vv
pretext.See id.

Defendant cites a numbeof allegedly permissible reasons for firi
plaintiff, including excessive unschedulatisences, failure to communicate,
making inconsistent statements aboutmeed to be absent based on her me
conditions. ECF NO. 56 at 11-12. Defendant argues that these reas(
sufficient to show that its decision tarn@nate Plaintiff was permissible and tl
there is no evidence that Plaintiff'sri@nation was pretext for discriminatig
ECF No. 56 at 20. Plaintiff, howevedisputes the legitimacy of each
Defendant’s stated basis for hermination. ECF No. 74 at 15-18.

The Court concludes that disputed mateissues of fact remain concern
the actual basis for Plaintiff's ternation, and summary judgment is I
appropriate on this claim.

C. Judicial Estoppel Does Not Bar Plaintiff's Claims

“Judicial estoppel is an equitablboctrine that precludes a party frq
gaining an advantage by asserting one position, and then later seek

advantage by taking a chkbainconsistent position.'United States v. Kim806

F.3d 1161, 1167 (9th Cir. 2015) (quotiHgmilton v. State Farm Fire & Cas. C0.
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270 F.3d 778, 782 {oCir. 2001)). To determine whetr judicial estoppel applies,
the Court considers whether: (1) a pastiater position is “@darly inconsistent
with its earlier position”; (2) the party suseded in its prior position; and (3) “the

party seeking to assert an inconsistent position would derive an unfair advyantage

or impose an unfair detriment on the opposing party if not estopésiy]
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Hampshire v. Maingb32 U.S. 742, 750-51 (@0) (citations omitted).

Defendant argues that judicial estoppats Plaintiff's claims because she

allegedly made prior statements or claitasDefendant and the Social Secu

ity

Administration that are “clebr inconsistent” with her claims in this case. ECF

No. 56 at 19. Defendant resi®n the inconsistenciestiveen Plaintiff's October

2013 statement to Washington’s Employm&ecurity Department that “there

was no reason for [the USTP] to fire msence my health issues were un
control” and her statements to the Social Security Administration and i
action that she was unable to work as of September 27, 20EN&(®6 at 19.
Plaintiff argues that her statement to the Employment Security Depar
viewed in context is not inconsistent whbr later statements and is, at worst,
result of inadvertence or mistake. ECF.Nd at 12—-13. She further explains tt
even if she believed she could work int@zer 2013, with the benefit of hindsig
and a better understanding bér mental health, shhad a sound basis f

changing that opinion. ECF No. 74 at 14.
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While the apparent inconsencies in Plaintiff's statements are concernjng,

the Court cannot conclude that Pi#fis current position is so clear

inconsistent with a prior position that it “amount[s] to an affront on the cc

Wyler Summit P’ship v. Turner Broad. Sys., &35 F.3d 1184, 1190 (9th Ci

2000);see also New Hampshjrg32 U.S. at 750-51. Additionally, Defendant
not demonstrated how Plaintiff would abt an unfair advantage or impose
unfair detriment on Defendant if heraghs are not estopped. Contrary
Defendant’'s argument, Plaintiff's ionsistent statements do not prev
Defendant from “meaningfullyevaluat[ing] Plaintiff's liability and damag
claims.” ECF No. 56 at 19efendant is certainly capable of considering
taking a litigation position orPlaintiff's statements about when she could W
and the importance of the statementghwespect to issues of liability a
damages.
Accordingly, Plaintiff’'s claims a not barred by judicial estoppel.

V. CONCLUSION

Viewing the facts in the light mostvarable to Plaintiff, the Court fing
that genuine disputes of material facts preclude summary judgment in favol
Defendant. The Court also concludes tREiintiff's claims are not barred by t
doctrine of judicial estoppel.

Accordingly,IT IS HEREBY ORDERED::
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1. Defendant’'s Motion for Summary JudgmerECF No. 56 is
DENIED.
IT IS SO ORDERED. The Clerk’s Office is d&cted to enter this Ord
and provide copies to all counsel.

DATED this 19" day of August 2016.

N

SALVADOR MENDOZA;JR.
United States District Judge
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