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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
LAURIE R. BERQUIST, No. 2:14-CV-0295-SMJ
Plaintiff,
ORDER DENYING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT

V.
LORETTA E. LYNCH, in her official
capacity as Attorney General of the
United States,

Defendant.

Judgment, ECF No. 13. Plaintiff argu#sat (1) she was a qualified disab

Disabilities Act (ADA), (2) the Defendahhad a duty to reasonably accommoc
her disability, (3) the Defendant failed do so, and (4) the decision by

Defendant to terminate Plaintiffemployment was based upon conduct resu
from Plaintiff's disability. The Defendanargues that genuine questions

material facts remain. Specifically, Defamd (1) disputes whether Plaintiff wa

! The Court's use of “Defendant” should be understood as a reference to the United States Trustee
Plaintiff's employer, despite Attorney Generalretia Lynch being the named party in the suit.
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Before the Court is Plaintiff Laig Berquist's Motion for Summay

person within the meaning of thRehabilitation Act and American wif

gualified disabled person within the amng of the ADA and Rehabilitation A¢
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(2) maintains that Defendant engagedthe requisite interactive process and

reasonably accommodated Plaintiff as reegli and (3) disputes whether Plain

reciprocated in good faith during theteractive process. Having reviewed

tiff

the

pleadings and the file in this mattergtiCourt is fully informed and denies the

motion.

l. BACKGROUND

A.  Procedural History

On September 9, 2014, Plaintiff flea complaint alleging discriminatig
under the Rehabilitation Act, 29 U.S.C. § 7&lseq, and the Americans wil
Disabilities Act (ADA), 42 U.S.C. 8§ 1211%t seq ECF No. 1. Defendar
answered on November 21, 2014. ECF No. 4.

On May 11, 2015, Plaintiff filed the present motion. ECF No. 13. With

this

motion, Plaintiff filed attendant declarmas, ECF Nos. 15 & 16, and Statement of

Material Facts, ECF No. 14. Defendaasponded on June 8015. ECF No. 21.
With this Response, Defendant filed a 8taént of Material Facts, ECF No. 2

and numerous declarations, ECF Nos. 238aintiff repliedon June 22, 2015.

ECF No. 33. Discovery cutoff is curriyn scheduled for Qiober 13, 2015. EC
No. 39.
Il

/

ORDER-2

A\

F




10

11

12

13

14

15

16

17

18

19

20

B. Factual Background

Defendant employed Plaintiff aslaegal Assistant from 1997 until 2013.

ECF No. 13 at 3. In early 2010, Plafhibegan to exhibit symptoms of a the

undiagnosed health condition, which immatmajor life actiities and her ability
to regularly attend her norinaork schedule. ECF No. 24t 3. Defendant allowse
Plaintiff to take extensive amounts afcaued sick leave, accrued annual le:
advanced sick leave, and leave without ddy.at 4-5. Most of this leave w
unscheduled, and Defendant had “littlerto advanced notice . . . for the v

majority of the leave takenld. at 1.

In March 2012, Plaintiff was diagnosedth a thyroid disorder. ECF No. 1

at 3. She also began to experienceitamthl symptoms possibly related to t
disorder such as syncopal episoddsical depression, and sleep disordet.
These conditions continued to substdhijtiimit many of Plaintiff's major life
activities.ld.

Defendant issued a “Leave RestoctiMemorandum” in Jy of 2012. ECH

No. 16-1. Defendant issued this menmaam after Plaintiff took a total of 41

hours of leave in 2011lld. at 1. The memorandum outlined the exis
procedures for approval of paid medicatlaannual leave, and stated that Plai
would be held to these proceduras. at 2-3. Though she had been in the [

Plaintiff was no longer eligible for @eampressed or flexible work schedul@. at
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2. The memorandum did not bar Plainfifbm taking medical leave, but rath
required her to later substsate any unscheduled dieal leave with doctors
certificatesld. at 3.

In September 2012, PHiff requested and wagranted medical leay
through December 2012 under the Fanhlgdical Leave Act (FMLA). ECF N
13 at 4. On November 30, 2012, Plaintéguested an extewsi of her leave o
absence. ECF No. 26-17. Catent with previous requests and the protocol o
Leave Restriction Memorandur@efendant asked for axgected return to wor
date and documents detailing the naturd severity of Plaintiff's condition, th
length of time it may last, and any amp@&ted treatments. ECF No. 26-17
requested that this documentation be stteoh by December 72012 in order ¢
consider this request fullyefore leave expiredd.

In response to Defendant’'s request for documentation, Plaif
psychologist sent a letter to Defendantecember 12, 2012. ECF No. 26-8.
that letter, the psychologist stated tiRdaintiff “is suffering from a number (¢
medical conditions” as diagnosed by Pldits endocrinologist, cardiologist, ar
internist.ld. The psychologist also stated thather opinion, Plaintiff “is not abl
to return to full working capacity at thisme,” but did not provide an expect
return to work date or egted duration of the illnest&d. On January 1, 201

Plaintiff informed Defendant that she e@qbed to return to work on February
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2013. ECF No. 26-19. In a letter datechudary 28, 2013, Plaintiff's intern
medicine specialist provided informatiorgarding Plaintiff's specific medic
conditions and a return to work estimaif July 2013. ECF No. 15-2 at 19.

February 1, 2013, Defendant informed Piiffithat the request for an extension

Al

Al

On

of

leave without pay was denied, and tha¢ $lad been considered absent without

leave (AWOL) as of December 20, 20I2CF No. 26-20 at 2. On February

2013, Plaintiff informed Defendant thahe would not be returning to work

February 4, 2013, and thahe would like to requesinpaid leave through July

2013.1d. Around this time, Defendant begaonsidering Plaintiff's removal from

federal serviceECF No. 29 at 2.

On June 5, 2013, Defendant formallyposed Plaintiff's termination frol
employment. ECF No. 15-6. As primary reas for dismissal, Defendant cited
Plaintiff's approximate 888 total hoursf absence and the serious loss
confidence in Plaintiff's ability to repotb work on July 1, 2013 or thereaft
ECF No. 15-6 at 1-4. This proposal was passed onto a supdreisoa different
region in the United State Trustee Progi@ne “designated deciding official”) f¢

a final decisionld. at 5.

On July 1, 2013, Plaintiff returned twork full-time. ECF No. 26 at 14.

After returning to work full-time, Rlintiff again did not comply with the

requirements set out in the July 20l@ave Restriction Memorandum at le
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twice. ECF No. 26-23. On September 2813, the June Eemoval proposal wa
adopted by the designated deciding @i and Plaintiff's employment wa
terminated. ECF No. 15-8.

Il. DISCUSSION

In moving for summary judgment, @htiff bears the burden to pro

beyond controversy”all essential elements of her clai®outhern Californie
Gas Co. v. City of Santa And36 F.3d 885, 888 (9th Cir. 2003) (quoting Willi
W. Schwarzer, et al., California PraeiGuide: Federal Civil Procedure Befq
Trial § 14:124-27 (2001)). Admission of idence before the Court for purpos
of summary judgment “must be guided by the substantive evidentiary sta
that apply to the caseAnderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986
Therefore, in order to rule on summawgdgment, the Court first needs to resq
all evidentiary objections.
A. Evidentiary Objections
Defendant has objected to Plaintiff's likits B, C, E, J, K, L, N, O, P, (
R, S, and T as inadmissible hearsBF No. 21 at 13. Additionally, Defendz
objects to Exhibits B, C, J, K, L, N, @, Q, R, S, and T as having defec{
authenticationld. at 13-14. For both objaons, Defendant relies d@rr v. Bank

of America 285 F.3d 764 (9th Cir. 2002). dhtiff responds by stating th&rr

has been superseded by a recent changeeifrederal Rules of Civil Procedu

ORDER-6
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and that “Rule 56 no longer requires tleaidence presented within a summiary
judgment motion be authenticated at that time.” ECF No. 33 at 4. Plaintiff gpes on
to defend the offered material as iBasauthenticated through testimony, gnd

either excluded from the definition diearsay under the Federal Rules of
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Evidence 801(d) or admissible hearsmder Rules 803(3), 803(4), and 803

Id. at 5.

An item of evidence may be authematied by extrinsic evidence “sufficig

to support a finding that the item is what throponent claims it is.” Fed. R. Ev
901(a). Defendant provided Plaintiff with Ekiis J, K, L, N, O, P, Q, R, S, and
as part of discovery and Plaintiff ®gnsel has establishéd personal knowledg
and his ability to testify to this fact. EQ¥o. 16 at 1-2. It isvell established tha
documents produced in discovery by a pagmponent are considered authe

for purposes of admissibilityMaljack Prods., Inc. v. GoodTimes Home Vi

Corp, 81 F.3d 881, 889 n. 12 (9th Cir. 199@ccordingly, Defendant cannpt

claim these exhibit® be inauthentic.
This leaves the question of whethBfaintiff's declaration sufficientl
authenticates Exhibits B and C. Althougtthentication is a requirement bef

admission, “an inquiry into authenticigoncerns the genuineness of an iten

evidence, not its admissibility.Orr, 285 F.3d at 776. Additionally, Rule

904(b)(4) allows authentication of documetiig review of their contents if the

ORDER-7
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appear to be sufficiently genuindd. at 778 n. 24. Exhibit B contains the bulk
medical records regarding Ms. Berquist&ahh problems at issue. ECF No. 15
Exhibit C is Ms. Berquist's FMLA apgation. ECF No. 15-3. Even a cursc
review of the contents of these two dowents under Rule 904(b)(4) is suffici
to establish “that a reasonable juroouttl find in favor of authenticity g@
identification.” United States v. Bla¢gk767 F.2d 1334, 1342 (9th Cir. 198
(quoting 5 J. Weinstein & M. Berger, \Wstein’s Evidence § 901(a) [01], at 9C

16 to —17 (1983))See also Las Vegas Sands, LLC v. Nel&i®2 F.3d 526, 533

of

p-2.

ry

nt
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r
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-

34 (9th Cir. 2011) (holding ierror a district court finding that documents were

not authentic when a review of their cents would have proven them sufficier
genuine).
Here, all documents bear either a Idtead or signature of an individy

who Plaintiff's counsel represents is available to testify to the authenticity of

tly

al

those

documents. Nothing in the documents sugdjest they are not what they purpprt

to be. As before, all pageppear to have been proviti® Plaintiff by Defendar
in the course of discovery (as evided by those pages bearing Bates ste
from Defendant’s counsel). BEndant has relied on seveod these documents
its reply brief and has sufficiently authieated those documents for that purpe
Seege.g, ECF No. 26-13 (Defendant’s Exhilt a duplicate of Plaintiff's Exhib

B). Orr, 285 F.3d at 776 (“when a documensHzeen authenticated by a pa
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the requirement of authenticity is satisfiesito that document”). Because ther

no evidence disputing the authenticity of these documents, the Court finds the

entirety of Plaintiff's Exhibits B an@ to also be suftiently authentic.
All contested exhibits are also admidsi All are eitherexcluded from th
definition of hearsay or are hearsay thagxsepted from Rule 802. Exhibits E

K, L N, O, P, Q, R, S, and T represathtements made by Defendant and

excluded from the definition of hearsay di-®. Evid. 801(d)(2). Exhibits B and
are comprised of statements reasonablyinent to medical diagnoses. Fed.
Evid. 803(4).

B. Rehabilitation Act claim

In order to make a prienfacie case under the Ruddilitation Act, Plaintiff
must show that (1) she suffers from a Hibty within the meaning of the Act, (2
she is a qualified individual inasmuch ake is able to perform the essen
functions of her job with or withouteasonable accommodation, and (3)
suffered an adverse emgment action solely becse of her disabilityWalton v.
United States Marshals Ser492 F.3d 998, 1005 (9th Cir. 2007).

1. Disability

The Rehabilitation Act incorporatesettADA’s definition of disability anc
elements of substantive liabilityd. The ADA defines “disability” as “a physic

or mental impairment that substantiallgniis one or more major life activities
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such individual.” 42 U.S.C. 8§ 12102(1)(A). “Major life activities include, but
not limited to, caring for oneself, performing manual tasks, seeing, he
eating, sleeping, walking, standing, lity, bending, speaking, breathing, learn
reading, concentrating, thinking, communicating, and working.” 42 U.S
12102(2)(A). Those impairments that apisodic or presently inactive are S
considered a disability “if [they] wodl substantially limit a major life activit
when active.” 42 U.S.C. § 12102(4)(D).

Plaintiff asserts that she experienc¢sinificant health problems” as ea
as 2010 that substantially limited onensore major life actities. ECF No. 13 3

3. Defendant asserts that Plaintiff is ditabled because she was able to do th

that seemed inconsistent with her stdtgdtations caused bier disability. ECK

No. 21 at 14-15. Despite Defendant’s aseaurtit is clear from the record there
no genuine dispute that Plaintiff sukel from some form of disability.

An individual suffers a disability when a physical or mental impairr]
substantially limits one or more majordifictivities. Neither party gets to choq
when a disability beginsSee Bragdon v. Abbot624 U.S. 624, 641 (199
(“[T]he disability definitiondoes not turn on personahoice. When significar
limitations result from the impairment, trdefinition is met.”). In early 201(
Plaintiff’'s impairment began substailly limiting one or more major lifs

activities to the point of requiring an “ireasing amount of sick leave,” ECF N
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26 at 2, and resulting in “extreme anyi&nd other mentaldalth issues.” EC
No. 13 at 3. This impairment continuaghout interruption from 2010 onward,
Plaintiff's medical providers regularlyeferred to the myriad of medic
conditions collectively as “psychological and physical conditions.” ECF No.
at 3. Nothing in the record supports #atent conclusion. Aoordingly, the Cour
finds Plaintiff to have becomgisabled as early as 2010.

2. Qualified

To be a qualified indidual under the Rehabilitation Act, the disak
individual must have “requisite skill, pgrience, educatiomd other job relate
requirements.” 29 C.F.R. 81630.2(nBates v. United Parcel Service, In&11
F.3d 974, 990 (9th Cir. 2007). Second, thsabled individual must be able

perform the “essential functions” of éhposition, with or without reasonat

accommodation. 42 U.S.C. 812111(8ege Humphrey v. Memorial Hospitals

Ass’'n 239 F.3d 1128, 1135 (9th Cir. 2001).cBease there is no dispute t
Plaintiff held the requisite skills to perfa the job after 16 years of successfi
doing so, the Court will focus on whethghe could perform the essential
functions. ECF No. 21 at 3; ECF No. 13 at 10.

“Essential functions [atethe fundamental job duties of the employm
position the individual with a disability hié or desires.” 29 C.F.R. § 1630.2(

They are the requirements of the position that a disabled individual must
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to perform “in spite of [her] handicap.Southeastern Community College

Davis 442 U.S. 397, 406 (1979). Both pastibave an independent burden to

carry as to this inquiryA defendant
functions.”” Bates v. United Parcel Service, In&11 F.3d 974, 991 (9th C
2007) (quotingEEOC v. Wal-Mart Stores, Inc477 F.3d 561, 568 (8th C

2007)). “A plaintiff bears the burden demonstrating that she can perform

essential functions of her jolwith or without reasonable accommodation.

Kennedy v. Applause, In@0 F.3d 1477, 1481 (9th Cit996) (emphasis added).

To establish that she is qualified, Plaintiff asserts that she could perfo

essential job functions both before and after her extenuical leave. ECF N

33 at 7-8. Defendant argues Plaintiff Wasable to attend work regularly,” whi¢h

it holds to be an essential job functi@amd therefore Plaintiff was not a qualifi
person under the Rehabilitation Act. EQI®. 21 at 14-15. Both parties ha

failed to meet their respective burdens. Teeord is incompletas to what th

essential job functions are for Plaffi§ position, which has precluded Plaintiff

from establishing that she is able to perform those functions.

“[R]egular and predictablattendance is not per s@ essential function (
all jobs.” Humphrey 239 F.3d at 1135 n. 11. To hatherwise would remove tf
burden of proving that a proposed accommodation is either unreasonable @

would pose an undue hardship upon the empldgieithis would also undermir

ORDER- 12
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the very fact specific nature of disktly claims, which demand an “individualize

inquiry . . . [which is] essential if [thRehabilitation Act] is taachieve its goal ¢
protecting handicapped individuals fradaprivations based on prejudic&thoo
Bd. Of Nassau County, Fla. v. Arliné80 U.S. 273, 287 (1987). To focus so
on those brief periods of time when amividual is on leave because of |
disability is a misapplication of theviés requirements and will inevitably res

in disqualification undethe ADA and Rehabilitation Adior failure to perforn

essential job function®Nunes v. Wal-Mart Stores, Ind64 F.3d at 1246-47 (9th

Cir. 1999). This is acutely true for those similarly situated as Plaintiff, suff
from a disability that is persistent, inconsistent, episodic, and severe.

While it is clear that some level dft@ndance is required for any positior
the United States Trustee Program, ituisclear what that level is. Besid
attendance, it is also uncleahat other job functions we essential for Plaintif

ECF No. 15-7 at 1 (“[N]o one realized hanany interruptions [Plaintiff] had ar

how much [Plaintiff] actually did inthe office that was not included |i

[Plaintiff's] job description.”). In light of the above, and after drawing
reasonable inferences in favor ofettbefendant, the Court is unwilling
determine what the esseitjab functions of Plaintifs position actually wer
without evidence speaking directly to thpatint, such as a written job descripti

employee statements, a vacancy amgewment, or an equivalent. T
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underdeveloped nature of the recordndeds caution. Accordingly, the Co
finds that both parties have not yet rtlegir burdens and that summary judgn
IS inappropriate at this stage.

3.  Adverse Employment ActioBased Solely on Disability

In relevant part, the Rehabilitation Act reads:

No otherwise qualified handicappewividual in the United States,

as defined in section 705(20f this title, shall,solely by reason of

his handicap, . . . be subjecteddiscrimination under any program

or activity receiving Federal fimgial assistance or under any

program or activity conductdaly any Executive agency . . .
29 U.S.C.A. § 794 (emphasis addéddn adverse employment action such
termination can be a form of dremination under the ADA and Rehabilitati
Act. SeeVinson v. Thomas288 F.3d 1145, 1154 (9th Cir. 2002) (“A failure
provide reasonable accommodation camstitute discrimination under secti
504 of the Rehabilitation Act.”);Humphrey 239 F.3d at 1139 (“For th
consequence of the failure to accomntedss . . . frequently an unlawf
termination.”). This has beamad to mean that “a plib entity can be liable fq
damages under [the Rehabtiiten Act] if it intentiondly or with deliberate

indifference fails to provide meaningfaccess or reasonable accommodatio

disabled persons.Mark H. v. Lemahieu513 F.3d 922, 938 (9th Cir. 200

2 While the two statutes are treated as identical in their definitions and elements, the ADA and the Reha
Act part company regarding what arises to discriminatitead 413 F.3d at 1064 (agreeing with the Eleve

Circuit that the less restrictive “motivating factor” standard is appropriate for ADA cldife®yely v. Ocala Start

Banner Corp. 99 F.3d 1068 (11th Cir. 1996) (declining to import the term “solely” into the standa
discrimination for claims under the ADA).
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Engaging in the interactive process as“mandatory rather than permiss
obligation on the part of employers” gmisely because discrimination can
accomplished through indifference to a disabilBarnett v. U.S. Air, In¢.228
F.3d 1105, 1114 (9th Cir. 2000yacated on other grounds sub nor.S.
Airways, Inc. v. Barnet635 U.S. 391 (2002).

Plaintiff argues (1) that Defendant falléen the obligation to engage in
interactive process in good faith, ECF N@&. at 14-15, (2) that Defendant chg
not provide a reasonable accommodatiorafoextension of unpaid leave in ort
to gain a pretext to terminate Plaintiffj. at 18-20, and (3) that Plaintiff
termination was the result of discrimaition on the basis of her disabilitg. at 20.

Defendant asserts that it engaged in an interactive process in good f
some time and argues that it was Plaintiff who ultimately did not act in good
ECF No. 21 at 15-16. Also, Defendargues that the requested accommodz
was unreasonable in light of the amoohtime Defendant lthbeen engaged

the interactive procesdd. at 18. Finally, Defendant believes that Plainti

termination was properly founded on conductelated to her disability. Id. at 17.

a. The Interactive Process

To achieve the goals of the Refligéition Act and the ADA, there is

process of “communication and gofadth exploration of possibl

accommodations between employers enttividual employees” commonly call¢
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the interactive processiumphrey 239 F.3d at 1137 (citin@arnett 228 F.30
1105 at 1114-15). The “mandatory obligetiunder the ADA to engage in

interactive process” arises “[o]jnce amployer becomes aware of the need

an

for

accommodation.Humphrey 239 F.3d at 1137. The aeatyrocess need not be a

formal one. 29 C.F.R. Pt. 1630, App. 8§ 1630.9

Typically, a breakdown in the procesghg result of a party to the process

not engaging in good faitteee Smith v. Midland Brake, Int80 F.3d 1154, 1172

(citing Beck v. University of Wisconsin Bd. of RegenfsF. 3d 1130, 1135 (7
Cir. 1996) (instructing courts to isotathe cause of a breakdown and as
responsibility by identifying the bad faitthgagement of one of the partie
Should an employer obstruct this processguictive relief is an available reme
to insure compliance with the requiremeiigood faith interaction and to requ
reasonable accommodationBarnett 228 F.3d at 1116 n.7. Other than

obstruction, liability will arise if the employdailed to engage in the interacti
process and “a reasonable accomniodavould have been possibléfumphrey
239 F.3d at 1138. Howevemg@aging in the interactive process does not re(
that any requested accommodation mustadopted by the employer, as “[
‘employer is not obligated to providen employee the aommodation [she
requests or prefers, the employereed only provide some reasona

accommodation.Zikovic v. Southern California Edison C802 F.3d 1080, 108
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(9th Cir. 2002) (quotinde.E.O.C. v. Yellow Freight Sys. In@53 F.3d 943, 951

(7th Cir. 2001)).

According to the Plaintiff, refusing forovide the requested accommoda

without offering an alterrteve demonstrates that Def@ant failed in the duty to

[ion

engage in an interactive process. ENB. 13 at 17. Plaintiff states that the

accommodation of extending more unpdedve was reasonable “because
accommodation proposed by Plaintiff syain fact, entirely successful,” a
enabled her to recover from hewndition and return to workd. at 18. Plaintiff
provides statements from internal emaitregspondence at Defendant that ext
a certain disregard for Plaintiff's conditi@md situation, which Plaintiff claims
evince a bad-faith participation in whBtefendant termed as the “employe
game.”ld. at 6.

In response, Defendant claims thataid engaged in the interactive prog
in good faith throughout Plaiiff's employment. ECF No21 at 16. In addition t
providing evidence of Plaintiff's discreédd statements regarding the reasons

some of her medical leave, Defendardgoaprovides the medical documents |

Plaintiff provided to substantiate heitial FMLA and exten®ns thereof. ECF

No. 33 at 5-13. Defendant believes thdeseuments are vague and incomplete
any breakdown in the interactive procesartst with Plaintiff's reluctance t

engage in good faith.
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From the record before the Court, it is clear that there was a brea
somewhere in this interage process. That said, it is not clear whether
breakdown was caused by the Haih or obstructive behawi of the Plaintiff or
the Defendant. Reasonable minds couftedias to whether Defendant had mq
a number of efforts in good faith teasonably accommodateafitiff's disability
over the course of the preceding yedry allowing varying work schedulg
approving advanced leave,dagranting unpaid leave. It is also possible to i
from the record that during the periodl time when Plaintiff was AWOL, sh
engaged in the interactive process omatéd basis and lefbefendant with few
informed choices. Because of this, summary judgment is not appropriate.

b. Reasonable Accommodation and Undue Hardship

Reasonable accommodation is defined‘rasdification or adjustments t{
the work environment, or to the manner or circumstances under which the p
held or desired is customarily perfaety that enable an individual with
disability who is qualifiedo perform the essentialiictions of that position.” 2
C.F.C. 8§ 1630(0)(1)(i)). Each case greres [employers to conduct] a fa
specific, individualized analysis of thesdbled individual's circumstances and
accommodations that might allow [the dikad individual] to meet the progran
standards.’"Wong v. Regents of University of Californit82 F.3d 807 (9th Ci

1999). Any accommodation must be effectiteS. Airways 535 U.S. at 40(
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Determining what could be a reasonaateommodation is a “continuing’ du
that is ‘not exhausted by one effortMcAlindin v. County of San Diegh92 F.30
1226, 1237 (9th Cir. 1999) (quotirigrado v. IBM Corp, 145 F.3d 437 (1st Ci
1998)). Finally, whether a particular regtesd accommodation is reasonable
guestion of fact, and “a court should gleithe risks and alternatives, includ
possible hardships on the employer, d®termine whether a genuine issue
material fact exists as to thheasonableness of the accommodatidiarikowsk
Lee & Assocs. v. Cisnero8l F.3d 891, 896 (7tGir. 1996) (citingUnited State
v. California Mobile Home Park Mgmt. C&®9 F.3d 1413, 1418 (9th Cir. 1994
Nunes 164 F.3d at 1247 (citinBarnett v. U.S. Air, Inc.157 F.3d 744, 752 (91
Cir.1998)).

On this issue, Plaintiff argues thde]xtended unpaid leave is a we

established acceptable form of reasonasisommodation,” and that just such

accommodation was possible and should Hmeen provided to Plaintiff. ECF Np.

13 at 17-18. Indeed for some employeaspaid medical leave can be the o

available accommodation of their disabilitffee Nunes164 F.3d at 1247.

Furthermore, “arextensionof an existing leave per . . . may be a reasona
accommodation if it does not pose andue hardship on the employeid.

(emphasis added).
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For its part, Defendant argues tleatending unpaid leave placed an undue

hardship on the office. ECF No. 21 at #tis well settled that “[a] demand for an

effective accommodation caliprove unreasonable because of its impact, npt on

business operations, bom fellow employees. . U.S. Airways, In¢.535 U.S. at
400. This is what Defendant allegediisn September 24, 23 letter terminating
Plaintiff’'s employment. In part, it states:
Your lengthy absence from thgp&kane Office created a significant
hardship not only on that office, batso on other regional staff. . . .
Also, as a result of your absence, . the set-up of [creditor
meetings], the transfeof the recordings of [those meetings], the
answering of telephones, and trendling of mail and other reception
duties, were divided amonghar staff on a daily basis.
. . . Since other staff members hadny other functions to fill, your
absence contributed to an increas the overall stress level and a
reduction in productivity in the Spokane District Office.
ECF No. 15-8 at 2-3.
Based on this evidence, the incompleteord, and the fact intensive nat
of this inquiry, a material question Iktremains as to whether the reques

accommodation—an extension eflve without pay—was reasonable.

C. Discrimination on basis of disability

In light of the disputes of materiadts in this present order, the Court \
refrain from examining this pacular issue closely. Furthermore, the Court sht

be “generally reluctant to [order] sumary judgment in a case in which 1
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motivation of a party is placed in issu¢daydon v. Rand Corp605 F.2d 453,

455 n.2 (9th Cir. 1979). Accordingly, thissue is reserved fa more advancead

stage of the litigation.

.  CONCLUSION

When all the facts are viewed in thght most favorable to the Defendant,

the Court finds that there exist genuinspdites of material facts which preclu
summary judgment in favor dfie Plaintiff at this time.

Accordingly, IT IS HEREBY ORDERED: Plaintiffs Motion for
Summary JudgmenECF No. 13 isDENIED.

IT IS SO ORDERED. The Clerk’'s Office is dected to enter this Ord
and provide copies to all counsel.

DATED this 14" day of August 2015.

s

SALVADOR MENDOZ:, JR.
United States District Judge

Q:\SMJ\Civil\2014\Berquist v. Hder-0295\ord.deny.msj.lc2.docx
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