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v. Colvin

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MANUEL S. ABRAHAMSON,

Plaintiff, No. 2:14CV-00308RHW

; DEPENDANT S MOTION FOR
CAROLYNW. COLVIN, SUMMARY JUDGMENT
Acting Commissioner of Social
Security,

Defendant.

Before the Court are the parties’ crasetions br summary judgmenECF
Nos. 11, 12 Sara HerWaldrouprepresentdlanuel S. AbrahamsafiPlaintiff” or
“Claimant”) and Special Assistant United States AttorBegjamin Groebner
represents Defendant Commissioner of Social Sedini¢ “Commissioner”).
Plaintiff brings this action seeking judicial review, pursuant to 42 U.S405%)),
of the Commissioner’s final decision, which denied his application for
Supplemental Security Income (“SSI”) under Title Xdflthe Social SecumtAct,
42 U.S.C 88 13811383F. After reviewing the administrative record and briefs

filed by the parties, the Court is now fully informelor the reasons set forth
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below, the Court granf3efendants Motion for Summary Judgmeand directs
entry of judgment in favor of Defendant
l. Jurisdiction

Plaintff filed an application for SSI benefitsn February 9, 2011. Tr. 153
159 Plaintiff's application was initiallgenied on May 26, 2011, Tr. 78, and
on recomsideration on September 1412, Tr. 8094. Plaintiff filed a written
request for hearing d@ctober 20, 2011. Tr. 1110. OnOctober 292012,
Administrative Law Judge (“ALJ"Moira Ausemdheld a hearing ispokane,
Washington. Tr. 394. OnFebruary 1, 201,3he ALJ issued aeattision findng
Plaintiff ineligible for SSI payments. Tr. 223. The Appeals Council denied
Plaintiff's request for review oMay 12, 2014, Tr. @, making the ALJ’s ruling
the “final decision” of the Commissione©n July 2, 2014, Plaintiff requestadi5
day extension to file a civil action, Tr-4,, which the Appeals Council granted on
August 8, 2014 Plaintiff timely filed the present actiaam September 19, 2014,
and accordingly, Plaintiff's claims are properly before this Counrsyant to 42
U.S.C. § 405(g).

Il.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable qaiysi

mental impairment which can be expectedesult in death or which has lasted or

ORDER GRANTING DEFENDANT 'S MOTION FOR
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can be expected to last for a continuous period of not less than twelve mealiths
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be deterniiodd

under a disability only if his or her impairmeft® of such severity that the
claimant is not only unable to perform previous work, but cannot, considering
claimant's age, education and work experience, engage in any other substantig
gainful work which exists in the national economy. 42 U.S.C. 88 3@3(4) &
1382c(a)(3)(B).

The Commissioner has established a-fitep sequential evaluation process
for determining whether a claimant is disabled within the meaning of thal Soci
Security Act. 20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(@¥nsburry v.
Barnhart,468 F.3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engaged in “substant
gainful activity.” 20 C.F.R. 88 404.1520(b) & 416.920(b). Substantialfigjai
activity is defined as significant physical or redractivities done or usually done
for profit. 20 C.F.R. 88 404.1572 & 416.972. If the claimant is engaged in
substantial activity, he or she is not entitled to disability benefits. 20 (8E.R
404.1571 & 416.920(b). If not, the ALJ proceeds to siep

Step two asks whether the claimant has a severe impairment, or combing
of impairments, that significantly limits the claimant’s physical or mental ability

do basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). A severe
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impairment § one that lasted or is expected to last for at least twelve months, a
must be proven by reference to objective medical evidence. 20 C.F.R. 88
404.150809 & 416.90809. If the claimant does not have a severe impairment,
combination of impairments, the disability claim is denied, and no further
evaluative steps are required. Otherwise, the evaluation proceeds to tiseefhird
Step three involves a determination of whether any of the claimant’s seve
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to preclude substantiallgeatifity.

20 C.F.R. §8 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.92p;

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listings”). If thpairment meets or
equals one of the listed impairments, the claimapérssedisabled and qualifies
for benefits. Id. If the claimant is noper sedisabled, the evaluation proceeds to
the fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R. 88 40620
& 416.920(e)(f). If the claimant can still perform past relevant work, then the
claimant is not entitled to disability benefits and the inquiry ¢helie. Id. If the

claimant cannot perform past relevant work, the ALJ must proceed to\&ep fi

Step five shifts the burdeén the Commissioner to prove that the claimant i$

able to perform other work in the national economy, taking into account the

ORDER GRANTING DEFENDANT 'S MOTION FOR
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claimant’s age, education, and work experierfsee20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet thi
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work;rad (2) such work exists in “significant numbers in the
national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(dB&j)ran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
[ll.  Standard of Review

A district court's review of a final decision of the Quissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ #05(|
limited, and the Commissioner's decision will be disturbed “only if it is not
supported by substantial evidence or is based on legal eHdkV. Astrue, 698
F.3d 1144, 11589 (9th Cir. 2012) (citing 8 405(g)). Substantial evidence mean
“more than a mere scintilla but less than a preponderance; it is such relevant
evidence as a reasonable mind might accept as adequate to support a conclug
Sand@the v. Chaterl08 F.3d 978, 980 (9th Cir.1997) (quotisgdrews v.
Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995)) (internal quotation marks omitted).
In determining whether the Commissioner’s findings are supported bystiakt
evidence, “a reviewing court must consider the entire record as a whole and m

not affirm simply by isolating a specific quantum of supporting ewadeén
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Robbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th Cir. 2006) (quotiigmmock
v. Bowen879 F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALJMatney v. Sullivan981 F.2d 1016, 1019 (9th Cir.
1992). If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they apparted by
inferences reasonably drawn from the recokblina v. Astue 674 F.3d 1104,
1111 (9th Cir. 2012)see alsarThomas v. Barnhare78 F.3d 947, 954 (94@ir.
2002) (if the “evidence is susceptible to more than one rational interpnetane
of which supports the ALJ’s decision, the conclusion must be upheldiyedver,

a district court “may not reverse an ALJ's decision on account of an erras that i
harmless.'Molina, 674 F.3d at 1111. An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatidd.’at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisiorigshinseki v. Sanders56 U.S. 396, 469.0 (2009).

V.  Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and areonly briefly summarized here. Plaffitvas born on November 19, 1969,
and was 43earsold onthe date of the hearing. Tr. 18Plaintiff obtained a GED

in the “mid 1990°'s’ Tr. 44, and has workeds aconstruction worker angeneral

ORDER GRANTING DEFENDANT 'S MOTION FOR
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laborer invarious settings with a range of medium to very heavy exertional
demands, Tr. 59.

Plaintiff alleges he is disabled primarily because of injuries resulting from
two significant motor vehicle accidents. The first accident occurred in May of
2007 Tr. 526. Plaintiff sustained a left midshaft femur fracture by traumatic
impalementresulting in & massive hemorrhatjyérom hisleft thigh, Tr. 526,and a
right distal tibia fractureTr. 535 Infection in Plaintiff's left leg required surgical
intervention ortwo occasions, once in August of 2007, Tr. 635, and again in Mal
of 2011, Tr. 2567. In December of 2010, Plaint&fain injured his left leg when
heslipped on ice and sustained a proximal tika&ture in the metaphyseal ai@fa
his left leg Tr. 638. The secondotor vehicleaccident occurred in January of
2012, and Plaintiff sustained bilateral wrist fractures, a fracture ofdnslitvie
bone, and a closed head injury.

V. The ALJ’s Findings

The ALJ determined that Plaintiff was not disabled utderSocial Security
Act ard denied his application for SBéneits. Tr. 2233,

At step one the ALJ found that the Plaintiff had not engaged in substantia
gainful activity sincé~ebruary 7, 2011Tr. 24(citing 20 C.F.R. § 4167 et seq).

At step two, the ALJ found Plaintiff had the following severe impairments:

status posteft lower extremity surgery, cognitive disorder likely substance

ORDER GRANTING DEFENDANT 'S MOTION FOR
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induced, and personality disorder, not otherwise specified. Tcittdg 20 C.F.R.
8§ 416.20(c)).

At step three, the ALJ found that Plaintiff did not have an impairment or
combination of impairments that meets or medically equals the severitg of on
the listed impairments in 20 C.F.R. 88 404, SuBptApp. 1. Tr. 2%citing 20
C.F.R. 88 416.920(d), 41925, and 416.926).

At step four, the ALJ foundhatPlaintiff had the resiual functional
capacityto perform light workand is able to stand or walk up to six hours in an
eighthour workday and sit for up to six hours in an eigbtir work day.Tr. 27.

In addition, the ALJ found that Plaintiff can occasionally climb ramps & st
and balance, stoop, kneel, and crouch, but must avoid crawling, climbiggy rop
ladders, or scaffolds, and concentrated exposure to extreme cold and heat,
humidity, vibraion, and hazardsld. With respect to Plaintiff #on-exertional
limitations, the ALJ found that Plaintiff can perform simple and routsks but
must be limited tdrief superficial contact with the general publid. Vocational
expert Dian&KramerCDMS testified at the hearing that an individual with the
abovedescribed residual functional capaatuld not perform any of Plaifits
past relevant work, Tr. 580, and based on this testimony, the ALJ found that

Plaintiff is unable to pdorm his past relevant work, Tr. 31

ORDER GRANTING DEFENDANT 'S MOTION FOR
SUMMARY JUDGMENT ~8




1C

11

12

13

14

15

16

17

18

1¢

20

At step five the ALJ found, after considering his age, education, work
experience, and residual functional capacity, that Plaintiff is capable afgraki
successful adjustment to other work that exists in significanbarsim the
national economy. Tr. 323.

VI. Issues for Review

Plaintiff contendghat theALJ erred by (1¥ailing to find that Plaintiff's
hepatitis B, hepatitis C, status post right distal tibia fracture, and status po
bilateral wrist fractures were severe impairmgatsl(2) improperly assessing
Plaintiff's residual functional capacity.

VII. Discussion

As an initial matteralthough Plaintiff assigns error to the ALJ’s findings
that his hepatiti® and hepatiti€ are norsevere impairments, as the government
points out, ECANo. 12 at 2, he does not advance any arguments on this issue ir
opening brief. Because Plaintiff has not argued the issue with specthaty,
Court need not address Bee Carmickle VCommissioner, Soc. Sec. Admb83
F.3d 1155, 1161 n. 2 (9th Cir. 2008). In any case, Plaintiff appears to have
conceded this point, as his reply brief contains a statement of issuesahaitio
assign erroto the ALJ'sseverityfindings with respecto Plaintiff's hepatitisB
and hepatitiC. ECF No. 14 at 1.

\\
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A. Step Two Severity Findings

Plaintiff argues that the ALJ erred at step two of the sequential evaluatior
process by finding that higght distal tibia fracture and bilateral wrist fractures
were norsevere.ECF No. 11 at 102. The Commissioner responds that the ALJ
properly found that Plaintiff's bilateral wrist fractures were 1sewere, and that
any error in the ALJ’'s severity finding with respect to Plaintiff's tidistal tibia
fracture is harmless. ECF No. 12 a62

An impairment or combination of impairments can be found to be non
severe only if the evidence establishes a slight abnormality that has no amee th
minimal effect on an individual’s ability to workSmolen v. Chate80 F.3d 1273,
1290 (9th Cir. 1996). A finding that an impairment or combination of imEants

are nonsevere must be “clearly established by medical evidénd&'ebb v.

Barnhart 433 F.3d 683, 687 (9th Cir. 2005) (quoting SSR2851985)).

1. The ALJ Properly Found Plaintiff's Bilateral Wrist Fractures to be
Non-Severe

The ALJ’s finding that Plaintiff's bilateral wrist fractures are rsmvere is
clearly established by medical eviden€daintiff fractured his wrists in a severe
motor vehicle accidenh January of 2012and both wrists required surgical repair
Tr. 660. By February of 2012, Plaintiff's wrists had healed sufficienthaie his
casts removed. Tr. 491. The treatment notes for that visit indicatendtang

revealed “good alignment,” “abundant healing,” and “adequate” fracture reluct

ORDER GRANTING DEFENDANT 'S MOTION FOR
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Tr. 493. Abilateral upper extremity exaperformed during that same visit
revealed normal findings, other than some right wrist tenderness. 3Ir. 49
Diagnostic imaging @formed in May of 2012onfirmed that Plaintiff's fractures
had healed and we without significant radiographic complication. Tr. 67H%he
few treatment records subsequent to Plaintiffisst surgery contain little, if any,
evidence that Plaintiff's bilateral wrist fractgranpose ongoing functional
limitations that would affect his ability to engage in basic work activitidse T
treatment records that are availatdmfirm the ALJ’s conclusiothat Plaintiff's
fractures have healedtiwout significant complicationSeeTr. 493, 675679.

2. The ALJ Erred by Finding Plaintiff's Right Distal Tibia Fracture to
be NonSevere but the Error was Harmless

In May of 2007, Plaintiff sustainedaumaticinjuries in a motor vehicle
accident. In addition to the lower left extremity injuries the ALJ found to be
severepPlaintiff also fractured higght distal tibia. Although the ALJ does
consider that Plaintiff “fractured numerous bones” and has metal hardwaté in b
of his knees as a result of the 2007 acciddredid not specifically list or discuss
Plaintiff's right distal tibia fracture. The lack of explanation accompanying the
ALJ’s conclusion that Plaintiff's right distal tibia fracture is regvere fails to
show that this conclusias clearly established by medical evidence, and

accordingly is in error.

ORDER GRANTING DEFENDANT 'S MOTION FOR
SUMMARY JUDGMENT ~11
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Any errorin ALJ Ausemss finding at step two, however, is harmless
provided that she considered functional limitations arising from eaclaiotif's
impairments, both severe andn-severe, when assessing Plaintiff's residual
functional capacity. See20 C.F.R. 8 416.945(a)(2) (requiring an ALJ to consider,
all medically determinable impairments when assessing a claimant’s residual
functional capacity)see also Lewis v. Astru#98 F.3d 909, 910 (9th Cir. 2007)
(holding that failure to consider an impairment at step two is harmlesgsadrere
the ALJ includes limitations arising from that impairment in his or her
determination of the claimant’s residual functional capacity)caBseas
discussed belovnfra pp.21-22, the ALJ properly assessed Plaintiff's residual
functional capacitypased on th&nctional limitations supported by the recoany
errorin failing to classify plaintiff's right distal tibia fracture as a severe
impairmentat step two was harmless.

B. Opinion Evidence

Plaintiff challenges the weight accordedevery singlanedical opinion of
record First, Plaintiff contendthat the ALJ inproperly discountethe opinions
of treatng physician Carla Smith M.Direatingphysiciars Ted Sousa M.D. and
Coy Fullen D.Oat the David C. Wynecoop Memorial Clinexamining physician
Dennis Pollack Ph.dand“other source” Karen Laemmie ARNFSecad,

Plaintiff submits that the ALJ improperly accorded “substantial weight”do th

ORDER GRANTING DEFENDANT 'S MOTION FOR
SUMMARY JUDGMENT ~12




1C

11

12

13

14

15

16

17

18

1¢

20

opinions of norexamining physicians Alnoor Virji M.Dand Renee Eisenhauer
Ph.d.who prepard the residual functional capacity assessment accompanying
Plaintiff's denialon reconsideratianThe Commissioner respontieat the ALJ
properly weighed the conflicting medical opinions contained in the recatd
gave legally adequate reasons for the weight assigned to each opinion

1. Physiciars’ Opinions

The Ninth Circuit has distguished between three classes of physidians
defining the weight to be given to their opinions: (1) treating physicians, who
actually treat the claimant; (2) examining physicians, who examine but deaiot t
the claimant; and (3) neexamining physi@ns, who neither treat nor examine the
claimant. Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995A treating
physician’s opinion is given the most weight, followed by an examininggags
and then by a neaxamining physicianld. at 803831. Inthe absence of a
contrary opinion, a treating or examining physician’s opinion may not eetee|
unless “clear and convincing” reasons are providddat 830. If contradicted, a
treating or examining doctor’s opinion can be discounted for “spedaific a
legitimate reasons that are supported by substantial evidence in the rédoed.”
830-31. The controverting opinion of a neramining physician, however, does
not by itself constitute substantial evidence justifying the rejection of a tremting

examining physician’s opinionid. at 831.

ORDER GRANTING DEFENDANT 'S MOTION FOR
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a. The ALJ Properly Accorded Little Weight to the Opinion of
Carla Smith M.D.

The ALJ accorded little weight to Dr. Smith’s opinion that Plaintiff could
only attend class once weekly for one and a half hours as a result of his bilater
wrist fractures, Tr. 494ecause the opinion was given only a month after
Plaintiff's accident and thus, did not reflect the improvement in Plamtiff’
condition evidencely subsequent treatment recqris 24. Plaintiff agues that
although the ALJ is correct that Dr. 8imopined on plaintiff's condition “just
after the accident in which Plaintiff sustained his injuries,” nothingrirSinith’s
note indicates that the assessed limitations are of limited duration. EGE KbD.
11. The difficulty with this argument, however, is that the medical egalen
corroborates the ALJ’s conclusion that Dr. Smith’s opinion regarti@geverity
of Plaintiff's limitations does not address his continued improvemenrvspogery.
Dr. Smith’s opinion predates the removal of Plaintiff's casts, asddetailed
above,suprap. 10-11, postsurgerytreatment records indicate tHlintiff's
condition improved dramaticallyin light of the significant improvement in
Plaintiff's condition sbbsequent to Dr. Smith’s opinion concerning lingtations
imposed byPlaintiff's bilateral wrist fractures, the ALJ’'s decision to accord little
weight to that opinion is appropriate.

\\

\\
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b. The ALJ Properly Accorded Little Weight to the Opinions of Ted
Sousa, M.D., and Coy Fullen, D.Oat the David C. Wynecoop
Memorial Clinic

In March of 2011Dr. Sousaompleted a functional assessment form for th
Washington State Department of Social and Health Services. TF0430Br.
Sousa indicated that Plaintiff's condition was expected to impair his abiliprio
for three months. Tr. 303e opined thatduring that period, Plaintiff would be
able to stand for between one and two hours in an-bmintwork day, sit for eight
hours, and occasionally lift ten pounds. Tr. 303. In August of 204 Eullen
comgeted the same formTlr. 30001. Dr. Fullenindicatedthat for 28 weeks,
Plaintiff could stad for less than one hour in aighthour workday, sit for eight
hours, and could not lift any weighTr. 300. The ALJ accorded little weight to
the opinionsof these physicians because “the opinionshatesupport [sic] by the
medical evidence of record or the weight of the evidence.”

Plaintiff's contention that the ALJ provided legally insufficient reasomns f
according little weight to Dr. Sousa and Dr. Fullen is unavailinghe paragraphs
immediatly preceding the ALJ’analysisof Dr. Sousa’s and Dr. Fullen’s
opinions, the ALJ discusses, in degdtie evidence that supports fiadings
concerning Plaintiff's exertional limitations. Tr.-28. As this discussion
elucidates, evidence of Plaintdfactivities during the period of disability,

including Plaintiff's ability to ride a fouwheeler Tr. 315,and care for his father,

ORDER GRANTING DEFENDANT 'S MOTION FOR
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who hasseverecancer, Tr47-48, undermine both doctors’ opinions that Plaintiff's
impairments impose exertional limitas that render him disabletoreover,
treatment records around the time of Dr. Sousa’s and Dr. Fullen’s egahiafi
Plaintiff reflect asignificantlymore positive prognosis of his condition.

In an examination of Plaintiff conducted btarch 10, 2011, Dr. Sousa
indicated that despite some stiffness in the left knee, Plaintiftaiag) wellafter
fracturing his left tibian December of 2010. Tr. 211. The physical examination
conducted during that visit revealed no “remarkable eryffiemd normal
strength to hip flexion and knee extension and flexion.By April of 2011,
Plaintiff's treatment records indicate th&was ambulating without any problems
or pain. Tr. 264.Although Plaintiff required additional surgery in May ofl20
because of infection, Tr. 256, treatment records fiane of 2011 indicate that
Plaintiff was walking, albeit with a bit of a limp, and that his pain was-well
controlled. Tr. 249.In September of 2011, the month after Dr. Fullen rendered
opinion, Dr. Fullennoted that Plaintiff only suffereiom occasional painlr. 447,
and began to taper down Plaintiff's pain medicatitm447, 451, & 455.In
November of 2011, Dr. Fullen noted that Plaintiff's left knee had gooderahg
motion despite someain and recommended that Plaintiff's pain medication be

tapered again in January of 20TR. 455.

ORDER GRANTING DEFENDANT 'S MOTION FOR
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As the foregoing discussion demonstrates, Dr. Sousa’s and Dr. Fullen’s
opinionsthat Plaintiff's impairments impose disabling limitaticar® inconsistent
with Plaintiff's activities during the period of disability and b@ntemporary
treatment records, which providesignificantly more positive assessmenha
condition This inconsistencgonstitutes substantial evidence supportire
ALJ’s conclusim regarding Dr. Sousa’s and Dr. Fullen’s opinions of Plaintiff's
limitations: that neither is supported by the medical record or the weight of the
evidence.

c. The ALJ Erred in According Little Weight to the Opinion of
Examining Physician Dennis PollackPh.D. but such Error was
Harmless

Examining physician Dennis Pollack, Ph.D. conductedy&hological exam
on August 23, 2011, and provided an extensive report outlining Planmtiéntal
impairments. Dr. Pollack assigned Plaintiff a Global Assessnméntrtionng
(“GAF”) score of 50, Tr. 82-which indicates serious symptoms or any serious
impairment in social, occupational, or school function#ug, PSYCHIATRIC
ASSN, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS32-34 (4th
ed., text revisior2000}—butdid not provide a functiobby-function assessment of

Plaintiff's abilities and limitations. The ALJ discussed Dr. Pollack’s findettgs

length, but ultimately accorded little weight@o. Pollack’s opiniorbecausdis

ORDER GRANTING DEFENDANT 'S MOTION FOR
SUMMARY JUDGMENT ~17




1C

11

12

13

14

15

16

17

18

1¢

20

findings“were reflective of undue reliance upon subjective allegations of an
individual trying to qualify for disability.” Tr. 30.

Plaintiff takes particular exception to the ALJ’s implication that Plaintiff
exaggerated his mental limitations during Dr. Pollack’s evaluatigujray that
because every claimant evaluated by a consultative examiner is “trying ty qual
for disability” the ALJ’s explanation failed to provi@especific and legitimate
reason for according littkeight to Dr. Pollack’s findingsThis argument puts
undue emphasis on the portion of the ALJ’'s conclusion referencing Pkintif
desire to qalify for disability benefits. The ALJ'determination that Dr. Pollack’s
opinionshould be accorded little weightdkearlybased on a finding that his report
wasbased upon Plaintiff subjective allegations, which the ALJ found td‘bet
entirely credible’ Tr. 31.

The problem with the ALJ’s conclusiam this contexis thatDr. Pollack’s
opinion is premised, not on Plaintiff's subjective allegations, ®teadon
clinically acceptedabjectivediagnostic techniques: the mental status examinatiof
the Weschler Adult Intelligence Scatee Minnesota Multiphasic Personality
Inventory, and the trail making teskee, e.gAtkins v.Virginia, 536 U.S. 304,

309 n. 5 (2002) (noting that the Wechsler Adult Intelligence Scale test is the
standard instrument in the United States for assessing intellectual fungtioning

Wall v. Astrue No. C115308JLR-JPD, 2012 WL 555250, at *6 (W.D. Wash.

ORDER GRANTING DEFENDANT 'S MOTION FOR
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2012)(indicating that mental status examinations and trail making tests constitt
“objective” medical evidence); anidyan v. Clarke281 F. Supp. 28008, 1032

(D. Neb. 2008])noting thatthe Minnesota Multiphasic Personality Inventory is the
“gold standard” for objective psychological testinggjoreover the Minnesota
Multiphasic Personality Inventong specifically designetb address the ALJ’s
concerns about the accuracy of Dr. Polladkidings bymeasuing, not onlya
claimant’spersonality traits, but also possible malingersgg Wedge Astrue

624 F. Supp. 2d 1127, 1131 (C.D. Cal. 2008). Nowhere in Dr. Pollaeghdst
doeshesuggest that Plaintiff was feignimg exaggeratindiis symptoms.

A holistic review of Dr. Pollack’s report reveals that his findings were bast
primarily, if not completely, on the resultsmiedically acceptedbjective
psychological testing. As a result, the ALJ’s conclusion that Dr. Padldicklings
“were reflective of undue reliance upon [Plaintiff's] subjective allegatiaasot
supported by substantial evidence in the record and accordingly, is in error.

The ALJ’s error in according little weight for. Pollack’s opinion is
harmlesshoweverpecause the functional limitations reflected by Dr. Pollack’s
findings were ultimately incorporatanto the ALJ'sdeterminatiorof Plaintiff's
residual functional capacitylheresidual functional capacigetermination
contained in the ALJ’s decisias basedon anassessmermrepared byon

examining,state agency physicians Dr. Virji and Dr. Eisenha@ampareTr. 27
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(ALJ’'s assessment of Plaintiff's residual functional capacitith Tr. 88-92 (Dr.
Virji's and Dr. Eisenhauer’s joistssessment ofi&ntiff's residual functional
capacity; see alsadlr. 29 (according substantial weight to Dr. Virjaad Dr.
Eisenhauer'®pinion). The state agency physiciarassessment of Plaintiff's
residual functional capacifully incorporates the findings contained in Dr.
Pollack’s report Tr. 84-86. Consideration of Dr. Pollack’s findings translated to
limitations to simple, repetitive tasks and superficial contact with others, ,Tr. 91
both of which the ALJ included in hassessment of Plaintiff's residual functional
capacity. Tr. 27.Thus, aspite the ALJ’s erroneous rejection of Dr. Pollack
findings theresidual functional capacityetermination contained in her decision
adequately encompasgbg functional limitéionsthose findings reflectThe

ALJ’s error in according little weight to Dr. Pollack’s opinion vilasrefore
inconsequential to the ultimate nondisability determinationaaadrdinglyis
properly considered harmlesSeeMolina, 674 F.3d at 1115

d. The ALJ did not Err in According “Substantial Weight” to the
Opinions of State Agency Physician®r. Virji and Dr. Eisenhauer

Plaintiff contends that the ALJ erred in according “substantial weight'eto t
opinions of norexamining physicianBr. Virji andDr. Eisenhauer Plaintiff
submits that the ALJ’s reliance on these opinions is erroneous béodhse
doctorsassessed Plaintiff's ability to wogkior to his motor vehcle accident in

January of 201t which he suffered additional injurieReview of the record
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reveals however that these injuries did not ultimately result in lasting symptoms
or functional limitations that undermine Dr. Vigiand Dr. Eisenhau&ropinions
Records from after the January 2012 accident fabmsst entirelyon the

treatment of Plaintiff's bilateral wrist fractures, and, as discussed atgwe pp.
10-11, there is little, if any, evidence that those fractures impose ongoing
functional limitations that would affect Plaintiff's ability to engage in basic work
activities. Without such evidence, Dr. Virji's and Dr. Eisenkgsi opinions retain
their efficacy, andccordinglythe ALJ’s reliance upon those opinions was propet,.

2. The ALJ Properly Accorded Little Weight to the Opinion of Karen
Laemmie ARNP

Plaintiff contends that the ALJ improperly rejected the “other source”
opinion of Karen Laemmie ARNPIn disability proceedings, the opinion of an
acceptable medical source, such as a physician or psychologist, is given more
weight than that of an “other source.” 20 C.F.R. 88 404.1527 & 416&#Wez
v. Chater 74 F.3d 967, 9431 (9th Cir. 1996). “Other sources” include nurse
practtioners, physicians’ assistants, therapists, teachers, social workersespo
and other nommedical sources. 20 C.F.R§ 8041513(d) & 416.913(d). An ALJ
must give reasons germane to the “other source” testimony before disgatinti
Dodrill v. Shalalg 12 F.3d 915 (9th Cir. 2003).

A few days #er Plaintiff's surgery in May of 2011 to address infection in

his left leg,Ms. Laemmie recommended left lower extremity weight bearing
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activity as tolerated. Tr. 2882. The ALJ gave Ms. Laemmie’s opinion no weigh
because it was given in very close proximity to Plaintiff's surge thus, did not
reflectlasting functionalimitations. Tr. 29. Despite Plaintiff's contention that
“there is nothing to indicate the limitations assessed would not last,” tHe ALJ
conclusion is capborated by subsequent records that demonstrate improvemer
By June of 2011, treatment recoiiddicate that Plaintiff was walking with only a
slight limp, that his pain was wetbntrolled, and that he was otherwise doing
well. Tr. 247, 28. Theexplanatiorprovided by the ALJor rejecting Ms.
Laemmie’s opinion i®othclearly germane to her tesonyand supported by
substantial evidence. Accordingly, the ALJ’s rejection of Ms. Laemro@ision
was legally adequate.

C. The ALJ’s Assessment of Plaintiff's Residual Functional Capacity
Accurately Reflects Plaintiff’'s Functional Limitations

Plaintiff contends that errors in the ALJ’s analysis of the opinion evedenc
resulted in a residual functional capacity assessthatdoes not include all of
Plaintiff's functional limitations. As the preceding discussion indicdieaever,
suprapp. 1322, the ALJcommitted only a single error with respect to her
evaluation of the opinion evideredghe improper rejection of Dr. Pollack’s
report—and despite that error, her determination of Plaintiff's residual furadtio
capacity encompassed Dr. Pollackihdings. An ALJkommits no error by failing

to include limitations from properly discounted evidence in his or hessssat
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of a claimant’s residual functional capacigatson v. Comm’r of the Soc. Sec.
Admin.,39 F.3d 1190, 1197 (9th Cir. 2004jlere, the ALJ's determination of
Plaintiff's residual functional capacity included all functional limitations suiggol
by therecord and excludeohly those limitations contained in opinions that were
properly discounted. Accordinglthe ALJ properly asessed Plaintiff residual
functional capacity and his finding that Plaintiff is not disaldesupported by
substantial evidence.
VIII. Conclusion

For the foregoing reasonthe Court finds th€ommissioner’s decision is

free of legal error andupported by substantial evidence. Therefoefendant’s

Motion for Summary Judgment is granted.

Accordingly,IT IS HEREBY ORDERED::
1. Plaintiff's Motion for Summary JudgmeiCF No. 11, is DENIED.
2. Defendant’'s Motion for Summary Judgmdi@F No. 12 is
GRANTED.
I
I
I
I
I
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3. The District Court Executive is directed to enter judgment in favor of
Defendantnd againsPlaintiff.

IT IS SO ORDERED. The District Court Executive is directed to enter thig
Order, forward copies to counsahd CLOSE the file.

DATED this8th dayof February 2016

sRobert H. Whaley
"ROBERT H. WHALEY
Senior United States District Judge
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