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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CaseNo. CV-14-331-JPH
REBECA GARZA,
Plaintiff, ORDER GRANTING DEFENDANT'S
MOTION FOR SUMMARY
VS. JUDGMENT
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,
Defendant.

BEFORE THE COURT are cross-motions for summary judgment. ECF
14, 19. Attorney David Church represeplsintiff (Garza). Special Assistant Unite
States Attorney Danielle R. Mroczekpresents defendant (Commissioner). 1
parties consented to proceed before a stade judge. ECF N&. On July 6, 2015
Garza replied. ECF No. 2Refendant moved to file aurreply, which the Cour
granted. ECF No. 24, 25. Plaintiff objectadd moved for recorderation. ECF No.
27, 28. After reviewing the administrativecord and the briefsléd by the parties
the courtgrants in part plaintiff's motion for reconsideration, ECF No. 27, and

grants defendant’s motion forsummary judgment, ECF No. 19.
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JURISDICTION

On January 11, 2012 Garza applied degability income benefits (DIB) an(

supplemental security income benefi&SI) beginning Octobe25, 2010 (Tr. 128-

34). The claims were deniaditially and on reconsidation (Tr. 79-82, 86-87)

Administrative Law Judge (ALJ) Marie Rahuk held a hearing May 21, 2013.

Garza was represented by counsel and asethterpreter. An orthopedic surgeon

and a vocational expert testifl (Tr. 32-52). An uniddified person sat through th

j -

e

hearing, including during Garza’'s tesony, and was not introduced. Counsel

sought to have her testifyn Garza’'s behalf. The ALdiled because the person sat

through the hearing he or she was not perahittetestify (Tr. 46)On June 14, 2013,

the ALJ issued an unfavorable decision. (I6-31). In August 2014 the Appeals

Council accepted additional evidence, utthg an affidavit purportedly written b

the friend who was not allowed to testiffhey denied review (Tr. 1-6). Garza

appealed pursuant to 42 U.S.C. 88 405¢gOctober 9, 2014. BHENo. 1, 4.
STATEMENT OF FACTS
The facts appear in the administrathearing transcript, the decisions belg
and the parties’ briefs. They are onlydfily summarized here and throughout tf
order as necessary to explain the Court’s decision.
Garza was 46 years old at onset &%dat the hearing. She was born

Mexico and attended school the United States through the eighth or ninth gré
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She last worked in 2010 as an agricultural supervisor. She has also worked as an

agricultural worker. She worked fombout three years as a taco truck

owner/manager, and for three months asnahome caregiverGarza testified she

cannot write in English. A cousin compldtaer application paperwork for her. S
testified she is five fodbour and weighs 240 pounds. fte time of the hearing sh
was separated from her spoumad living with a friend. She applied for benef
alleging back pain (Tr. 26, 38-4%7-48, 128, 136-37, 161-62).
SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) deés disability as th&nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted ¢
can be expected to last for a continupaesiod of not less thatwelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(?). The Act also provides that a plaintiff sha
be determined to be undedssability only if any impaiments are of such severit
that a plaintiff is not only unable tdo previous work but cannot, consideril
plaintiffs age, education and work expmnces, engage inng other substantia
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(Al
1382c(a)(3)(B). Thus, the definition of disbty consists of both medical an
vocational component&dlund v. Massanari253 F.3d 1152, 1156 {XCir. 2001).

The Commissioner has establishedve-tep sequential evaluation proce
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for determining whether a person is dieal. 20 C.F.R. 88 404.1520, 416.920. S

one determines if the person is engagedsubstantial gainful activities. If sc

benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ichhdetermines whether plaintiff has
medially severe impairment or comhbtion of impairmers. 20 C.F.R. 88§

404.1520(a)(4)(ii), 416.920(@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairment$

the disability claim is denied. If the impaient is severe, the evaluation proceed
the third step, which compss plaintiffs impairment with a number of listg
impairments acknowledged by the Commissiote be so severe as to preclu
substantial gainful activity. 20 C.F.RB8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2
C.F.R. 8 404 Subpt. P App. 1. If the impaégnt meets or equals one of the list
impairments, plaintiff is conclusively presed to be disabled. If the impairment
not one conclusively presuméal be disabling, the evaluation proceeds to the fo
step, which determines whether the impant prevents plaintiff from performin
work which was performed in the past. If aipliff is able to perform previous wor
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC

considered. If plaintiff cannot perform paskerant work, the fifth and final step |

the process determines whether plaintifilide to perform other work in the national
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economy in view of plaintiff's residual fictional capacity, age, education and p
work experience. 20 C.F.R. 88 410520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish grima faciecase
of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113 {eCir. 1999). The initial burden i

met once plaintiff establishebat a mental or physicampairment prevents thg

performance of previous work. The burdénen shifts, at step five, to the

Commissioner to show that (1) plafifitcan perform other substantial gainf
activity and (2) a “significant number fufbs exist in the national economy” whig
plaintiff can performKail v. Heckler 722 F.2d 1496, 1498(XCir. 1984).
STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’
decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’s decisig
made through an ALJ, wheahe determination is not bad on legal error and i
supported by substantial eviden&ee Jones v. Hecklef60 F.2d 993, 995 {oCir.
1985); Tackett v. Apfel180 F.3d 1094, 1097 {<Lir. 1999). “The [Commissioner’s
determination that a plaintiff is not disabledl be upheld if the findings of fact ar
supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.

1983)(citing 42 U.S.C. 8§ 405(g)pubstantial evidence is methan a mere scintillg
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Sorenson v. Weinbergeb14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 9Cir. 1989).

a

Substantial evidence “means such ewice as a reasonable mind might accept as

adequate to support a conclusiorRichardson v. Perales402 U.S. 389, 40]
(1971)(citations omitted). §Juch inferences and conslans as the [Commissione
may reasonably draw from the evidence” will also be uphdhitk v. Celebreeze
348 F.2d 289, 293 (dCir. 1965). On review, the Cduconsiders the record as
whole, not just the evidence supporting the decision of the Commissildaetman
v. Sullivan 877 F.2d 20, 22 {dCir. 1989)(quotind<ornock v. Harris 648 F.2d 525,

526 (3" Cir. 1980)).

It is the role of the trier of fact, notithCourt, to resolve conflicts in evidence.

Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgarby substantiakvidence will still be
set aside if the proper legal standards werieapplied in weighing the evidence a
making the decisiorBrawner v. Secretary d¢iealth and Human Service839 F.2d
432, 433 (§ Cir. 1987). Thus, if there is substantial evidence to support

administrative findings, or if there i®flicting evidence that will support a findin
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of either disability or nondisability, theniding of the Commisener is conclusive
Sprague v. Bower12 F.2d 1226, 1229-30%Tir. 1987).
ALJ'S FINDINGS
ALJ Palachuk found Garza was insured through December 31, 2015. A

one, the ALJ found Garza did not work at substantial gainfiivigclevels after

onset (Tr. 19, 21). At stegwo and three, she found @a suffers from degenerativie

disease of the spine without neurologicaimpromise, morbid obesity, diabet

mellitus and carpal tunnel syndrome (CTS)pamments that are severe but do |

meet or medically equal a Listed impagnt (Tr. 21, 23 ). The ALJ found Garz

less than fully credible and assessed af R¥ a range of sedéary work (Tr. 23-
25). At step four, the ALJ found Garzausable to do any pastork (Tr. 26). At
step five, she found Garza can do otherkwvsuch as document preparer, esc
vehicle driver and cashier (Tr. 27-2&)ccordingly, the ALJ found Garza was n
disabled as defined by the Act (Tr. 28).
ISSUES

Garza alleges the ALJ erred whehe assessed credibility, weighed t
evidence and did not permit a witness tditysAt step five she alleges the AL
should have found her disabled pursuanGta Rule 201.17. ECF No. 14 at 2, 1
The Commissioner responds that becauséthies findings are factually supporte

and free of harmful legal error, thisurt should affirm. ECF No. 19 at 27.
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DISCUSSION
A. Credibility
When presented with conflicting medl opinions, the ALJ must determir
credibility and resolve the conflicBatson v. Comm’r of Soc. Sec. Adm859 F.3d
1190, 1195 (8§ Cir. 2004)(citation omitted). The ALs'credibility findings must be
supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 12319
Cir. 1990). Absent affirmative evidena& malingering, the ALJ's reasons fq
rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 {®Cir. 1995).
Garza alleges the ALJ’s reasons areatear and convincon ECF No. 14 at
7-13. The Commissioner answers that JAPalachuk’'s reasons both meet t
standard and are supporteg substantial evidence. ECF No. 19 at 8-13.

Commissioner notes some dhe ALJ’s reasons includée unexplained failure tq

follow recommended treatment, lack of mation to be independent in self-care

and inconsistencies tveeen Garza'’s allegations andet evidence. ECF No. 19 4
0.

The record shows Garza admitted tovyuders she did not follow a diet ¢
exercise as directed tteat diabetes. She has atted not taking prescribet
medication and failing to monitor blood sudavels. At times diabetes is describ

as uncontrolled (Tr. 247, 25341, 402, 440, 43, 450, 454, 520625, 537, 559).
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Although Garza has allegéatk of insurance is threason for noncompliancg
this does not adequately explain failing to exercise.

Activities include preparingimple meals, driving,l®pping, light housework
watching television and visiting with &nds in her home or on the phone. The
ALJ notes Garza has the ability to prepareals when she must — that is, whef
meal is not prepared by someone else for Hieis may indicat@ lack of motivation
for self-care since this is a task Garzalde to perform. Similarly, Garza’'s refus
to follow recommended medical treatmentynradicate a lack of motivation to wor
and that symptoms and that limitations ao¢ as dire as alleged (Tr. 24-25).

Garza has stated she gets migradmeadaches that last minimum of one
week. She can only walk a block or two. lfestiies to do any heavy lifting she
paralyzed for three to five days atirme (Tr. 24, 44, 197-204, 212).

Yet medical records do not support sestreme limitations. In July 2012 it i
noted Garza has had no physical therapy2dh3 she “has had physical therapy

the past.” There are no physical therapgards. In 2013 she thought eyestrain v

causing headaches. Treatment has consistatedications and injections. A recor

in December 2012 indicates “no MRhdiings show structural abnormalities th
correlate with the patient’'s complaints thrat would indicatea need for surgica
intervention.” Exam results ke shown leg strength of 4/5, full range of motion

all joints and no acute dists® and full sensation (Tr. 34355, 362, 377, 422, 453
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456, 463, 468, 475, 48490, 493, 503, 515, 51824, 546, 552).

The ALJ opined Garza has been less fioathright with respect to her ability
to understand and communicate in English. @5). This too is supported by th
record. For example, the ALJ notes Gatestified she attended school through |
eighth grade in this state. She alsdifiesl she could not understand or communic
very well in English, which seemsmtradictory and undermines credibilitgee
alsobelow at C

The ALJ's reasons are clear, caming and supported by substant
evidence.See Burch v. Barnhard00 F.3d 676, 680-81 {9Cir. 2005)(proper to
consider unexplained or inadequatelyplained failure to follow recommendsg
medical treatment and lack of consistent treatm&hgmas v. Barnhar278 F.3d
947, 958-59 (9 Cir. 2002) (inconsistencies betwestatements and conduct and t
extent of daily activities are progye considered.

Garza fails to show the ALJ arlatily discounted her testimony.

B. Medical evidence

Garza alleges the ALJ erred when $héed to properly aedit the opinion of
her treating physician, Bashar Elali, M.D. ECF No. 14&18. The Commissione
answers that the ALJ properly relied on the opinions of the medical expert, L

Ghazi, M.D., and agency reviewing doctiélizabeth St. Louis, M.D., when sh

he

ate

al

d

he

r

Darius

e

adopted Elali’'s RFC for sedentary workt lbejected his assessed marked limitations.
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ECFNo.19at21-23.

The ALJ disagreed with his chediox assessment that Garza's bg

conditions “very significantly'interfere with the ability to perform many basic work

activities because the opinion faitsexplain the bases fire assessed limitations.

1.ck

It

is also internally inconsistent (Tr. 26)he ALJ is correct that the form does not

explain the bases for the limitations assds3de opinion is also inconsistent. Dr.

Elali assesses both an RFC for sedenteoyk (Tr. 488) and marked interferenc

with the ability to perform many basiwork-related activities (Tr. 489). Hi

treatment notes do not identify any weekated functional limitations, as the

Commissioner correctly obsass. ECF No. 19 at 20.l#hough he states imagin
and other diagnostic test results are “all dsite her chart” (Tr. 489), the test resu
show at mostmoderate spinal stenosis and it support the marked interferen
assessed. Most of his recordflect “in no acute distressSeeTr. 26, 419, 493, 503
511,530.

These reasons are proper. An ALJ meject check-off reports that do n¢

contain any explanation oféhbases of their conclusiorf3ee Molina v. Astryeé674

F.3d 1104, 1111 {8Cir. 2012). An ALJ may properly reject any opinion that| i

brief, conclusory andinadequately supported by clinical findingBayliss V.

Barnhart 427 F.3d 1211, 1216 {9Cir. 2005). Opinions that are internal
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inconsistent may properlye given less weightMorgan v. Commissioner of Soci
Sec. Admin 169 F.3d 595, 603 {9Cir. 1999).

The ALJ notes the testifying expelr. Ghazi, opined Garza could perfor
sedentary work (Tr. 25, 38). The ALJ cited this opinion because Dr. Ghazi w
the only doctor who reviewed all of thevidence, he is board certified as
orthopedic surgeon and his conclusioare based on objective findings in t

medical record (Tr. 25). This was proper.

Al

m

aS

an

he

Agency reviewing doctor St. Louissal assessed an RFC for sedentary work

(Tr. 25, 73-77). The ALJ properly credited this evidence because it is cons
overall with opinions by treatinghd reviewing sources.

The ALJ is responsible for deternrmgi credibility, resolving conflicts in
medical testimony and resolving ambiguiti@@mmasetti v. Astryé33 F.3d 1035
1041-42 (8 Cir. 2008)(internal citations omitted).]

The court will uphold the ALJ’s conclusi when the evidence is susceptil
to more than one rational interpretati@urch v. Barnhart 400 F.3d 676, 679 {9
Cir. 2005).

The ALJ properly weighed the contrathiry evidence. The record fully
supports the assessed RFC. Althoughz&atleges the ALIhsuld have weighed
the evidence differently, the ALJ is pamsible for reviewing the evidence and

resolving conflicts or ambiguities in testimorijagallanes v. Bowe881 F.2d 747,
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751 (9" Cir. 1989). It is the role of the trier &dct, not this court, to resolve conflict
in evidenceRichardson v. Peralegl02 U.S. 389, 400 (1971). If evidence suppor
more than one rational interpretation, @eurt may not substitute its judgment for
that of the CommissioneFackett,180 F.3d 1094, 1097 {<Cir. 1999):Allen v.
Heckler 749 F.2d 577, 579 {91984). If there is substtal evidence to support the
administrative findings, or if there i®uflicting evidence that will support a finding
of either disability or nondisability, the finding of the Commuas&r is conclusive.
Sprague v. Bower12 F.2d 1226, 1229-30"{€ir. 1987).

C. Procedural due proas and lay witness testimony

Garza alleges the ALJ's refusalgermit Garza’s friend (unnamed in the
record) to testify violated her right thue process. ECF No. 14 at 5-7. The
Commissioner responds that error if avgs invited and harmless. ECF No. 19 at
8.

A letter dated May 24, 2013, threeydafter the hearing, was written by
Garza’s friend and considered by the Ap[s Council. The couhtas considered the
evidence presented for the first timeahe Appeals Council tdetermine whether
the ALJ’s decision is supported by substantial evidefee.Brewes v. Comm’r of
Soc. Sec. Admin659 F.3d 1157, 1159-60, 1162-63 @ir. 2011).

Garza’s friend Cedelia Cano stategZashas problems reading, writing and

speaking English. Ms. Caras known Garza more than twenty years. She oping

ORDER ~13
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Garza reads English at a first or secgradle level and her writing contains many
spelling and grammatical erroiGarza often asks Cano to translate for her and u
an interpreter for all medicappointments (Tr. 234).

As noted, the witness who was not aléml to testify is not named in the
record. The Commmsioner alleges it is Ms. Can6CF No. 19 at 6, citing Tr. 235
andECFNo. 14 at5-7,14-15.

The ALJ did not permit the witnesstestify because the withess was prese

in the hearing while testimony was takand should have been excluded. Garza’'s

counsel did not introduce the withessaasitness until other testimony had been
taken.

This is clearly invited error sinamly counsel, the witess and probably Ms.
Garza knew the person seated in the heanoom was going to testify. The ALJ sa
she “was told the other person was thera &gend” (Tr. 46).One may not complair
on review of errors below favhich he is responsibléSee Sovak v. Chugai Pharm
Co.,280 F.3d 1266, 1270 '{Iir. 2002).

Any error here is harmds, in any event. The Alakked the vocational exper
if a person with limited education could perfotine jobs identified at step five (Tr.
48). The VE was also asked whetheritrability to communicate in writing in
English would impact the ability to perforthese jobs (Tr. 50). The VE was asked

whether a limited ability to speak and undansl English would affect the ability to

ORDER ~ 14
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do these jobs (Tr. 51). The VE answeredt thone of these would impact the abilit)

~

to perform the jobs identified. Plaintiff faite establish harmful error. The evidende
of functional literacy is dicussedbelow.
D. Functional illiteracy

Garza alleges the ALJ should have fdwhe is functionally illiterate becaus:t

11”4

such a finding is supported by substdrgiddence, and would entitle her to a
finding of disability at step five under @rRule 201.17. ECF No. 14 at 14-15. Theg
Commissioner responds that the Akdighed and properly discounted this
evidenceECFNo. 19at23-24.

Garza was hospitalized in June 2010 @buohal pain); October 2010
(appendectomy); March 2011 (fedhd July 2011 (herniatatisc). All discharge

instructions are in English (Tr. 239, 2445-27, 282-84, 295, 314). Garza indicats

D
o

she could speak, understand and read Englisthwrite more than her name in it
(Tr. 160). English is listed as her peefed language (T274). Garza cites two
places in the record that indicate her predd language is Spanish. ECF No. 22 af
10, citing Tr. 286, 297. This is not substantial evidence.

Last, Garza alleges the ALJ’'s hypdibal failed to include all of her
limitations. ECF No. 14 at 18-19.

In “hypotheticals posed to a voaatial expert, the ALJ must only include

those limitations supportdayy substantial evidenceRobbins v. Soc. Sec. Admin
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466 F.3d 880, 886 (0Cir. 2006). The ALJ properly wghed the evidence.

E.Remand

It is within the Court’s discretion teeverse with or wiout remand for furthel
administrative proceedings. 42. U.S.C. § 4058halala v. Schaefeb09 U.S. 292,
296(1993)(citationmitted).

It is appropriate to remand for paynef benefits if (1) the ALJ failed to
provide legally sufficient reasons for eefing medical opinions or a claimant’s
testimony; (2) there are no outstanding isgod®e resolved before a disability
determination can be madeda(3) it is clear from the read that the ALJ would be
required to find the claimant dis&ol were such evidence credit&ge Smolen v.
Chater, 80 F.3d 1273, 1292 {Cir. 1996).

In this case the ALJ’'s determinatioase supported by the record and free

of

harmful legal error. The Commissioner is emtrthat a subsequent award of benefits

is irrelevant to the time frame addsed by the ALJ's June 14, 2013 decision.
CONCLUSION
After review the Court finds the AlLg’decision is supported by substant
evidence and free of harmful legal error.
IT IS ORDERED:

Defendant’s motion for summary judgmeBCF No. 19 isgranted.
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Plaintiff’s motion for summary judgment, ECF No. 14, is denied.
The District Court Executive is directea file this Order, provide copies t

counsel, enter judgment in favor of defendant@h®@SE the file.
DATED this 6th day of August, 2015.

S/ James P. Hutton

JAMES P. HUTTON
UNITED STATESMAGISTRATE JUDGE
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