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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

NICHOLAS ROBERT MARTIN,
Plaintiff,
VS.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Case No. 2:14-CV-352-JPH

ORDER GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

BEFORE THE COURT are cross-motions for summary judgment. ECF

14, 19. Attorney Dana Madsen represeptaintiff (Martin). Special Assistan

Doc. 21

United States Attorney Daphne Banagpresents defendant (Commissioner).

Plaintiff filed a reply. ECF No. 20. Thearties consented to proceed before

magistrate judge. ECF No. 7. After rewing the administrative record and t

briefs filed by the parties, the cougrants defendant's motion for summar

ORDER ~1

y

Dockets.J

ustia.com


https://dockets.justia.com/docket/washington/waedce/2:2014cv00352/66403/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/2:2014cv00352/66403/21/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

judgmentECFNo. 19.

JURISDICTION

Martin applied for disability insurece benefits (DI and supplemental
security income benefits (SSI) on August, 2011, alleging disability beginning

July 1, 2006 (Tr. 190-97He later amended onset lanuary 26, 2009 (Tr. 48-49).

The claims were denied initially and cgconsideration (Tr. 137-43, 146-49).
Administrative Law Judge (ALJ) Loti. Freund held a hearing February 2
2013. Martin, represented by counsel, and a vocational expert testified (Tr. 4
On April 11, 2013, the ALJ issued an uvbaable decision (Tr. 21-37). The Appes
Council denied review Segmber 9, 2014, making the ALJ's decision final. (

October 31, 2014 Martin filed this appgmirsuant to 42 U.S.C. 88 405(g). ECF N

1, 4.
STATEMENT OF FACTS
The facts have been presented ia #dministrative hearg transcript, the
ALJ’s decision and the parties’ briefs. &hare only briefly summarized here a

throughout this order as necesstrgxplain the Court’s decision.

Martin was 45 years old on the amethamset date and 49 on the date of
ALJ’s decision. He gradied from high school and comeped a two year audig
visual engineering program in 1991. Hms worked as amlectrician and 3§

bartender. His amended onset date is thie da last worked, January 29, 20009.
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alleged disability based oproblems with his left knee, high blood pressure and

depression. He lives with his mother drdther. Martin wasnsured through March
31, 2009 (Tr. 21, 47, 209-10, 469).
SEQUENTIAL EVALUATION PROCESS

The Social Security Act (the Act) deés disability as th&nability to engage
in any substantial gainful activity by reasof any medically derminable physica
or mental impairment which cdre expected to result death or which has lasted ¢
can be expected to last for a continupaesiod of not less thatwelve months.” 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(®). The Act also provides that a plaintiff sha
be determined to be undedssability only if any impaiments are of such severit
that a plaintiff is not only unable tdo previous work but cannot, consideril
plaintiff's age, education and work expmnces, engage inng other substantial
work which exists in the natiohaeconomy. 42 U.S.C. 88 423(d)(2)(A
1382c(a)(3)(B). Thus, the definition of disbty consists of both medical an

vocational component&dlund v. Massanari253 F.3d 1152, 1156 {Xir. 2001).

The Commissioner has established\e-tep sequential evaluation proce

for determining whether a person is dieal. 20 C.F.R. 88 404.1520, 416.920. S

one determines if the person is engagedsubstantial gainful activities. If sc

benefits are denied. 20 C.F.R. 88 40820(a)(4)(i), 416.920(a)(4)(i). If not, the

decision maker proceeds to step two,ichdetermines whether plaintiff has
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medically severe impairment or coimmbtion of impairments. 20 C.F.R. 88

404.1520(a)(4)(ii), 416.920)@)(ii).

If plaintiff does not have a severe inmpaent or combination of impairments,

the disability claim is denied. If the impaient is severe, the evaluation proceeds to

the third step, which compes plaintiff's impairment with a number of listed

impairments acknowledged by the Commissiote be so severe as to preclu

substantial gainful activity. 20 C.F.R8 404.1520(a)(4)(iii), 416.920(a)(4)(iii); 2

de

C.F.R. 8 404 Subpt. P App. 1. If the impagnt meets or equals one of the listed

impairments, plaintiff is conclusively presed to be disabled. If the impairment
not one conclusively presuméal be disabling, the evaluation proceeds to the fo
step, which determines whether the impant prevents plaintiff from performin
work which was performed in the past. If aipliff is able to perform previous wor
that plaintiff is deemed not disked. 20 C.F.R. 88404.1520(a)(4)(iv),
416.920(a)(4)(iv). At this step, plaintiff's residual functional capacity (RFC
considered. If plaintiff cannot perform paskeseant work, the fifth and final step i
the process determines whether plaintifilide to perform other work in the nation
economy in view of plaintiff's residual fictional capacity, age, education and p
work experience. 20 C.F.R. 88 40520(a)(4)(v),416.920(a)(4)(v);Bowen v
Yuckert482U.S.137(1987).

The initial burden of proof restupon plaintiff to establish grima faciecase
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of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {oCir.
1971); Meanel v. Apfel172 F.3d 1111, 1113 {Cir. 1999). The initial burden is

met once plaintiff establishebat a mental or physicampairment prevents thg

1%

performance of previous work. The burdéhnen shifts, at step five, to the

Commissioner to show that (1) plafiitican perform other substantial gainful

activity and (2) a “significant number fbs exist in the national economy” whigh

plaintiff can performKail v. Heckler 722 F.2d 1496, 1498'{Cir. 1984).
STANDARD OF REVIEW

Congress has provided a limited scopgudicial review of a Commissioner’

UJ

decision. 42 U.S.C. 8§ 405(g). A Courtust uphold a Commissioner’s decisign,
made through an ALJ, wheahe determination is not bad on legal error and is
supported by substantial eviden&ee Jones v. Heck|ef60 F.2d 993, 995 {oCir.

1985); Tackett v. Apfel180 F.3d 1094, 1097 {XCir. 1999). “The [Commissioner's

D

determination that a plaintiff is not disabledl be upheld if the findings of fact ar
supported by substantial evidencBélgado v. Heckler722 F.2d 570, 572 {oCir.

1983)(citing 42 U.S.C. § 405(g)pubstantial evidence is meothan a mere scintilla,
Sorenson v. Weinberges14 F.2d 1112, 1119 n 10"(€ir. 1975), but less than g

preponderanceMcAllister v. Sullivan 888 F.2d 599, 601-02 9Cir. 1989).

Substantial evidence “means such ewick as a reasonable mind might accept as

adequate to support a conclusiorRichardson v. Perales402 U.S. 389, 401
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(1971)(citations omitted). §Juch inferences and conslans as the [Commissione
may reasonably draw from the evidence” will also be uphdhtk v. Celebreeze
348 F.2d 289, 293 (BCir. 1965). On review, the Cduconsiders the record as
whole, not just the evidence supporting the decision of the CommissWieetman
v. Sullivan 877 F.2d 20, 22 (dCir. 1989)(quotind<ornock v. Harris 648 F.2d 525,

526 (9" Cir. 1980)).

It is the role of the trier of fact, notishCourt, to resolve conflicts in evidence.

Richardson 402 U.S. at 400. If evidence supports more than one rat
interpretation, the Courtmay not substitute its judgment for that of t
CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9
Cir. 1984). Nevertheless, a decision supgarby substantiakvidence will still be
set aside if the proper legal standards werteapplied in weighing the evidence a
making the decisiorBrawner v. Secretary d¢fealth and Human Service839 F.2d

432, 433 (8 Cir. 1987). Thus, if there is substantial evidence to support

administrative findings, or if there i®iflicting evidence that will support a finding

of either disability or nondisability, thenfding of the Commisener is conclusive
Sprague v. Bower812 F.2d 1226, 1229-30%Tir. 1987).
ALJ'S FINDINGS
ALJ Freund found Martin was insuredangh March 31, 2009 (Tr. 21, 23

At step one she found Martin did not waak SGA levels after onset (Tr. 23). A
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steps two and three, the ALJ found Marsoffers from osteoarthritis left kneg

status post total left kneeplacement; degenerative joitisease in the right hip

status post right hip replacement; majoprdssive disorder; personality disordeér;

pain disorder associated with bothygisological factors and a general medit
condition, and polysubstance dependencgartial remission during the releva

time period, impairments that are severedmnot meet or medically equal a Listg

impairment  (Tr. 23-24). The ALJ founMartin less than fully credible. She

assessed a residual fiooal capacity (RFC) for a range of sedentary work (Tr.
26, 34). At step four, relying on a voaatal expert, she found Martin is unable
perform his past relevanivork (Tr. 35). At stepfive, again relying on VE
testimony, the ALJ found Martin can pemfio other jobs such as bench har
compact assembler and firmdsembler (Tr. 36, 91-92). Accordingly, the ALJ fou
Martin is not disabled as defined by the Act (Tr. 37).
ISSUES
Martin alleges the ALJ erred wheime assessed credibility and weighed
medical evidence. ECF No. 14 at 11-19. Twnmissioner asks the court to affir
because, she alleges, the ALJ’s findings factually supportednd free of harmful
legalerror.ECFNo. 19at21.
DISCUSSION

A. Credibility
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Martin alleges the ALJ's credibilitassessment is not properly support

d.

D

ECF No. 14 at 11-16. The Commissioner amsithat the ALJ’s reasons are legally

sufficient. ECF No. 19 at 9.

When presented with conflicting medl opinions, the ALJ must determine

credibility and resolve the conflicBatson v. Comm’r of Soc. Sec. Adm859 F.3d

1190, 1195 (8 Cir. 2004)(citation omitted). The ALs'credibility findings must be

supported by specific cogent reasoRashad v. Sullivar903 F.2d 1229, 1231 (9
Cir. 1990). Absent affirmative evidena& malingering, the ALJ's reasons fq
rejecting the claimant’s testimomgust be “clear and convincinglester v. Chater
81 F.3d 821, 834 (bCir. 1995). “General findings are insufficient; rather the A
must identify what testimony is not cibte and what evidence undermines f{
claimant’s complaints.Leste, 81 F.3d at 834Dodrill v. Shalalg 12 F.3d 915, 918
(9™ Cir. 1993).

The appropriate standard is cleadaconvincing reasons. The ALJ’s reasd
meet this standard.

The ALJ considered Martin’'s comwative and/or routine treatmen
noncompliance with recommended treatmant medications, effective sympto
control with medication complree, inconsistent statentsrand daily activities (Tr

31-34).
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Martin’s medical treatment has besporadic. He has had no treatment

mental health issues. Noncompliance wrgatment is noted. Martin’s explanatio

for

n,

that he sometimes lacked insurance, does not adequately explain this

noncompliance. Prescribed medalions effectively control insomnia, depression and

high blood pressure. Martin has notways taken medication prescribed for

depression. Reports show periods whemola& only over the counter medication f
knee pain (Tr. 265, 271, 286-87, 2299, 302, 316, 327, 437, 469).

Following a GAU examination in Jurz011, Dr. James @ez-Muramatsu
D.O., opined Martin could stand 3 to 4 hours, sit for seven and frequently lift
30 pounds, although he would experience pain with wedghting (Tr. 282). He
had not seen Martin for about six montesice December 2010 (Tr. 308). Plaint

eventually had a total replacement of k&t knee in February 2012, and had |

right hip replaced in July 2012, bothtlaout complications (. 346, 375, 453, 462

63,465-66).
Martin has inconsistently reportedany things, including drug and alcohpl
use. Tests returned positive for oxycodond eannabis that had not been prescril

(Tr. 304, 314, 327, 349, 382, 426). In June 2011 heumbappy that he could nc
run with his five year old daughter. May 2012 he reported hHed no relationshig
with his children. In October 2012 his sawgear old daughter was a motivation

get and stay clean (Tr. 286, 327, 431). stepped working and lost his job as
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electrician because he warefl, allegedly for alcohol-retlad reasons, not because
his limitations (Tr. 209, 469)Daily activities are inconsistent with the degree
limitation alleged. These inatle taking public transpottan, riding a bike, doing
laundry, buying and prepag food and mowing the lawfir. 222-23, 292, 230-31
323,327).

The ALJ is correct.

Evidence of conservative treatment Sefficient to discount a claimant’
testimony regarding the sewtg of an impairmentParra v. Astrue 481 F.3d 742,

750-51 (§' Cir. 2007). Unexplained or inadedely explained lack of consister

treatment and failure to follow prescribé@atment are both properly considere

Burch v. Barnhart400 F.3d 676, 680 {oCir. 2005);Fair v. Bowen 885 F.2d 597,
603 (9" Cir. 1989). Symptoms controlledffectively by medications are na
disabling. Warre v. Comm'r of Soc. Sec. Admi#39 F.3d 1001. 1006 (oCir.
2006). The ALJ may consider inconsistestatements and daily activities whe
assessing credibilitthomas v. Barnhar278 F.3d 947, 958-59'{Xir. 2002).

The ALJ’s credibility assessment ssipported by the evidence and free
harmfulerror.

B. Opinion evidence

Martin alleges the ALJ failed to @perly weigh the opinions of twq

examining psychologists. ECF No. 14 atll9-The Commissioner responds that 1
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ALJ’s reasons are legally sufficient asdpported by the evidence. ECF No. 19
15-20.

John Arnold, Ph. D., evaluated Martin June 15, 2011 (Tr. 290-97). Martir
reported depression began in 2000, and anxiety “when he started using mariju
years ago” (Tr. 290). Dr. Arnold djaosed, in part, opioid dependenceantial
sustained remission. Martin said he ldstnk a month ago and used marijuana tw
weeks before the evaluation. He admittedhad been arrested numerous times ag
adult and was currently on electrohicme monitoring (Tr. 294).

Dr. Arnold evaluated Martin a sexed time on January 30, 2013 (Tr. 468-76
He again notes no history of mental lfed&reatment. He assessed a GAF of 55,
indicative of moderate symptoms or difficulty functionitjAGNOSTIC AND
STATISTICAL MANUAL OF MENTAL BORDERS FOURTH EDITION at p..32
Dr. Arnold opined Martin suffers from magd and moderate limitations in the
ability to perform several work-relatdasks (Tr. 472, 474-75).

The ALJ rejected the assessed limiiasi because she found them inconsist
with the assessed GAF and with Martin’s abitiytimely complete testing. This is
supported by the record. On the check-tmm Dr. Arnold indicated Martin would
be markedly limited (have fgaient interference) in the ability to perform within a
schedule and be punctugét he was punctual withis appointment and timely

completed testing. (Tr. 474). The ALJ npd Arnold’s more dire assessments are
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likely based on unreliable self-reported cdanpuis and symptoms (Tr. 34). These
are specific, legitimate reasons supportedudystantial evidence. Opinions that ar
internally inconsistent magroperly be given less weigl8ee Morgan v.
Commissioner of Social Sec. Admit69 F.3d 595, 603 {<Cir. 1999). Opinions
based on unreliable self-reportiage also properly rejecteBayliss v. Barnhart
427 F.3d 1211, 1216 {SCir. 2005).

Frank Rosekrans, Ph. D., evaluatedtiiaon May 29, 2012, in between Dr.

Arnold’s two evaluations. Dr. Rosekraassessed a GAF of 45, indicating serious

symptomsor limitations(Tr. 326-32).
The ALJ rejected the assessed GAF obdBause it was inconsistent with D

Rosekrans’ own notes and observations 851.326). The psychologist notes Mart

Is not lethargic or agitated, reacts norypadl requests and is appropriate, pleasant

and cooperative. It is noted Martin is oriented, completes the intake form and is
to follow three step commands and direes. Memory and knowledge are intact
and insight good (Tr. 327-29). Yet, Dr. $&krans’ assessed GAF of 45 indicates
serious symptomse(g.,suicidal ideation, seversessional rituals, frequent
shoplifting) or any serious impairmentsncial, occupational or school functioning
(e.g.,no friends, unable to keep a job) (826). Elsewhere the record shows Mart
has daily contact with friends, by phoneiroperson (Tr. 224, 232). He told Dr.

Arnold he experienced depression and anXimtyat least ten years before onset,
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was able to work during all of those yearsntrary to assesdesevere limitations.
This is a specific, legitimate reassapported by the evaahce. An ALJ may
properly reject any opinion that is brief, conclusory and inadequately supported
clinical findings.Bayliss v. Barnhart427 F.3d 1211, 1216 {%Cir. 2005). As noted,
internally inconsistent opinioree also entitled to less weigMorgan 169 F.3d at
603.

Martin alleges the ALJr®uld have weighed the ieence differently, but the
ALJ is responsible for reviewing the eence and resolving cdidts or ambiguities
in testimony Magallanes v. Bower881 F.2d 747, 751 {oCir. 1989). It is the role
of the trier of fact, not this courtp resolve conflicts in evidencRichardson 402
U.S. at 400. If evidence supports more tlare rational intemgtation, the Court
may not substitute its judgment for that of the Commissioheckett,180 F.3d at

1097;Allen v. Heckler 749 F.2d 577, 579 {91984). If there is substantial eviden

to support the administrative findings, ortlfere is conflicting evidence that wil

support a finding of either disabilityor nondisability, the finding of the
Commissioner is conclusiv&prague v. BowerB12 F.2d 1226, 1229-30{<Cir.
1987).

The ALJ’s determinations are supfeat by the record and free of harmf

legal error.
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CONCLUSION

After review the Court finds the AlLg’decision is supported by substant

evidence and free of harmful legal error.

IT IS ORDERED:

Defendant’s motion for summary judgmeBCF No. 19 isgranted.
Plaintiff’'s motion for summary judgment, ECF No. 14, is denied.

The District Court Executive is directed file this Order, provide copies t

counsel, enter judgment in favor of defendant@h@SE the file.

DATED this 20th day of August, 2015.

UNITED STATESMAGISTRATE JUDGE

ORDER ~ 14

S/ James P. Hutton

JAMES P. HUTTON
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