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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CODY A. CABO,
NO: 2:14-CV-0378TOR
Plaintiff,
ORDERGRANTING DEFENDANT’'S
V. MOTION FORSUMMARY
JUDGMENT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration,

Defendant

BEFORE THE COURT are the parties’ cramstions for summary
judgment (ECF Nosl2, 13. The Court has reviewed the administrative record
and the parties’ completed briefing and is fully informé&adr the reasons
discussed below, the Court grants Defendant’s motion and denies Plaintiff's
motion.
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JURISDICTION

The Court has jurisdiction over this case pursuant to 42 U.S.C. § 405(g)
1383(c)(3)

STANDARD OF REVIEW

A district court’s eview of afinal decision of the Commissioner of Social
Securityis governed by 42 U.S.C. § 405(g)he scope of review under 8405(g)
limited: the Commissiones decisionwill be disturbed‘only if it is not supported
by substantial evidence or is based on legal érridill v. Astrue 698 F.3d 1153,
1158-59 (9th Cir. 2012)citing 42 U.S.C. 8§ 405(g)). “Substantial evidence” mear
relevant evidencthat “a reasonable mind might accept as adequate to support ¢
conclusion” Id. at 1159 (quotation and citation omitted). Stated differently
substantial evidence equates to “more than a mere s¢jhbll less than a
preponderance.ld. (quotation and citation omitted)n determining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isolaktbn.

In reviewing a deniabf benefits, a district courhay not substitute its
judgment for that of the Commissioner. If the evidence in the réeord
susceptible to more than one rational interpretaftbe,court] must yphold the
ALJ’s findings if tley are supported by inferences reasonably drawn from the

record” Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2018¢e also Garrison
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v. Colvin 759 F.3d 995, 1009 (9th Cir. 2014) (“Where the evidence can reason
support either affirming or reversing a decision, we may not substitute our
judgment 6r that of the ALJ.” (internal quotation marks and brackets omitted)).
Further,a district ourt “may not reverse an ALJ’s decision on account of an errg
that is harmless.’'Molina, 674 F.3d at 1111An error is harmless “where it is
inconsequential to the [ALJ’s] ultimate nondisability determinatidd.’at 1117
(internal quotation markand citation omitted) The partyappealinghe ALJ’s
decision generally bears the burden of establishingttivats harmed Shinseki v.
Sanders556 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimantmust satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant musieht to

ably

)’r

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous émad less than twelve
months. 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant’s impairment must
“of such severity that he is not only unable to do his previous|ydmkt cannot,
considering his age, education, and work experience, engage in any other kind
substantiagainful work which exists in theational economy.” 42 U.S.C.

§ 1382¢(a)(3)(B)
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The Commissioner has established a-Btep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R.
8416.920(a)(4)(v). At gep one, the Commissioner considers the claimant’s
work activity. 20 C.F.R. § 416.920(a)(4)(i). If the claimant is engaged in
“substantial gainful activity,” the Commissioner must find that the claimanttis n
disabled. 20 C.F.R. § 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis
proceeds to step two. At this step, the Commissioner considers the severity of|
claimant’s impairment. 20 C.F.R. 8§ 416.920(a)(4)(ii). If the claimant suffers frg
“any impairment ocombination of impairments which significantly limits [his or
her] physical or mental ability to do basic work activities,” the analysis predeed
step three. 20 C.F.R. 8 416.920(c). If the claimant’s impairment does not satis
this severity threshd, however, the Commissioner must find that the claimant ig
not disabled.ld.

At step three, the Commissioner compares the claimant’'s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from engagingsubstantial gainful activity. 20 C.F.R.
8416.920(a)(4)(iii). If the impairment is as severe or more severe than one of
enumerated impairments, the Commissioner must find the claimant disabled al

award benefits. 20 C.F.R. § 416.920(d).

ORDERGRANTING DEFENDANT’'S MOTIONFOR SUMMARY JUDGMENT ~4

the

m

fy

the




1C

11

12

1€

17

18

2C

If the severity of the claimant’'s impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant’s “residual functional capacity.” Residual functional capacity (“RFC”),
defined generally as the claintanability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R.
8416.945(a)(1)), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whetimeview of the claimant’s

RFC, the claimant is capable of performing work that he or she has performed

the past (“past relevant work”). 20 C.F.R. § 416.920(a)(4)(iv). If the claimant i$

capable of performing past relevant work, the Commissioner must find that the
claimant is not disabled. 20 C.F.R. 8 416.920(f). If the claimant is incapable o
performing such work, the analysis proceeds to step five.

At step five, the Commissioner considers whether, in view of the claiman
RFC, the claimant isapable of performing other work in the national economy.
20 C.F.R. § 416.920(a)(4)(v). In making this determination, the Commissioner
must also consider vocational factors such as the claimant’s age, education an
work experienceld. If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disabled. 20 C.F.R.

8416.920(g)(1). If the claimant is not capable of adjusting to other work, the
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analysis concludes with a finding that thaisiant is disabled and is therefore
entitled to benefitsid.

The claimant bears the burden of proof at steps one through four above.
Lockwood v. Comm’r of Soc. Sec. Adm@i.6 F.3d 1068, 1071 (9th Cir. 2010). If
the analysis proceeds to step five, blneden shifts to the Commissioner to
establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national economy.” 20 C.F.R.
§8416.960(c)(2)Beltran v. Astrug700 F.3d 386, 389 (9th CR012).

ALJ'S FINDINGS

Plaintiff filed anapplication for supplemental security incomeJoity 6,
20111 alleging a disability onset date &dinuary 19, 2011Tr. 23440. This
applicationwasdenied initially and upon reconsideratj@amdPlaintiff requested a
hearing Tr.150-53, 16264, 16971. A hearing vasheldbefore anrAdministrative
Law Judgg“ALJ”) on May 1, 2013 Tr. 39-71. The ALJ rendered a decision

denying Plaintiff benefits on June 24, 20113. 18-38.

! Plaintiff also protectively filed an application for child’s insurance benefits on
August 23, 2010; however, the ALJ found Plaintiff ineligible for child’s insuranc
benefitsbased on his ageTr. 23. Plaintiff does not challenge this denial of

benefits.
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At step one, the ALJ found that Plaintiff had not engaged in substantial
gainful activity sincelanuary 19, 201 xhe alleged onset datédr. 23. At step
two, the ALJ found that Plaintiff had the followisgvere impairmest substance
abuse disorder, substance induced psychosis, mood disorder, and antisocial
personality disorderTr. 24. At step three, the ALfbund thatPlaintiff's
impairments, including substance use disorder,s@etionsl2.03, 12.04, 12.08,
and 12.09 of 20 C.F.R. 404, Subpart P, Appendix, which would diratling of
disabled. Tr. 226. However, because the ALJ found substance abuse to be a
contributing factor material to the determination of disability, the ALJ proceede
to determine whether Plaintiff's physical and mental limitations would remb if
stopped abusing. Tr. 26. During this second look, the ALJ found that if Plaintif
stopped the substance abuse, he woatchave an impairment or combination of
impairments thameet or medically equallsted impairment.Tr. 26. The ALJ
thendeteminedthat if Plaintiff stopped the substance abusewould have the
RFC

to performa full range of work at all exertional levels but with the

following nonexertional limitations: the claimant would be capable of

simple routine tasks with minimal to montact with the general

public, and a degree of supervision that would not be hovering, not

even dealing with a supervisor on an occasional basis, but a more
independent performance of work duty.
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Tr. 27. At step four, the ALJ found that Plaintiiaidno past relevant workTr.

31 At step five, after considering Plaintiff's age, education, work experience, and

RFC, the ALJ found that if Plaintiff stopped the substance abuse, he could perf
therepresentative occupationsdishwasherlaundry worker Il, and industrial
cleaner. Tr. 31-32. The ALJ concluded that Plaintiff's substance use disorder w
a contributing factor material to the determination of disability because the
Plaintiff would not be disabled if he stopped the substance abuserdgty, the
ALJ concluded that Plaintiff was not disabled under the Social Security Act ang
denied his claim on that basis. Tr. 32.

The Appeals Council denied Plaintiff's request for review on Novempber 7
2014 making the ALJ’s decision the Commissiorseiihal decision for purposes
of judicial review. Trl1-6;42 U.S.C. 88 405(g), 1383(c)(20 C.F.R. 88§
416.1481, 42210,

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denyin
him supplemental security inconosaderTitle XVI of the Social Security Act.
Plaintiff raises the followingthreeissue for review.

(1) Whether the ALJ properlgonducted a step two analysis

(2) Whether the ALJ properly weighed the opinmirtestifying medical
expert Dr. Layton; and
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(3)Whether theALJ presented a complete hypothetical to the vocationg
expert
ECF No. 2. This Court addresses each issue in turn.
DISCUSSION

A.  Step Two Analysis

The step two inquiry is merelyde minims screening device intended to
dispose of groundless claimgdlundv. Massanari253 F.3dL152,1158(9th Cir.
2001) It does not result in a finding of disability if a particular impairment is
found to be “severe” within the meaning of the Commissioner’s regulatioees.
Hoopai v. Astrug499 F.3d 1071, 1076 (9th Cir. 2007).

An impairment, to be considered severe, must significantly limit an
individual’s ability to perform basic work activities. POF.R. 8416.920(c)SSR
96-3P, 1996 WL 374181seeSmolen v. ChateB80 F.3d 1273, 1290 (9th Cir.
1996). Basiavork activities include “abilities and aptitudes necessary to do mos
jobs, including, for example, walking, standing, sitting, lifting, pushing, pulling,
reaching, carrying or handling.” 20 C.F.R. § 416.921f).impairment must be
established by medical evidence consisting of signs, symptoms, and laboratory
findings, and “under no circumstances may the existence of an impairment be
established on the basis of symptoms alorigkblov v. Barnhart420 F.3d 1002,

1005 (9th Cir. 2005) (citing SSR 9%, 1996 WL 374187 (July 2, 1996)) (defining
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“symptoms” as an “individu& own perception or descriptionthie impact of”
the impairment). Plaintiff bears the burden of proving that his mégical
determinable impairment or its symptoms affect his abilifyeidorm basic work
activities. Edlund 253 F.3d at 11580.

Plaintiff contends the ALJ erred in her step two analysis when she failed
find Plaintiff's alleged learning disabilities, Irlen Syndrome, and antisocial
personality disorder to mevere. EE No.12 at 1214. In turn,Plaintiff asserts
thatthis failure to classify these limitations as severe attstepesulted in an
inaccurateRFC. Id. at 14.

This Court finds the ALJ’s severe impairment analysis at step two was ng
flawed. At step twothe ALJ found Plaintiff suffered from the following severe
impairments: substance abuse disorder, substance induced psychosis, mood
disorder, and antisocial personality disorder. Tr. 24. Thus, Plardiéim
proceeded past the initide minimisscreaing at step two Even if the ALJ had
found Plaintiff's Irlen Syndromand learning disabilities tlsobe severe
impairments, such a conclusion would not have resulted in a finding of disabilit
step two.

In any event, there was no error in the Alakmlysis. Regarding Plaintiff’s
alleged Iten Syndrome, Plaintiff's diagnosis came from Plaintiff's school record

Tr. 35556, 379. Thus, without medical acceptable evidence to corroborate
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Plaintiff's alleged conditionthe ALJ properly concluded thRtaintiff did not meet
his burden to shova severe impairmentlr. 24;see Ukoloy 420 F.3d at 1005.
Regarding Plaintiff'dearning disabilities, the ALJ notédat this
impairment was diagnosed by E. Clay Jorgensen, Rimdthat school records
demonstrated Plaintifiadreceived special education servickswevertherecord
evidence did not establish a medically determinable impaitnie@n24. For
instance, Jay Toews, Ed.D., although he similarly found claimant’s intelligence
the “extrenely low range,” opined that a true picture of Plaintiff's cognitive
functioning couldhotbe obtained unless the Plaintiff had been clean and sober
at least twelve months. Tr. 493 (noting that Plaintiff appeared to be slightly
intoxicated at the evadion). Additionally, medical expert Kent Layton, Psy.D.,
testified that such standardized intelligence testngireliable in cases such as
Plaintiff's whereschooling was limited. Tr. 48inally, even considering Dr.
Jorgensen’s examination in labon—which examination was conducted for
purposes ofleterminingcompetency issues lagal proceedings-the report does
not state that Plaintiff's learning disability would significantly limit his physical
ability to do basic work activitiesSee20 C.F.R. 816.920(c).Accordingly,the
ALJ did not err in declining to designate Plaintiff's learndigabilitiesas a severe

impairment.
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Although Plaintiff asserts that the ALJ’s step two analysis resulted in an
improper RFC, this Court disagreéd&/hile it is true theALJ did not classify
Plaintiff's learning disabilitie®r Irlen Syndromeas severe, the Alcbnsidered
evidence regarding Plaintiffsognitivelimitations andultimately found Plaintiff
should be limited to “simple routine tasks.”. Pi7. The evidence does not support
a greater effect on Plaintiff's ability to workndeed, the only limitation Plaintiff
identifies—that he is capable of only simple, routine & opined by Dr.

Layton, ECF No. 12 at 33is precisely the limitation ultimately included in the
RFC. Thus, any error in the ALJ’s analysis was harmlddslina, 674 F.3d at
1115.

B. Medical Opinion Evidence

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
[but who reviewthe claimant file] (nonexamining [or reviewing] physicians).”
Holohanv. Massanari 246 F.3dL195,1201-02 (9th Cir. 2001)citations omitted).
A treating physician’s opinions are generally entitled to substantial weight inh so
security proceedingsBray v. Comm’r of Soc. Sec. Admis54 F.3d 1219, 1228
(9th Cir.2009). If a treating or examining physician’s opinion isamadicted,

an ALJ may reject it only by offering “clear and convincing reasons” that are
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supported by substantial evidence in the rec&yan v. Comm’r of Soc. Sec.
Admin, 528 F.3d 1194, 1198 (9th Cir. 200Bpyliss v. Barnhart427 F.3d 1211,
1216 Oth Cir. 2005).Conversely, if a treating or examining doctor’s opinion is
contradicted by another doctor’s opinion, an ALJ may only reject it by providing
“specific and legitimate reasons” that are supported by substantial evidence in
record. Valentine v. Comm’r of Soc. Sec. Admiv4 F.3d 685, 692 (9th Cir.
2009);Bayliss 427 F.3d at 1216 (citingesterv. Chater 81 F.3d at 8331 9th

Cir. 1995). A non-examining physiciaion theotherhand, is not entitled to such
weight:“The Commissioer may reject the opinion of a nreramining physician
by reference to specific evidence in the medical recofiisa v. Callaharii43
F.3d 1240, 1244 (9th Cir. 1998).

“Where an ALJ does not explicitly reject a medical opinion or set forth
specific, lgitimate reasons for crediting one medical opinion over another, he
errs’ Garrison 759 F.3d at 1012*In other words, an ALJ errs when he rejects &
medical opinion or assigns it little weight while doing nothing more than ignorin
it, asserting withouéxplanation that another medical opinion is more persuasive
or criticizing it with boilerplate language that fails to offer a substantive basis fo
his conclusior. Id. at 101213. That being said, the ALJ is not required to recite
any magic word$o properly reject a medical opiniorMagallanes v. Bower881

F.2d 747, 755 (9th Cir. 198%olding that the Court may draw reasonable
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inferences when appropriate) An ALJ can satisfy the ‘substantialidence’
requirement by ‘setting out a detailed and thorough summary of the facts and
conflicting clinical evidence, stating his interpretatihereof, and making
findings.” Garrison, 759 F.3d at 1012 (quotirigeddickv. Chater 157 F.3d715,
725(9th Cir. 1998).

Plaintiff contendghe ALJ did nofroperly rejecthie opinionof Dr. Layton,

the testifying medical expert. ECF No. 12 at 14. Specifically, Plaintiff faults the

ALJ for not providing any convincing rationale for ignoring Dr. Layton’s opinion
that Plaintiff would have attention or absezigen issues that would ma&enormal
workday or weeldifficult. Id.

The ALJ gave “substantial weight” to the opinion of Dr. Layton that
Plaintiff, in the absence of substance abuse, would be capable of simple repeti
tasks with minimal contact withfeérs. Tr. 29. The ALJ found this opinion
consistent with other medical and opinion evidence in the reasndell as
Plaintiff's own statements regarding his daily activities. Tr. 29. With regards tg
Plaintiff's difficulty completelyattending aegulrworkday or work weeklue to
attention issues or absenteejshe ALJ rejected this opinion as unsupported by
the evidence as a whole and evidence regarding Plaintiff’'s functioning in

particular. Tr. 30.
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This Court finds thathe ALJ properlyevaluated thepinion ofDr. Layton.
As a norexamining physician, Dr. Layton’s opinions could be rejected by
reference to specific evidence in the recadbg@eSousa 143 F.3cat 1244. Plaintiff
faults the ALJ for ignoring, without commemiy. Layton’s opinion regarding
Plaintiff's ability to attend a normal workday or workweek. The ALJ discussed
this opinion, but incorrectly attributed it to Plaintiff's representati8eeTr. 30.
Nonetheless, the ALdroperlyrejected this opinion byiting to therecord as
whole and specifically referenced evidence of claimant’s functioning independsg
of substance abuse. Tr. 3Bor instance, as discussed by the ALJ earlier in the
opinion, Plaintiff's mental impairments appeared to improve whestidpped
using. Tr. 28 (citing Tr. 526, 570); Tr. 29 (citing Tr. 908he ALJ is neither
required to recite the magic words, “I reject Dr. Layton’s opinion because . . . "
nor is this Court deprived of making reasonable and legitimate inferences whe
reviewing the ALJ’s findings See Magallanes881 F.2dat 755. Moreover, itis
worth noting that directly after Dr. Laytatatedthat Plaintiff would have
difficulty five to fifteen percent of the timattending a normal workday or
workweek without interference, he went on to opine that Plaintiff would be capa
of simple and repetitive tasks, which opinion the ALJ gave substantial weight.
29;seeTr. 59-60. Accordingly, because the ALJ rejected Dr. Layton’s opinion

with reference to specific evidence in the record, this Court does not find error.
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C. Hypothetical Question Posed to Vocational Expert

“Hypothetical questions posed to the vocational expert must satl dié
limitations and restrictins of the particular claimant . . Embrey vBowen 849
F.2d 418, 422 (9th Cir. 1988). “Unless the record indicates that the ALJ had
specific and legitimate reasons for disbelieving a claimant's testimony as to

subjective limitations such as pain, those limitations must be included in the

hypotheti@l in order for the vocational expert's testimony to have any evidentiaf

value.” Id. at 423. “If the assumptions in the hypothetical are not supported by
record, the opinion of the vocational expert that claimant has a residual working
capacity hasio evidentiary value.'Gallant v. Heckler7/53 F.2d 1450, 1456 (9th
Cir. 1984).

Plaintiff contends the hypothetical questmrsed to the vocational expert
did not adequately express the full extentisflimitations. ECF No. 12 at 15.
Plaintiff doesnot point to any specific limitation that was missing from the
hypothetical. See d.

To the extent Plaintiff is asserting thas Irlen Syndromelearning disorder,
andabsenteeism should have been included in the hypotheticarghinent is
derivative of Plaintiff's arguments discussed in detail ab&&previously noted
by this Court, the ALJ properkgxcluded Plaintiff’'s claimed Irlen Syndrom and

learning disorder fromid medically determinable impairments amdsonable
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rejectedDr. Laytoris unsupported opinion regarding Plaintiff’'s expected
attendance issued hus, because the ALJ included the full extertreflible
limitations supported by the record in the hypothetical, this Court does not find
error.
IT IS ORDERED:
1. Plaintiff’'s Motion for Summary Judgment (ECF Nd2)ls DENIED.
2. Defendatis Motion for Summary Judgme(ECF No0.13)is
GRANTED.
The District Court Executive is directed to file this Order, enter
JUDGMENT for Defendantprovide copies to counsel, aGilOSE thefile.
DATED September 10, 2015

THOMAS O. RICE
United States District Judge
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