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v. JPMorgan Chase Bank NA et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MARK W. BROPHY, and SUSANA.
BROPHY,

Plaintiffs,
V.

JPMORGAN CHASEBANK, N.A;;
WASHINGTON MUTUAL BANK;
BANK OF AMERICA N.A;;

LASALLE BANK N.A., as Trustee fot
Securitized Trust WAMU Mortgage
PassThrough Certificates, Series 200
AR11;

WAMU ASSET ACCPETANCE
CORP;

NORTHWEST TRUSTEE
SERVICES, INC, and

DOES 1100, inclusive.

Defendand.

6

NO: 2:14CV-0411TOR

ORDERGRANTING IN PART AND
DENYING IN PART DEFENDANT
NORTHWEST TRUSTEE SERVICES
INC.’S MOTION TO DISMISS

BEFORE THE COURT is Defendant Northwest Trustee Services, Inc.’s
Motion to Dismiss for Failure to State a ClaiBCF No.5. Defendant Northwest

Trustee Services, Inc. (“NWTS"), is represented by Joseph H. Mar$haintiffs
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arerepresented by Jill J. Smith. This matter was submitted for consideration
without oral argument. The Court has reviewed the briefing and the record ang
files herein, and is fully informed.
BACKGROUND
Plaintiffs filed a complaint in Spokane County Superior Court on October

27, 2014 seeking damages and declaratory and injunctive relief. ECF Nos. 1 &

1; 122. That case was removed to this Court on December 22, 2014. ECF No.

On January 26, 2015, Plaintiffs filed a motion &demporary restraining order to
prevent a trustes’sale of the real property that is the subject of this lawsuit. EGC
No. 10. The Court denied that motion on February 13, 2803 No. 15.

On January 23, 2015, prior to Plaintiffs’ motion for a temporary restrainin
order,DefendantNWTS filed the currentmotion todismiss this matter for failure
to state a claim upon which reliednbe granted ECF No. 5. No other
Defendants joined #motion. Plaintiffs did not initiallyrespond to thenotion
within the timeframe established by the local rul®sn March 10, 2015, the Court
granted in part Plaintiffs’ motion for extension of time to file a response pursual
to Federal Rule of Civil Procedure 6(b)(1)(B). ECF No. P@intiffs filed alate
response on March 18, 2015. ECF No. 22.
I

I
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FACTS

The following facts are drawn from Plainsificomplaint and are accepted ag
true for the purposes of the instant moti@ell Atl. Corp. v. Twomb|\550 U.S.
544, 556 (2007)In July 2006, Plaintiffs obtained a $745,800 loan from Defendq
Washirgton Mutual Bank, N.A. ECF No. 12at 113, 16. The promissory note
for this loan was secured by a deed of trust encumbering the subject real propé¢
Id. at 171 13, 16. The promissory note was transferred into the Washington Mut
PassThrough Ceificates Series 2008RI for which Defendant LaSalle Bank,
N.A., served as trustedd. at 11 4, 14

At some pointhereaftethe note was transferred to DefenddidaMorgan
Chase Bank, N.A(“JPMorgan Chase”), whom Plaintiffs contacted in 2007 in
orderto refinance or obtain a loan modificatioldl. at § 37. Defendant JPMorgan
Chasewould not consider a modification at that timid. In 2011, Plaintiffs
spoke with doan officer at a local branch of Defendant JPMorgan Chiasat |
39. They wereadvised to stop making payments on their mortgage in order for
modification to be grantedd. Following the cessation of payments, Plaintiffs
were contacted about a modificatioial. at § 40. However,Defendant JPMorgan
Chase again denied Plaintiffs’ requests for modificationat 1 41, 44.

On November 29, 2012, Defendant JPMorgan Chase appointed Defende

NWTS assuccessor trustder the deed of trustECF Nos. 12 at § 51 6-3.
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Plaintiffs allege that the signatuoe that documeraf Michelle M. Gill, a vice
president of Defendant JPMorgan Chasa forgery. ECF No. 122 at  52.
Plaintiffs allege further that Gill did not have authority to appoint a successor
trustee, that she was not a vjpesident at Defendant JPMorgan Chase, and that
Defendant JPMorgan Chase’s corporate resolution does not authorize Gill to a
its behalf. Id. Plaintiffs further allege that the signature of the notary public,
Bonnie L. Hobbs, is also a forgery and that Hobbs is not a notfic in the state
of Ohio. Id. at  54. This document was recorded in Spokane County on
December 12, 2012ECF No.6-3." On December 10, 2012, a Beneficiary

Declaration was executed by Salwa Ahmad on behalf of Defendant JPMorgan

! Although the court's review on a 12@®)motion to dismiss is generally limited
to the contents of the complaint, “[a] court may consider evidence on which the
complaint ‘necessarily relies' ift1) the complaint refers to the document; (2) the
document is central to the plaintiff's claimda8) no party questions the
authenticity of the copy attached to the 12(b)(6) motidvidrder v. Lopez450

F.3d 445, 448 (9th CiR2006) “The court may treat such a document as ‘part of
the complaint, and thus may assume that its contents are true for purposes of i
motion to dismiss under Rule 12(b)(6).Id. (quotingUnited States v. Ritchi842

F.3d 903, 908 (9th Ci2003).
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Chase averring thalPMorgan Chase Bank, National Association, is the holder
the promissory note or other obligation evidencing the abefezenced loan. The
trustee may rely upon the truth and accuracy of the averments made in this
declaration.” ECF No.-@. For the pirpose of this motion, the Court will construe
Plaintiffs’ complaint to allege this document wadso frauduleny executed by
Defendant JPMorgan Cha$e

On October 24, 2014, Defendant NWTS executed a Notice of Trustee’s §

to foreclose on the subjegtoperty. ECF No. 22 at 5. While the Court denied

Plaintiffs a temporary restraining order, seheduledrustee sale was nevertheless

cancelled by Defendant NWT3d.

? Plaintiffs contend that the appointment of Defant NWTS as trustee was done
fraudulently through the production of false documeiseECF No. 122 at
109-10. While the complaint does ndirectly referencé¢he beneficiary statement,
the complaint does allege that Defendant JPMorgan Chase “affirmatively
misrepresented. . material facts with the intent that othiesly upon such. .
deception in connection with the foreclosure process.at § 112.The Court
construes this argument to encompass the beneficiary statement which is integ
the appointment of a trustee in Washington State and which the Court will treat

a part of the complaintSeeMarder, 450 F.3d at 448.
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DISCUSSION

A motion to dismisdor failure to state a claim pursuant to Federal Rule of
Civil Procedure 12(b)(&ests the legal sufficiency tie Raintiffs’ claims.
Navarro v. Block250 F.3d 729, 732 (9th Cir. 2001). A complaint must contain §
“short and plain statement of the claim showing that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)(2). This standard “does not require detailedlfactua
allegations, but it demands more than an unadorned, the defemdantully-
harmedme accusation.’Ashcroft v. Igbal556 U.S. 662678 (2009) (quoting
Twombly 550 U.Sat 555. To withstand dismissal, a complaint must contain
“enough facts to state a claim to relief that is plausible on its facedmbly 550
U.S.at 570. “A claim has facial plausibility when the plaingiféads factual
content that allows the court to draw the reasonable inference that the defenda
liable for the misconduct allegedlgbal, 556 U.Sat678 “Naked assertion[s],”
“labels and conclusions,” or “formulaic recitation[s] of the elemehtsaause of
action will not do.” Twombly 550 U.Sat 555, 557. While a plaintifieednot
establish a probability of success on the merits, he or she must demonstrate “n
than a sheer possibility that a defendant has acted unlawfidjlgdl, 556 US. at
678;see also Johnson v. City of Shelb$5 S.Ct. 346, 347 (2014) (per curiam)
(“A plaintiff . . . must plead facts sufficient to show that her claim has substantiy

plausibility.”).
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In assessing whether Rule 8(a)(2) has been satisfied, a court must first
identify the elements of the plaintiff's claim(s) and then determine whether thos
elements could be proven on the facts plBdelgbal, 556 U.S. at 675. A
complaint fails to state a claim upon which relief may be granted only if it fails t
inform the defendants of facts sufficient to shibeclaims have substantive
plausibility. See Johnsonl35 S.Ctat347 (“Having informed the city of the
factual basis for their complaint, they were required to do no more to stave off
threshold dismissal for want of an gdate statement of their claim.”).

In this evaluation,ite court should draw all reasonable inferences in the
plaintiff's favor,see Sheppard v. David EvatisAssocs.694 F.3d 1045, 1051 (9th
Cir. 2012), but it need not accept “naked assertions devoid of further factual
enhancement.’igbal, 556 U.S. at 678 (internal quotations and citation omitted).
Generally, in ruling upon a motion to dismiss, a court must accept all factual
allegations in the complaint as true and construe the pleadings in the light mos
favorable to the party opposing the moti@prewell v. Golden State Warrigrs
266 F.3d 979, 988 (9th Cir. 2001).

As clarified in Plaintiffs’ responsive briefing, Plainsfisseronly three
claims against Defendant NWTS: (1) violation of the Washington Consumer

Protection Act, (2) violation of the Washington Deed of Trust Act, and (3)
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declaratory relief ECF No. 22 at-#12> The Court examines each of Piifs’
claims in turn.
A. Consumer Protection Act
Plaintiffs contend thaDefendanNWTS violated Washington’s Consumer

Protection Ac{CPA). ECF No. 22 at-#1. The CPA declares unlawful “[u]nfair

methods of competition and unfair or deceptive acts or practices in the conduct

any trade or commerce. ...” RCW 19.86.020. The law provides a private righ
action. RCW 19.86.093. To assert a citizen suit, a plaintiff must prove “(1) an

unfair or deceptive act or practice, (2) occurring in tradeomaerce, (3)

affecting the public interest, (4) injury to a person's business or property, and (%

causation.”Panag v. Farmers Ins. Co. of Wash66 Wash.2d 27, 37 (2009) (en
banc) (citingHangman Ridge Stables, Inc. v. Safeco Title Ins. ID& Wash.a

778, 784 (1986))A claim under the CPA “may be predicated upon a per se
violation of statute, an act or practice that has the capacity to deceive substant
portions of the public, or an unfair or deceptive practice not regulated by statuts

but in violation of public interest.’Klem v. Washington Mut. Bank76 Wasli2d

® Plaintiffs have statkthey are nopursuingclaims of fraud, negligence, or
emotional distress against Defendant NWT&.at 7, 12. Accordingly, these

claims will be dismissed with prejudice.

ORDER GRANTINGIN PART AND DENYING IN PART DEFENDANT
NORTHWEST TRUSTEE SERVICES’ MOTION TO DISMISS8

of

t of

U
N

al

1%




10

11

12

13

14

15

16

17

18

18

20

771, 787 (2013)*Whether a particular act or practicfunfair or deceptive’ is a
guestion of law.”Panag 166 Wash.2d at 4(¢iting Leingang v. Pierce Cnty. Med.
Bureau, Inc. 131 Wash.2d 133, 150997)).

As Defendant NWTS correctly arguédaintiffs complaintdoesnot assert
that Defendant NWTS engaged in any unfair or deceptive trade practices.
Plaintiffs’ only allegationsn the complaintelate totheactions ofDefendant
JPMorgan ChaseSeeg e.g, ECF No. 122 109 (“. . . . Defendant CHASE
fabricated a false document (i.e. the appointment of successor trustee) purport
to appoint Defendant Northwest as successor trustee and recorded it in official
county recads; Defendant CHASE engaged in an unfair or deceptive trade
practice.”) 110 (“. . . . CHASE's action has significantly impacted the public.”),
112 (“In violation of the [CPA], the defendant CHASE has affirmatively
misrepresented and knowingly concealed, suppressed and failed to disclose
material facts with the intent that others rely upon such concealment and decej
in connection with the foreclosure process.”), 114 (“As a result of the Defendar
CHASE's unfair, fraudulent and/or deceptive practices, Plaintiffs have suffered
ascertainable loss of monies and property value.”).

NeverthelessRlaintiffs contend in their response to Defendant NWTS'’s
motion to dismiss that they do haa€CPAclaim against Defendant NWTSECF

No. 22 at #11. Specifically, Plaintiffs contend that Defendant NWTS engaged
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unfair and deceptive practices by “attempt[ing] at least twice to perform a truste
sale despite the fact that they were aware that Plaintiffs were seeking a loan
modification under the HAMP programand that legal issues concerning the deeg
of trust were currently being litigatedld. at 10. While not a paradigm of clarity
Plaintiffs responsempliesthat Defendant NWTS abused its discretion in
proceedingvith thetrustee’s sale The Court construeBlaintiffs’ argument as
such.

The Washington Supreme Court has stated that the trustee in a nonjudic
foreclosure “undertakes the role of the judgerasygartial thirdparty who owes a
duty to both parties to ensure that the rights of both the beneficiary and the del
are protected.Klem 176Wash.2dat 790. “[F]ailing to exercise [the trustee’s]
independent discretion as an impatrtial third party with duties to badileger an
unfair or deceptive act or practice and sassthe first element of the CPAIY. at
792. While Plaintiffs cite this legal authoriin their response, they do not
expresslystate how Defendant NWTS failed to exercise its discretion in this cas
The Court notes the factual distinctions betwiEmand the record in this case,
and itquestions whether Plaintiffs can make a valid claim in the sameastiat
which the Washington Supreme Court uphel&lem especially in light of the
fact that the trustee sale in this caseihdactbeen postponed on numerous

occasions
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RegardlessPlaintiffs’ complaint, as it stands, does not state a CPA claim
against Defendant NWTS. The allegations in the complaint relate solely to
Defendant JPMorgan Chase’s alleged CPA violati@e=ECF No. 122 11109
15. Plaintiffs’specificallegationsagainst Defendant NWT&e made only itheir
response to the motion to dismiss, and the Court may not look to them in
evaluating the sufficiency of the complair@chneider v. CaDep't of Corr, 151
F.3d 11941197 n.1 (9th Cir. 1998) (“In determining the propriety of a Rule
12(b)(6) dismissal, a court may not look beyond the complaint to a plaintiff's
moving papers, such as a memorandum in opposition to a defendant's motion
dismiss.). However, it is not clear that Plaintiffs cannot save the claim by
amending the complaint. As such, the CPA claim against Defendant NWTS is
dismissed with leave to amend witliourteen (14) days of the date of this order.
Harris v. Amgen, In¢573 F.3d 728, 737 (9th Cir. @9) (“Dismissal without leave
to amend is improper unless it @ear that‘the complaint could not be saved by
an amendment.”).

B. Deed of Trusts

In their responise briefing—not in their complaint-Plaintiffs allege two
grounds on which they argue Defendant NWTS violated the Washington Deed
Trust Act (“DTA”). Plaintiffs alleg€first that the January 30, 2013, Notice of

Trustee sale recorded by Defendant NWTS refers to Defendant JPMorgan Chg
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Defendant NWTS’s “client” and therembefendant NWTS “rast represent their
client’s interests and act on their behalf to the exclusion of others.” ECF No. 2!
11-12. “This arrangmentnecessarily implies that [Defendants] NWTS and JP
Morgan Chasare acting as both the trustee and the beneficiary undsanme
deed of trust.”Id. at 12.

The DTA states that, but for the United States, “No person, corporation o
association may be both trustee and beneficiary under the same deed’of trust
RCW 61.24.020 Plaintiffs’ allegation in their response is rsuifficient to showa
plausibleviolation of this provision

The Notice of Trustee Sale contathe word“client” in one place at the end
of the documenivhich reads as:

FileNo: 7037.99341

Client: JPMorgan Chase Bank, N.A.

Borrower: Brophy, Mark W and Susan A
ECF No. 64 at 5 “As a pragmatic matter, it is the lenders, servicers, and their
affiliates who appoint trusteesKlem 176Wash.2dat 789. The word client in
this context does not imply more than that Defendant NWTS was appointed try
by Defendant JPMorgan Chase. Plaintiffs point to nothing more than this one

word to demonstrate that Defendant NWTS acts as both trustee and beneficiar

violation of RCW 61.24.020. Plaintiffs’ conclusion is nothing more than a “nake
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assertion[devoid offurther factual enhancementlfbal, 556 U.S. at 678In any
case Plaintiffs’ complaint does not contain this allegation or any factual basis fg
this legal theorywhich they assert for the first time in their response to the motig
to dismiss See Shneider 151 F.3d at 1197 n.1.

Plaintiffs also allege in their response that Defendant NWTS violated the
DTA because Defendant “NWTS was wrongfully appointed as successor trustg
and took the actions of the original trustee including executing and recording
Notices of Trustees sales in 2013 and 2014.” ECF No. 22 avbatever claim
Plaintiffs have regarding the alleged fraudulent execution of the appointment o
successor trusecan only be pursued against Defendant JPMorgan Chase, not
Defendant NWTS. The DTA does not impose a duty upon Defendant NWTS to
verify thevalidity of anappointment. It only requires that prior to a trustee shle
residential real propert§he trustee shall have proof that the beneficiary is the
owner of any promissory note or other obligation secured by the deed df trust.
RCW 61.24.030(7)(a)A sworn declaration from the beneficiary is sufficient for

this purpose and a “trustee is entitled to rely on the beneficiary’s declaration ag

* Plaintiffs recognize so much in stating “Plaintiffs’ claims of Fraud were raised
against defendants JP Morgan Chase, N.A., . ... The claim of fraud in this ca

was not brought against Northwest Trustee Services, Inc.” ECF No. 22 at 7.
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evidence of proof required under this subsectidRCW 61.24.030(7)(a), (b).
Defendant JPMorgan Chase execusuch a sworn beneficiary statement on
December 10, 201¢ECF No. 62), and Defendant NWTS did not violate the DTA
by relying upon that document in the exercise of its duties as tesstadf that
statement was fraudulently executed as Plaintiffs canhte

Finally, the Court cannot award any damages utftelDTA unless a trustee
sale has occurred:rias v. Asset Foreclosure Servs., IM81Wash.2d412, 429
(2014) (“[T]here is no actionable, independent cause of action for monetary
damages under tH&TA based on DTA violations absent a completed foreclosurs
sale”). The only remedy the Court caffordfor a DTA violationprior to a
foreclosure salés to issue a restraining order or injunction against a scheduled
trustee saleSee idat 429. Thepreviously scheduled trustee sale has been
canceled ECF No. 22 at 5. The Court is not aware of any pendingadi¢he
Plaintiffs have not renewed their request for an injunction of any #¥pesuch,
the Court canot provide relief for a DTA violation, even if one were adequately
pled. The CourthereforedismisesPlaintiffs’ DTA claims against Defendant
NWTS without prejudice.

C. Declaratory Relief
Defendant NWTS contends that Plaintiffs have stated no claim against

warrantingdeclaratory relief. ECF No. 5 at 20.The Court disagrees. Although
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Plaintiffs’ complaint, as it currently stands, contains no specific allegations of
wrongdoing on the part of Defendant NWTS, Plaintiff seeks declaratory relief tf
none ofthe Defendants, including Defendant NWTS, has authority to foreclose
the subject propertyECF No. 122 at § 135.Plaintiffs allegethat thepromissory
noteand deed of trustterenever properly transferred Refendant JPMorgan
Chaseandthat Defeant JPMorgan Chaskerefordacks any authority to
foreclose orthesubject property. Plaintiffs alsdlegethat Defendant JPMorgan
Chase did not properly appoint Defendant NWTS as successor trifisaintiffs
prove either of theseaims, Defendat NWTSwould have no authoritio

foreclose on theropertyevenif it has notcommittedanywrongful action itself

Plaintiff has stated a viable claim for declaratory relief against Defendant NWT5.

The motion is denied as to this claim.

I
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ACCORDINGLY, IT ISHEREBY ORDERED:
1. Defendant Northwest Trustee Services, Inc.’s Mot{f&@F No. 5) is
GRANTED in part andDENIED in part as follows:
a. Plaintiffs' claims for fraud, negligence, and emotional disteess

against Defendant Northwest Trustee Services, Inc.,asly

DISM I SSED with prejudice.
b. Plaintiffs’ claim for violation of the Washington Consumer Protectio

Act as against Defendant Northwest Trustee Services, Inc.ionly

DISMISSED with leave to amend withifourteen (14) days.
c. Plaintiffs’ claim for violation of the Washington Deed of Trust Ast

against Defendant Northwest Trustee Services, Inc.,isnly

DISM I SSED without prejudice
d. The motion iDENIED as to Plaintiffs’ claim for declaratory relief.
The District Court Executive is hereby directed to enter this Order and furnish
copies to counsel
DATED March 27, 2015
2

" THOMAS O. RICE
United States District Judge
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