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msurance Co v. Henderson Roofing Inc et al

SCOTTSDALE INSURANCE,
COMPANY, as subrogeef Chateau
Partnership Lincoln,

Plaintiff,
V.

HENDERSON ROOFING, INC;
CHARLES HENDERSON;
CHARLES HENDERSON, doing
business as Henderson Roofing;
HENDERSON ROOFING &
CONSTRUCTION, INC.; CHUCK
HENDERSON ROOFING, LLC;
DIAMOND ROCK
CONSTRUCTION, INC.,

Defendants.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

NO: 2:15CV-8-RMP

ORDERGRANTING HENDERSON
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENTAND
DIAMOND ROCK DEFENDANT'S
MOTION FOR THE SAME

Doc. 61

ORDER GRANTING SUMMARY JUDGMENT~ 1

BEFORE THE COURTareCharles Henderson and Chuck Henderson
Roofing, LLC’s(“Henderson DefendantsMlotion for Summary Judgment, ECF
No. 30 andDiamond Rock Construction, Inc.’s@iamond Rock Defendait

Motion for Summary Judgment, ECF No.. 3Bhe Courtheardoral argumentsn
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both ofthese motions on December 15, 2015. The Court has reviewed the record

and the pleadingsnd is fully informed.
BACKGROUND
Plaintiff initiatedthis subrogation claim by filing a Complaint on January
12, 2015, claiming damages resulting from a fire that occurred on September 2
2012. After this Court ginted leave to do so, Plaintiited a First Amended and

Supplemental Complaipgtating claims for negligence and breach of contr&ee

ECF No.59.
In 2001,Chateau Partnership Lincol@PL) hiredHenderson Defendantis
remodel a roof “from gable toip,” andDiamond Rock Defendant was hirad a

subcontractoto complete truswork on the roof.SeeECF No.59 at 4. Plaintiff
alleges that Defendants initially completed the roofing withoednstalling
electrical structures (“surfagaounted conduit and outlets”) intended to supply
power to a manual hetdpe system in theadf, but after CPLcomplained,
Defendants either completed thlectricalwork themselves without proper
licenses or hired other unlicensed workers to dddoPlaintiff claims that the
electrical work did not comply with the 1999 National Electrical Code.
Additionally, Plaintiff alleges that Diamond Rock Defendants did not insta]
draftstopping or fie wallswhich Plaintiff statesarerequiredin order for auilding
to adhere t@ 1997 Uniform Building Codthat wasan force during the renovation

at issue Id. at 5. Plaintiff arguesthatDefendants only obtained a minimum fee

ORDER GRANTING SUMMARY JUDGMENT~ 2
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permit by submitting a “Commercial Building Remodel” permit application for
their roofing workand failedto obtain the requisite roofing permiPlaintiff states
that heallegedlack of proper structurgdermits resulted in a lack efructural
inspectiors, thereby leavinglefects latent and undiscoverdd. Plaintiff argues
thatthese defects were the cause of a 2012 fire that destroyapahment
building along with two other contiguous structur&aintiff now brings two
claims: negligence and breach of contrand seeks to recover $1,055,548.53 in
compensatory damagesrresponding to Plaintiff's payments, costs and expense
of this suit, and pre and pgstdgment interest.

This Court exercises diversity jurisdiction over this case pursuant to 28
U.S.C. 8§ 1332, and accordingly, applies Washington state substantivEée
Erie R. Co. v. Tompkin804 U.S. 64, 78,58 S. Ct. 817, 822,82 L. Ed. 1188
(1938)*

ANALYSIS

The moving party is entitled to summary judgment when there are no

disputed issues of material fact when all inferences are resolved in favor of the

nornrmoving party. Northwest Motorcycle Ass’n v. United States Dep’t of Agric.

! Federal courts exercising diversity jurisdiction apply the substantive law of the
forum statewhich includes statutes of limitatis. See Muldoon v. Tropitone

Furniture Co, 1 F.3d 964, 966 (9th Cir. 1993)

ORDER GRANTING SUMMARY JUDGMENT~ 3
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18 F. 3d 1467, 1471 (9th ICil999; FeD. R.Civ. P.56(c). If the nommoving party
lacks support for an essential element of their claim, the moving party is entitle
judgment as a matter of law regarding that claBee Celotex Corp. v. Catrett

477 U.S. 317, 323. Importantly, at the summary judgment stage, the Court dog
not weigh the evidence presented, but instead assumes its validity and determ
whether it supports a necessary element of the cliim.

In order to survive a motion for summary judgment once the moving part
has met their burden, the nonmoving party must demonstrate that there is prok
evidence that would allow a reasonable jury to find in their fa%ae Anderson v.
Liberty Lobby 477 U.S. 242, 251 (19867 nonmoving party “cannot rely on
corclusory allegations unsupported by factual data to create an issue of materi
fact.” See Hansen v. United Statéd-.3d 137, 138 (9th Cir. 1993).

Defendantsjustifications for their Motions for Summary Judgméait
under three primary lines of argunte(1) Plaintiff's claims are timéarred
pursuant tdhe statute of repose anglevantstatutes of limitations, (2) Plaintiff
does not have sufficient evidence to sustain its claims(3Mlashington law
does not recognize a claim for “negligeonstriction” under the present
circumstances
I 11
I 11

11

d to

\14
(7))

nes

ative

al
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1. The Statute of Repose and Statutes of Limitations

Plaintiff's claims, which involve alterations, repairs, and improvements up
real propertyfall underWasH. REv. CoDE 8§ 4.16300(2004) which states in
relevant part:

RCW 4.16.300 through 4.16.320 shall apply to all claims or causes of
action of any kind against any person, arising from such person having
constructed, altered or repaired any improvement upon real property,
or having performed or furnished any design, planning, surveying,
architectural or construction or engineering services, or supervision o
observation of construction, or administration of construction contracts
for any construction, alteration or repair of any improvement upon real

property.
Therefore, these claims are subject to the statute of repose codifieciREV.
CoODE§4.16.310(2002)
All claims or causes of action as set forth in RCW 4.16.300 shall accrue,
and the applicable statute lghitation shall begin to run only during
the period within six years after substantial completion of construction,
or during the period within six years after the termination of the services
enumerated in RCW 4.16.300, whichever is later Any cause b
action which has not accrued within six years after such substantial
completion of construction, or within six years after such termination
of services, whichever is later, shall be barred
“[A]n action that has not accrued within they@ar peiod is barred,
regardless of when the injury is discovered.” 15A Wash. Prac., Handbook Civi
Procedure § 5.12 (204216 ed.) (citingHudesman v. Meriwether Leachman
Associates, In¢c35 Wash. App. 318, 666 P.2d 937 (Div. 1 19883ealso WASH.

Rev. CoDE §4.16.326(1)(Q).

ORDER GRANTING SUMMARY JUDGMENT~ 5
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For purposes of the tolling of the statute of repose, this Court must
determine when theenovationwork was either “substantially compléter when
Defendants’ services were terminatdchere is no dispute that Defendants did no
provide services at CPL’s relevant apartment buildings after, Bd@the parties
differ greatly in their interpretation of “substantial completiodVAsH. ReEv. CODE
84.16.310 definetsubstantial completionas ‘the state of completion reached
when an improvement upon real property may be used or occupied for its inter
use’

Plaintiff arges that “substantial completion” was never attained because
apartmenbuilding was not fit to be occupied becausamincreased risk of fire
caused byefendants’ work and thiact that thevork wasdone withoutrequirel
permits However, there is no dispute that the apartmieat® been occupiddr
longer than six yeafsom the time that the work was complete@0®1 untilthe
2012 fire

Plaintiff citesAtherton Condo Association v. Blume Dev.,@45 Wn.2d
506, 799 P.2d 25@.990) as support for its interpretation; howewde Atherton
courtdid not address whether or not work was “substantially complete,”
instead dealt with thissue of whether or not an implied warranty of habitability
was breachedPlaintiff urges the Court to read the holdingAthertonin

conjunction with the proposition that “substantial completion” is only reached

when all that is left to do on a construction project are “punch list items,” citing

ded

the
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15191525 Lakeview Blvd. Condo. Ass'n v. Apartment Sales Qdrp.Wash.

App. 923, 932, 6 P.3d 74, 79 (20QMjd, 144 Wash. 2d 570, 29 P.3d 1249 (2001)

The Court finds these arguments unpersuasive. Plaintiff’s strained reading of these

cases is not supported by the entirety of the cases, and runs contrary to the pla
meaning of the statute of repose.

Plaintiff lacks any legal authority supporits interpretation of “substantial
completion” whichcontradics thevery purpose of a statute of regoslf
“substantial completion” is never reachsmlong ashere is a risk of a claim
arising due to the actions of a hypothetical defendhetstatut of repose would
have nceffect. If this Court were to accept Plaintiff's interpretation of “substantia
completion,” nothing would prevent potential plaintiffs from assgrtlaims for
defects in construction work indefinitely.he resulting outcomerould frustrate
the clear purpose of the statute of repose.

Thestatutory language “may be used or occupied for its intendedsuse”
unambiguousn this context; th@partments wereccupied by residents, thereby
fulfilling their intended use Defendants’ work was complete in 2001. This Court
need not look beyond th@ain meaning of the statutd repose. The purpose of
the apartments was to serve as residences, and tenants have livbdtiheea
2001and 2012 Therefore, the apartments warsed and occupied for their
intended purpostr longer than six years after Defendamtsolvementwith the

real propertyended Accordingly, Plaintiff'sclaimsaretime-barred.

il
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Defendants arguthatin addition to being barred by the statute giose,
the breach of contract and negligence claims are also barretegntstatutes of
limitations. WAsSH. REv. CoDE § 4.16.040 (2007)equires a breach of contract
claim to be commenced within six yeafsthe relevant dateThe sixyear period
begins to runuponcompletion of the workhat waghe subject of the relevant
contract SeeHarmony at Madrona Park Owners Ass'n v. Madison Harmony De
Inc., 143 Wash. App. 345, 354, 177 P.3d 755,-8692008) WASH. Rev. CODE§
4.16.326(1)(g)2003)clarifies how the statute of limitations should be applied:

In contract actions the applicable contract statute of limitations expires,

regardless of discovery, six years after substantial completion of

construction, or during the period within six yeafter the termination
of the services enumerated in RCW 4.16.300, whichever is later

Therefore, for the same reasons discussed above, Plaintiff's breach of contract

claim is barred by the statutelohitation.

The parties do not dispute that the relevant statute of limitations for the
negligence claimis three years pursuant\WéasH. REv. CobE § 4.16.080(2011)
The partieslo dispute when that perictartedto runfor the same reason they
dispute the application of the statute of repdgesH. Rev. CoDE§ 4.16.310
requires that a claim accrue and that an applicable statute of limitatios tzegin
run before the expiration of the spear time limit imposed by the statute of
repose. Therefore, the thrgear time limit for a negligence ctaimust start to

runwithin six years of substantial completioh. Plaintiff argues that substantial

V.,
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completion was never reacheahd so the statute of limitatisrof WASH. REV.
CoDE§4.16.040 anWAsH. Rev. CopE § 4.16.080started to run whetine
construction defectwere discovereth the 2012 fire.

Consistent with thi€ourt’s rejection of Plaintiff’'s argument that substantia
completion was never reached, both because Defendant’s woduhbstantially
complete in 2001 and the apartments were occupied for their intendtt use
longer than six yearsince then, Plaintif6 argument here must likewise fail. The
statute of limitations for Plaintiff'segligenceclaims necessarily had to start
running at the very latest in 2D(and a viable @imagainst Defendantould not
accrue in 2012

In light of this Court’s finding that Plaintiff’'s claims are tirbarred, this
Court need not address Defendaatdditionalarguments in favor afismissalor
any of the motions to strikée
I 11
I 11

11

2 Although the Court need not decide this issue, if arguendo, Plaintiff's claims
were not time barred, Defendahtsve raised a credible argument that Plaintiff
lacks evidence of the cause of the 2012 fire or that Defendants had any role in

causation.
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Accordingly,IT ISHEREBY ORDERED:

1. Henderson Defendant$iotion for Summary ddgment ECF No. 30, and
Diamond Rock Defendant’s Motion for Summary Judgmeégtf- No. 35, are
GRANTED.

2. All otherpending motions in this case &ENIED ASMOOT.

The District Court Clerk is directed to enter this Order and provide copieg
counselndclose this case.

DATED this 18th day of December 2015

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
Chief United States Districtudge
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