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wmedica Ostenonics Corp d/b/a Stryker Howmedica Osteonics

Oct 24, 2017
UNITED STATES DISTRICT COURT sean £ meavor, cLerc
EASTERN DISTRICT OBNASHINGTON
THOMAS TABBERT, No. 2:15CV-00039SMJ
Plaintiff,
ORDER DENYINGPLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT

HOWMEDICA OSTEONICS CORP.

Defendant

Before the Court i®laintiff Thomas Tabbert'3hird Renewed Motion fo
Summary & Declaratory Judgme®CF No.191 Mr. Tabbert moves for summa
judgment on his claim for declaratory judgment tigt 1995 norcompetg
agreement with Howmedica isvalid and unenforceable. He also moves
summary judgment on Howmedica’'s breach of contract claim and on his affirf
defense of estoppel.

The Court held a hearing on the motion on October 17, 2017.
consideration of the briefing and the argnts presented at the hearing, the G
denied Mr. Tabbert’'s motion for summary judgment on all grounds. This

memorializes and supplements the Court’s oral ruling.
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BACKGROUND
A. Undisputed Facts

1. Mr. Tabbert worked as a sales representative foHowmedica
from 1993 to June of 2014.

In 1993, Mr. Tabbert began working as a sales representative for a n

supply distribution company known as Strykimtially, Mr. Tabbert sold bong

saws and other surgical tools in a territory in Wisconsin. 8518e applied for
position as a sales representative with the company now known as How
Osteonics Corp. (Howmedica), a Stryker subsidiary corporation. Mr. Tab
transfer to Howmedica was effective January 1, 1996.

As part of his new position, Mr. Tabbert moved to the Eastern
Washington/North Idaho region. He began selling hip and knee implants. He
provided technical assistance during surgeriegitasephysicians and explain
design aspects of implants.

a. Non-compete Agreements

Mr. Tabbertsigned a noitompete agreement when he first began
employment with Stryker in 1993. Howmedica has a copy of this agreement
Tabbert’s personnel file.

When Mr. Tabbert transferred to the new position with Howmedtrgker

required Mr. Tabberto sign a new nowgompete. This noceompete(the 1995

Agreement was signed on December 12, 1995. Uniier 1995Agreement, Mr,
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Tabbert would be prohibited from either competing againgk&tror soliciting its

customers for the sale of orthopedic produntthe territory in which he worked

for a period of one year following the termination of his employment.
agreement contained a choice of law clause designating New Jersey
governing state.

The 1995 Agreemernis an “unpaid norftompete” meaninghat Stryker wa

not required to provide compensation for the-gaar noncompete period. The

The

as the

U)

1995 Agreemendtates that it was supported by consideration, but does not gpecify

what this consideration is. Howmedica has a copy of the executed agreeMent in

Tabbert’s personnel file.

2. Mr. Tabbert resignedfrom Howmedica, and Strykerindicated it
would enforcethe 1995 agreement.

On May 29, 2014, Mr. Tabbert informed his supervisor, Duane Riggs, that

he was resigning from his position at Stryker effextiune 10, 201 That sam

day, Jenny LaveyHowmedica’'s HR Client Services Managsent Mr. Riggs a

email titled “RE: Tabbert nenompete.”ECF No. 363 at 8.The email states

“FYIl—it’'s pretty old, guessing it's a paid ondd. Attached to the email vgaa

copy of the 1995 nenompete agreement. Mr. Riggs respondetk a paid non

D

compete, but | will not enforce it. Please do not let him know that until we absolutely

have to. His resignation day is June 10, so | am assuming we do not have tq let him

ORDER-3
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know until July 10!”Id. Ms. Lavey sent thismail only to Mr.Riggs Mr. Tabbert
did not receive a copy of this communication

In July of 2014, Mr. Tabbert contacted Ms. Lavey and asked whether
would hold Mr. Tabbert ta norcompete agreemen¥r. Tabbert recalls thafls.
Laveyinformed him thathe noncompete was “nocompensatory.On July 16
2014 Mr. Tabbert sent an email to his attorney stating that he had Ie#nmraaeyh

word of mouth” that Stryker intended to enforce the 1995 AgraeBEF No. 298

tryker

2 at 92. After Mr. Tabbert left Howmedica, Stryker did not compensate Mr. Tabbert.

3. In June of 2014, Mr. Tabbert began working for Rocky
Mountain Medical Distributors.

After he resigned from Howmedica, Mr. Tabbert began working for R
Mountain Medical Distributors, LLC (RMMD). RMMD is a medical sup
distribution company. RMMD had a distribution agreement with Micro
Orthopedics, Inc. (MicroPortMicroport designs, manufactures, and distriby
medical devices including athopedic hip and knee implantsMicroPort
competes directly withlowmedica

Mr. Tabbert joined RMMD as the Regional Vice President of Sales. EC
2988. His sales territory included North Idaho, Washington, Oregon, Alask
Hawaii. His sales territory in Ndrtldaho and Washington overlapped with

territory as a sales representative for Howmedica.
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4. In the twelve months following his resignation from Howmedica,
Mr. Tabbert contacted surgeons with whom he worked as a
Howmedica sales representative.

a. Dr. Craig Bone

Mr. Tabbert communicated with Dr. Bone, one of his former surgeons.

Tabbert informed Dr. Bone when he sent his letter of resigndhotine twelve
months following his resignation from Howmedica, Mr. Tabbert met with Dr. |
three or four timesMr. Tabbert characterized the meetings as “[s]ocial, tg
hello.” ECF No. 2983 at 44.In the year after Mr. Tabbert resigned fr
Howmedica, Howmedica’'s sales to Dr. Bowmleclined ninebgix percent. Ir
October of 2016Dr. Bone submitted a letter iiwéting that he did not discontin
his business with Howmedica because of Mr. Tabbert’s actions. He also sul
adeclaratiorto the same effecECF 1912 at 38 (dated June 21, 2017)

b. Dr. Patrick Dawson
Mr. Tabbert communicated with Dr. Dawsiorperson and via text messa

Bone

say

e

pmitted

ge

On May 9, 2014, Mr. Tabbert sent a text message to Dr. Dawson that said,

“‘Received a termination threatneail this morning. Call me when you can.” N
Tabbertalsomet with Dr. Dawson in Las Vegas, Nevada on or about M25¢
2015. Howmedica's sales to Dr. Dawson declined ninetg percent in the ye
following Mr. Tabbert’s resignation. Dr. Dawson submitted a declaration de
that Mr. Tabbert solicited his business or that Howmedica’'s sales declin

attributable ® Mr. TabbertECF No. 191 at 41 (dated June 26, 2017)
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C. Dr. Mark Merrell
Mr. Tabbert acknowledged that he communicated with Dr. Me

Howmedica’s sales to Dr. Merrell declined twenty percent in the year followin
Tabbert’s resignatiorbr. Merrdl did not submit a declaration.

d. Dr. John Sahdli
Mr. Tabbert communicated with Dr. Staheli. When asked if he solicit

attempted to solicit Dr. Staheli, Mr. Tabbert responded, “gray area.” Mr. T4
spoke with Dr. Staheli on behalf of Microport. On moeasionMr. Tabbert sen
a text message to D8tahelithat said, “John, Rocky will call you today for dini
arrangements this evening if it's still good. We will coordinate through Rocky
I will not be there.” Howmedica'’s sales to [Btahelideclined one percent in tk
year following Mr. Tabbert's resignation. D&taheli submitted a declaratic
denying that Mr. Tabbert solicited his business or that Howmedica'’s sales
was attributable to Mr. Tabbert.

e. David Gibbons

rrell.

g Mr.

od or

\bbert

—t

ner
/, and
e
n

jecline

Mr. Tabbert communicatedith Dr. Gibbons. Mr. Tabbert had dinner with

Dr. Gibbons, his personal assistant, Tim Nicholas, and his new partner, Josh
on or about September 15, 2014. Howmedica'’s sales to Dr. Gibbons decline
one percent in the year following Mr. Tabbert’s resignation. Dr. Gibbons sub
a declaration denying that Mr. Tabbert solicited his business or that Howmg

sales decline was attributable to Mr. Tabbert.
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f. James Hazdl
Mr. Tabbert communicated with Dr. Hazel. Mr. Tabbert had a convery

with Dr. Hazel regarding Microport producEBCF No. 2981 at 70.Howmedica’s
sales to Dr. Hazel declined fortiwe percent in the year following Mr. Tabber
resignation. DrHazeldid not submit a declaration.

5. Mr. Tabbert sued Howmedica for religious discimination, and
Howmedica countersued for breach of contract.

On February 9, 2015, Mr. Tabbert filed this lawsuit. On April 10, 2
Howmedica answered Mr. Tabbert's suit and courgeed Mr. Tabbert fo
breaching the restrictive covenant componentlaif995 AgreementMr. Tabbert
answered, raising the affirmative defense that the 1995 Agreement is ino
becausea separate2003 norcompete agreement constituted a novation
superseded the 1995 Agreement.

The parties conducted numerous defppmss including depositions of M
Tabbert, Mr. Behrens, Mr. Riggsd Ms. Lavey. Mr. Behrens is a former bra
manager at Howmedica and supervised Mr. Tabbert during his tenure
Howmedica sales representative. He is now the regional vice presid
MicroPort. Ms. Lavey is Howmedica’'s HR Client Services Manager. She
deposed under Rule 30(b)(6) as Howmedica’s corporate represeritativiggs

Is a general manager at Stryker.
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B. Disputed Facts

1. 2003Agreement

Mr. Tabbert alleges that during the time he worked for Howmedica, h
asked to sign a third nesompete agreement 2003 (the 2003 Agreemen
However, Mr. Tabbert does not possess a signed copy of thisonqpete
agreement and Howmedica asserts Mr. Tabbert's personnel file contgirtbe
1993 and 1995 neoompete agreements.

In support of his assertion that he signed an agreement in 2003, Mr. T
points to the testimony of Rob Behrens. Rob Behrens served as the No
Branch Manager in 2003 and oversaw the Northwest salagsesjiatives
including Mr. Tabbert. Mr. Behrens submitted a declaration in which he state
he was instructed by Stryker in 2003 to ensure that all sales representati
completed a “current” nenompete agreemen¥lr. Behrens is now the Regior]
Vice President at MicroPort and, until recently, a tpedty defendant in this cag

The alleged 2003 4reement was paid, meaning Stryker would n
severance payments for employees if the company decided to enforce {l

compete agreement. Mr. Behsestated that he was instructed to conduct an

to ensure that all sales representatives he managed had signed a {zaichpeta

similar to the 2003Agreement. He testified that he was positive that all |
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representatives had signed a new, paidcompetdecause if they had not it wou
have been his policy to dismiss them.

During a deposition conducted by Howmedica’s attornéfs Behreng
testified that he did not recall how he received the 200&parpetes or who asks

him to conduct the audi. ECF No. 298 at 23.Mr. Behrens testified that he d

d

bd

id

not personally audit Mr. Tabbert’'s file, but that he based his opinion on the

representation of one of his assistaldsHe also stated that he had a conversz:
with Mr. Tabbert after his employment ended in which Mr. Tabbert represer
him that he believed he was bound by1885 Agreementd. at 27.

Mr. Tabbert also relies on the testimony of NRebeccaHolmes, whg
worked as a Human Resources Manager for Stryker from 2008 to 201
provided HR support to Stryker's Northwest branEICF No. 298 at 73.Ms.

Holmes conducted an audit to ensure that all employees had patdmpetesld.

She testified that she identified employees who did not have paicamoypetes and

required those employees to sign paid-nompete agreements until the comp
was 100 percent compliantd. However, Ms. Holmes did not testify that N
Tabbert’s norcompete was reviewed as part of the audit she conducted and

not testify that Stryker was, indg 100 percent compliarid.
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LEGAL STANDARD

Summary judgment is appropriate if the “movant shows that there
genuine dispute as to any material fact and the movant is entitled to jud
as a matter of law.” Fed. R. Civ. P. 56(a). Once a pas$yrhoved for summal
judgment, the opposing party must point to specific facts establishing tha
Is a genuine dispute for trialelotex Corp. v. Catrett, 477 U.S. 317, 324 (1986
If the nonmoving party fails to make such a showing for any of the eler
essential to its case for which it bears the burden of proof, the trial court §
grant the summary judgment motidl. at 322. “When the moving party h
carried its burden under Rule [56(a)], its opponent must do more than 3
show that there is some metaphysical doubt as to the material facts. . .
nonmoving party must come forward with ‘specific facts showing that the
a genuine issaifor trial.”” Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 5887 (1986) (internal citation omitted). When considerin
motion for summary judgment, the Court does not weigh the evidence or
credibility; instead, “the evidence of the rorovant is to be believed, and
justifiable inferences are to be drawn in his favofriderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986).
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DISCUSSION
Mr. Tabbert moves for summary judgment on three claims. First, he m

for summaryudgment on his claim for declaratory judgment that the 1995

Agreement between Mr. Tabbert and Stryker is unenforceable in this dispute.

Second, he seeks summary judgment on Howmedica'’s breach of contract ¢
Third, he seeks summary judgment on his claim that Howmedica should be
estopped from enforcing any noompete agreement against hidiowmedica
has shown thatequine issues exist on all claims. Accordingly, summary
judgment is not proper.

A.  Genuine issues of fact preclude summary judgment on Mr. Tdkert’s
declaratory judgment claim.

Mr. Tabbert first moves for summary judgment on his claim for declar

judgment that “the 1995 Agreement is unenforceable and inoperative.” EC

191 at 5. He frames the issue as follows: “[W]hether (as Defendantsg| Mr.

Tabbert is subject to the 1995 Agreement or whether Mr. Tabbert is (as Mr. T

claims and the evidence shows) subject to the 2003 AgreemdniThus, as

presented to the Court, Mr. Tabbert's motion involves two questions: (1) w
the 195 Agreement is valid and enforceable and (2) whether the 1995 Agre
was superseded by a 2003 novation.

Although styled as a “motion for declaratory judgment,” Mr. Tabb

declaratory judgment claim comes before the Couarta motion for summal
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judgment. Accordingly, Mr. Tabbert is entitled to judgment on his declar
judgment claim only if he can show that there is no genuine issue of matet;i
and that he is entitled to judgment as a matter of law. Fed. R. Civ. P. 5
Tabbert’s claim fails on bothounts First, Mr. Tabbert cannot show that ise
entitled to judgment as a matter of law on his contention that the contract f;
want of consideration becausentinued employment is adequate consideratio
continued employment undilew Jerseyaw. Second, a genuine issue of mats
fact precludes the Court from finding in Mr. Tabbert’s favor on his novation th

1. Mr. Tabbert is not entitled to summary judgment on his claim
for declaratory judgmentregarding the operation of the 1995
Agreement

Mr. Tabbert's first argumentthat the norcompete is unenforceal
because it lacks valid consideratieis a proper subject for declaratory judgme
However, Mr. Tabbert is entitled to summary judgment on this claim only if h
show hat there is no genuine issue of material fact and that he is enti
judgment as a matter of law. Mr. Tabbert is therefore not entitlesshiriamary

judgment on this theory.

! Declaratory judgment is appropriate “when the judgment will serve a
purpose in clarifying and settling the legal relations in issueDelrio v. Mkt. S.
Ry. Co., 124 F.2d 965, 968 (9th Cir. 1942). The burden of proof in a decla
judgment action “is generally upon the party who will be defeated if no euvi
relating to the issue is given on either sidegt. Portland Cement Co. v. Food
Mach. & Chem. Corp., 178 F.2d 541, 547 (9th Cir. 1949).
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2.  The 1995 Agreement is&orceableunder New Jerseylaw.

Mr. Tabbert argues that th#995 Agreement is void because it la¢

iIndependentonsideration, which is required to support a-ntompete agreeme
under Washingtoralv. Howmedica asserts that the 1995 Agreement is enfore
under the laws of New Jersayhich govern pursuant to a choice of law cla

included in the norwompete agreementhus before the Court caassesshe

ks

nt

reable

use

enforceability of the nolwompete agreement, it must first determine whether the

1995 Agreement contains a valid choice of lawsla.
a. The 1995 Agreement contains a valid choice of law clause.

In a diversity caseg federal court must apply the conflict of law rules of
forum state See Santana v. Holiday Inns, Inc., 686 F.2d 736, 737 (9th Cir. 199
(citing Klaxon Co. v. Sentor Elec. Mfg. Co., 313 U.S. 487, 49®7 (1941))
Accordingly, the Court applies Washington’s choice of law rules. Washir
courts follow the Restatement (Second) of Conflict of Lees Seizer v. Sessions,
940 P.2d 261, 264 (Wash. 199@nderthis analyss, the @urt must first determin
whether the laws of the designated state conflict with Washingtoridai&there
is an actual conflict, thedTirt will then determine which law to applyl.

There is an actual conflict between the laws of WashingtdriNeew Jerse
regarding the type of consideration sufficient to support acoompete agreemer

In Washington, a covenant not to compete entered into after emplo
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commences requires independent consideraes. e.g., Salewski v. Pilchuck

Veterinary Hosp., Inc., 359 P.3d 884 (Wash. Ct. App. 2015) (affirming thal

courts finding that mutual promises of shareholdgnployees of professional

veterinary services corporation not to compete with corporation were ad

equate

consideration fornoncompete agreement). Continued employment alone is

insufficient to support the covenaid. On the other hand, New Jersey law permits

continued employment as consideration for a -oompete agreementSee
Martindale v. Sandvik, Inc., 800 A.2d 872, 879 (N.J. 2002)

Because an actual conflict exists, the Court must next determine which
law to apply. Courts will disregard a choice of law provision and apply Washi
law only if (1) without the provision, Washington law would apply; (2) the ch
state’s law violates a fundamental public policy of Washington; and
Washington’s interest in the determination of the issue materially outweig
chosen state’s interedErwin v. Cotter Health Ctrs,, 167 P.3d 1112, 11222

(Wash. 2007).

state’s

hgton

psen
3)

ns the

The first and third inquiries support disregarding the choice of law clause and

applying Washington law. Washington courts follow the “most signifi

cant

relationship test” when determining which law would apply in the absence of a

choice of law clauseSaizer, 940 P.2d at 265. This test considers, among

Dther

things, the states in which the parties are domiciled, the place in which the gontract
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was negotiated, the state where the contract was intended to be performed
state where the alleged breach occurtddHowmedi@’'s New Jersey domici
aside, all other aspects of the contract relate directly to Washington Sta
Tabbert signed the contract in Washington, he worked as a representative in
Washington during his tenure with Howmedica, and the alleged breach of th
compete occurred in Washington. Accordingly, Washington has the
significant relationship to the contract and Washington law would apply i
absence of the choice of law clause. Washington likewise has a materiait imt
protectingthe interests and expectations of its citizens that outweighs New J¢
interest in protecting its corporations that choose to avail themselves to the
foreign states.

The second inquir~whether enforcing the other state’s law would vio
theforumstate’s fundamental public polieypresents a more difficult analysis. |
the one hand, both Washington and New Jersey allow the enforcement-
competes. This suggests that fwmmpete agreements in general do not vig
Washington’s public policy. On the other, one could read the Washington ¢
opinions requiring additional consideration as reflective of a policy prots
workers from being strongrmed into signing restrictive covenarfise Labriola
v. Pollard Group, Inc., 100 P.3d 791,995 (Wash. 2004). However, tloeurts

appearto frame the issue in terms of contract principles of what can and (¢
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constitute consideration rather thamnciples ofpublic policy.Seeid.; McKasson
v. Johnson, 315 P.3d 1138 (Was Ct. App. 2013)Absent a clear statement
policy from the courts or the legislature, the Court will not interfere thigtparties

choice of law clause.

Because only two of the three elements are met, the @dlenforce the

New Jersey choice of law clause. Accordingly, New Jersey law governs all
of the noncompete. For our purposes, this means that thecompete agreeme
may bevalid even ifit lacked consideration independent of continued employr

b. Continued employment is valid consideration to support a non-
compete under New Jersey law.

Having determined the choice of law clause is valid, the Court mus
examine Mr. Tabbert's claim under New Jersey law. Mr. Tabbert argues tf
agreement is invalid because it was not supported by consideration indepe
continued employment. While this would be a valid argument under Wash
law, New Jersey courts have adopted a different apprdéatindale v. Sandvik,
Inc., 800 A.2d 872, 879 (N.J. 2002]Iln New Jersey, continued employment |

beenfound to constitute sufficient consideration to support certain employ

related agreements.”)The 1995 Agreementmay therefore be enforceable

regardless of whether Howmedica provided additional consideratiowever,
Howmedica also asserts that Mrabbert received additional considéra to

support the nowompete.

ORDER- 16

of

14

ispects
nt

nent.

[ next
nat the
ndent of

ngton

nas

ment

1 =4




10

11

12

13

14

15

16

17

18

18

20

Because the neoompete agreementay beenforceable under New Jers

law, the Court cannot declare the agreement unenforceabl¢éhese facts

Accordingly, Mr. Tabbert is not entitled jadgmenton these grounds

3.  Genuine issues of material fact preclude summary judgment on
Mr. Tabbert’'s novation defense.

Mr. Tabbert next asserts that declaratory judgment is proper beite
1995 Agreemeris inoperative. He asserts that the agreement was “reflagée
2003AgreementECF No. 21 at 9o establish a novation, Mr. Tabbert must sh
(1) a previously valid contract; (2) an agreement to make a new contract; (3)
new contract; and (4) an intent to extinguish the old conifdgtts Reit |1-80 Park
Plaza, LLC v. Dir., Div. of Taxation, 999 A.2d 489, 497N.J. App. Div. 2010)
Howmedica disputes elements two, three, and four. Specifically, Hown
contends that it never entered int20®3 norcompete agreement with Mr. Tabbg
Mr. Tabbert cannot produce an executed copy of the 2003 agreemel
Howmedica asserts that one does not exist. Be@gsauine issue of fact exis
as to whethethe parties entered a new agreembfit, Tabbertis not entitled tq
summaryjudgment on this issue.

As an initial matter, the Court must establish which party bears the L

regarding the operation of the 2003 rmompete agreemeriir. Tabbert assert

that Howmedicdbears the burden of provirihpat the 2003 Agreement does

apply to Tabbert given the choice Stryker made to sue Tabbert, RRM
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Microport because of Tabbert’s alleged violation of the 1995 Agreement.” EC

191 at 10. Mr. Tabbert is incorredthe party raising an affirmativdefense bear

the burden of proof on the issues necessary to establish the défaense.v.
Connecticut Gen. LifeIns. Co., 867 F.2d 489, 492 n.4 (9th Cir988).Howmedicg
brings its breach of contractaim under the 1995 Agreement, aid. Tabbert
raises the 2003 novation as an affirmative defeB€4# No. 21 at 9Accordingly,
Mr. Tabbert has the burden to prove that the 20@9¢&ement constituteswavation
that supersedes 1995 Agreement

The parties sharply dispute whether a 2003 agreement ocaitradid Mr.
Tabbert alleges that he has a vague recollection of signing such an agreen
has produced an unsigned copy of the agreement that he states he kep
recordsECF No. 2981 at 67 He has also produced tdeclaratiorof Rob Berhens
who served as thedgionalDirector forHowmedica'sNorth West branch in 200
ECF No. 942 at 30. Mr. Behrens testified that Howmedica instructed hi
conduct an audit to ensure that all sales representatives under his supervisi
2003 norcompeteagreement on fildd. He alsostatedthat if a sales representat
had refused to sign the new roompete, it would have been his practice to

that employeeld. at 32.

F No.
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For its part, Howmedica has produced evidence that Mr. Tabbert'oék d

not contain a 2003 nenompete agreementCF No. 2981 at 125. Ms. Lave
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testiflied that Howmedica has no evidence that the Northwest Branch condu

audit of the norcompete agreements in 2003. ECF No.-2%8 3. Howmedica also

cted an

counters Mr. Behrens’ declaration with testimony taken from his deposition.

Specifically, when he was questioned about the statements he made

declaration, Mr. Behrens stated that he did not personally verify Mr. Tabbler

and that he could not recall having a conversawith Mr. Tabbert about the 2003

Agreement. ECF No. 298 at 23. Howmedica'’s actions following Mr. Tabbe

resignation could also be consistent with the absence of a 2008ompete

in his

I's f

It’s

agreement. On the day that Mr. Tabbert announced his resignation fro

Howmedica, Ms. Lavey emailed Mr. Tabbert’'s supervisor, Duane Riggs, reg
Mr. Tabbert’'s norcompete. ECF No 298 at 82. In the email, Ms. Lavey remarlk
that the norcompete was old and attached the 1995cmnpete to the emaild.

Because thens a disputed issue of material fact regarding whether the
Agreement occurred, Mr. Tabbert cannot meet his burden for summary juc
on this issue.Accordingly, reither of Mr. Tabbert's theories supporting
declaratory judgment claim are viable on summary judgment.

B. Genuine issues of material fact preclude summary judgment on
Howmedica’s breach of contract claim.

Mr. Tabbert also moves for summary judgment on Howmedica'’s breg
contract claimon the grounds that Howmedica cannot establishNtmaTabbert

breached the necompete agreement or that the alleged breach proximately ¢
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Howmedica’'s alleged damages. Undeésiotex, a party who does not bear |

he

burden of proof at trial can meet his burden on summary judgment by showipg that

the nan-moving party will be unable to satisfy an essential element of a claim at

trial. 1d. Here,Howmedica has advanced facts and arguments supporting reasonable

inferences in its favor, whiektaken together and viewed in the light m

ost

favorable toits claim—are sufficient teestablish a prima facie case for breach of

contract.
1. Howmedica hasevincedfacts sufficient to support a reasonable
inference that Mr. Tabbert breached his noncompete agreement.
Under the 1995 Agreement, Mr. Tabbert agreed that he wondtkct

Stryker’s confidential information, and, for one year following the terminatig
his employment relationship with Stryker, he would not compete against Stry
solicit Stryker’'s customers for the sale of orthopedic products in th&otgrm
which he worked. ECF No. 29Bat 93-95. Mr. Tabbert asserts Howmedica car
show that he breached his rRoompete agreement. Specifically, Mr. Tabbert arg
that Howmedica is unable to show that he utilized confidential information @

he entered his former sales territory in the year following his resignatiore\o)

n of

rker or

Inot

jues

r that

v

Howmedica has produced information sufficient to support a reasonable inference

that Mr. Tabbert violated the agreement on both fronts. Accordingly, sun

judgment in Mr. Tabbert’s favor is not proper.

ORDER- 20

mary




10

11

12

13

14

15

16

17

18

18

20

a. Howmedica has produced facts that support its claim that Mr.
Tabbert utilized confidential information.

Mr. Tabbert first argues that Howmedica cannot show that Mr. Ta
utilized Stryker’s confidential information. Mr. Tabbert cites to the depositic
Ms. Lavey to support his argument. When asked which confidential inforn
Mr. Tabbert utilized, Ms. Lavey responded that she “can’t speak to wh
utilized.” ECF No. 1912 at 56. She went on to state that she did not know
specific information Mr. Tabbert utilized, but that she believed “there were
text messages and things that were givendoavin discovery.'ld. at 57.

In response, Howmedica points to an email between Mr. Tabbert a
Bone in which Mr. Tabbert shared a PowerPoint presentation belonging to S
Mr. Tabbert wrote that he would “keep looking and send others if [he faunyd]
ECF No. 29& at 2. This email was sent on October 22, 2014, after Mr. Tg
resigned from Howmedicdd. Howmedica also cites Mr. Tabbert’'s deposit
testimony in which he acknowledges that he learned sales techniques and
information dung his tenure at Howmedica. ECF No. 2B&t 13. Howmedic
argues that Mr. Tabbert wrongfully utilized this information to compete
Howmedica after he resigned from the company.

Howmedica has shown that there is a genuine dispute of materi
regarding whether Mr. Tabbert misappropriated confidential information belo

to Stryker or Howmedica. Viewed in the light most favorable to Howmedicg
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Tabbert’'s email correspondence with Dr. Bone and his admission that he
knowledge of the orthmedic industry from Howmedica could supp
Howmedica's claim that Mr. Tabbert improperly utilized its confider
information.
b. Howmedica has produced facts to support its claim that Mr.
Tabbert entered his former sales territory as a representative
for RMMD.

Mr. Tabbert next argues that Howmedica cannot show that Mr. T4
breached his agreement by entering the same territory in which he worked
his tenure at Howmedica. Mr. Tabbert represents that Howmedica “does ng
the ‘territory’ that M. Tabbert went into in alleged violation of the 14
agreement.” ECF No. 12. However, this statement mischaracterizes the e\
In one ofthe 30(b)(6) depositions, Mr. Crotty asked Ms. Lavey what she n
when she said Mr. Tabbert “went into the iteryy.” ECF No. 1912 at 60. Ms
Lavey replied that Mr. Tabbert had been seen at a hospital and associating

doctor that was in his territory when he was working with StryiikeiVhen askeq

which hospital and which doctor, Ms. Lavey stated thatcsléd not remembe

gained
ort

ntial

bbert
during
t know
D95
idence.

neant

) with a
)

I.

She indicated that there was an email and a picture of Mr. Tabbert at the hospital,

but that she could not cite to it from memady. When confronted with the sar
guestion in a later deposition, Ms. Lavey again stated that she lssamhhblusior

on an email and a photograph, but that she could not remember the st&aifal
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lapse of memory is not the same as an absence of knowledge. Indeec
confronted with the email and photograph to which Ms. Lavey referred, Ms.
couldconfirm it was the evidence supporting her conclusion. ECF Ne2 2569

In fact, the record contains evidenitem which a reasonable juror coy
infer Mr. Tabbert entered his former sales territory and solicited the surgeor
whom he’d formerly worked as a Howmedica sales representitiv8.abbert’s
regional assignment with RMMD included North ldaho, Washington, Orz¢
Hawaii and Alaska. 29& at 16. As a representative at Howmedica, Mr. Tal
had also been assigned to North Idaho and Easéashington. Moreove
Howmedica produced an email from Chris O’Niell, a Stryker sales represer
in which Mr. O’Niell outlined three different occasions where he witnesse
Tabbert meeting witlhis former HowmedicaurgeonsECF No. 298 at 10. M.
O’Niell also attached a photograph, which he stated depicted Mr. Tabbert
staff lounge of the operating room at Lourdes Medical Center, aine diospitals

to whichMr. Tabbertwas assigned while working Hbwmedicald. at 11.

Viewed in the light most favorable to the mmoving party, the evideng

produced by Howmedica is sufficient to create a genuine issue of mater
regarding whether Mr. Tabbert solicited surgeons in his former terr

Accordingly, Howmedica could establish the element of breach in its primg
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case for breach of contract. For this reason, Mr. Tabbert’'s motion for sur
judgment fails on thipoint.

2. Howmedica has produced sufficient facts to support a reasonab
inference that Mr. Tabbert’s alleged breach was a cause of
Howmedica’s alleged lost profits.

Mr. Tabbert argues that, even if Howmedica could show he breached h
compete agreement, it cannot show that Mr. Tabbert’s breach is a proximat
of its claimed losses. To survive Mr. @@ert’'s motion for summary judgme
Howmedica need not establish that it will prevail at trial. Instead, it must only
that there are facts from which a reasonable joonid infer that Mr. Tabbert]
breach proximately caused its losses. Howmedica has done so here, @
Tabbert’s motion on this issue therefore fails.

In support of its causation argument, Howmedica utilizes calculations
from a report compiled by its damages expert, Nicholas Knaptowmedicg
points to its sales figures for physicians Mr. Tabbert serviced while employe
Howmedica in the years preceding and following Mr. Tabbert’s departure. Th
show an overall 33% decline in the year following Mr. Tabbert's resigna
Howmedica also points to evidence that Mr. Tabbert remained in contag

several of the surgeons he formerly serviced at Howmedica. Mr. Tabbert

that at least some of his contacts amounted to solicitation, ECF NG. 2983, or

fell within a “gray area,” ECF No. 298 at 71. Taken togethddpowmedica argues
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this evidence supports the inference that Mr. Tabbert was a cause of Hown
lost profits.

In reply, Mr. Tabbert points to declarations submitted by four of th
surgeons Mr. Knapton identified in his expert report. In eachesktldeclaration
the doctors assert that Mr. Tabbert was not the cause of Mr. Tabbert’s lost

Although Mr. Tabbert’s evidence could potentially convince a reaso
juror that he was not a cause of Howmedica’'s lost profits, that is not tharst

here. As the party moving for summary judgment, Mr. Tabbert must show tt

edica’s

D SiX

U)

rofits.

nable

and

nat the

material facts are not in disputdowmedica has illustrated a temporal correlation

between its decline in profits and Mr. Tabbert's new employment with RMM
has also mvided evidence that could suggest Mr. Tabbert solicited the sur

with which he formerly worked as a Howmedica employee. Accordi

D. It

geons

naly,

Howmedica has produced sufficient facts to resist Mr. Tabbert’'s motign for

summary judgment.

C. Mr. Tabbert has not methis burden to show that summary judgment ig
proper on his estoppel claim.

Finally, Mr. Tabbertmoves for summary judgment on his claim th
Howmedica should be estopped from enforcing anyawmnpete against him. A
the proponent of this affirmative defense, Mr. Tabbert has the burden to eg

“(1) an admission, statement or act inconsistent with a claim afterwards as
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(2) action by another in [reasonable] reliance upon that act, statement or aalr
and (3) injury to the relying party from allowing the first party to contradig
repudiate the prior act, statement or admissitgbbert v. Grant Cty., Sate of
Wash., 1 P.3d 1124, 1128MNash.2000) Genuine issues of material fact e
regarding whether Howmedica made an inconsistent repagisento Mr. Tabber
regarding its intent to enforce the 1995 Agreement and whether Mr. T
reasonably relied on any representations. These issues of fact precludeys
judgment on this claim.

In support of his claim, Mr. Tabbert relies princigadh an email, dated M4
29, 2014, between Mr. Riggs and Ms. Lavey in which Mr. Riggs stated tt
would not enforce Mr. Tabbert's naompete. ECF No. 298 at 82.When
guestioned about this statement in his deposition, Mr. Riggs explained t
staement in the May 29, 2014 email to Ms. Lavey that Howmedica woul
enforce Mr. Tabbert’'s nenompete was based on his initial misunderstanding
Mr. Tabbert had a paid nasompete.ld. Regardless of the meaning behind
statementMr. Tabbert cannirely on this statement for the purposes of an est(
argument, becausge was not a party to the emal4r.. Tabbert cannot reasonal
rely on a statement of which he had no knowledge.

Mr. Tabbert also asserts that Mr. Riggs “let it be known” to thles

representatives at Howmedica that it was not his policy to enforceampete
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agreements. ECF No. 191 at 14. However, even assuming this is true, Mr. ]
cannot establish that the undisputed facts show he detrimentally relied
statement. Mr. Tabbert resigned from Howmedica in June of 2014url6,
2014, Mr. Tabbert sent an email to attorney Richard W. Pitzner in which he
“I learned yesterday afternoon through word of mouth that Stryker is using m)
document.” ECF No. 29& at131. This suggests that Mr. Tabbert knew as eal
July of 2014 that Howmedica intended to enforce his-cuinpete agreemel
Therefore, a genuine issue of fact exists as to whether Mr. Tabbert relied g
any earlier statements made by Mr. Riggsl @as to whether such reliance \
reasonable under the circumstances.

Based on the information presented, Mr. Tabbert has not establishg
there is no dispute of material fact regarding whether Howmedica indicated
Tabbert that it would not eafce his norcompete agreement. Consequer
summary judgment on Mr. Tabbert’s estoppel claim is not proper.

CONCLUSION

Mr. Tabbert seeks early resolution of certain claims through sum
judgment, however the remedy is not appropriate here. Accordingly, Mr. Tal
motion for summary judgment is denied.

For the foregoing reasong, IS HEREBY ORDERED :
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1. Plaintiffs Third Renewed Motion for Summary & Declaratt
JudgmentECF No. 191, isDENIED.
IT IS SO ORDERED. The Clerk’s Office is directed to enter this Order
provide copies to all counsel.
DATED this 24thday ofOctober 2017
qﬂ%ﬂi: s dage I

SALVADOR MENL#.JA, JR.
United States Districtsudge
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