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{elly Services Inc

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Oct 05, 2016

UNITED STATES DISTRICT COURT sean F. mcavoy, cLeErk
EASTERN DISTRICT OF WASHINGTON

LAURIE PETERSON, No. 2:15-CV-0074-SMJ
Plaintiff,
ORDER (1) DENYING
V. PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT, (2)
KELLY SERVICES, INC., GRANTING, IN PART, AND

DENYING, IN PART,

Defendant. DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT, AND (3)
GRANTING, IN PART, AND
DENYING, IN PART,
PLAINTIFF'S MOTION IN

LIMINE

Before the Court are Plaintiff Laurieeterson’s Motion floPartial Summary

Judgment, ECF No. 26, Defendant KeBBervices Incorporated’s Motion f

The Court heard oral argument on all mmas during a hearing held on Septen
12, 2016. ECF No. 88. Having reviewed thleadings and the file in this matt
and considered counsels’ arguments at #aihg, the Court is fully informed an
for the reasons detailed below: (1)ndes Plaintiff's Motion for Summar

Judgment; (2) grants, in part, and deniegart, Defendant’s Motion for Summg
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Summary Judgment, ECF No. 34, and Bete’s Motion in Limine, ECF No. 62.
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Judgment, and (3) grants, in part, and dgnin part, Plaintiff’'s Motion in Liming.

The following confirms and supplements the Court’s oral rulings.

l. BACKGROUND

Plaintiff Laurie Peterson (“Petersorib¢gan working for Kelly Services, In

(“Kelly Services”) in June 2012 as aftng supervisor irSpokane, Washingtop.

ECF No. 27 at 2; ECF No. 35 at 1. Kellyrees is a staffing agency that provic
temporary and permanent employees touttomers. ECF NO. 27 at 2. Peters(
duties included recruiting and interviewi candidates for positions with Ke
Service’s customers and recruiting new oostrs. ECF No. 27 at 2; ECF No. 3§
2. Peterson received positigerformance reviews during thigst year working fo
Kelly Services. ECF No. 27 at 2-3.

In November 2013, Kelly Services hir@eresa Bruce (“Bruce”) as distr
manager for the Spoka Office. ECF No. 27 at Bruce became Peterson’s dir

supervisor. ECF NO. 27 &t District managers at Kellgervices have the author

C.

-

les

DN’S

 at

to set staffing supervisors’ pay ratasd determine their work location and

schedules. ECF No. 27 at 3; ECF.I86 at 2; ECF No. 35-6 at 13-15.

Peterson suffers from celiac diseaad]igestive and autoimmune disor

that may cause digestive problems, fatiqaed anemia in response to gluten. &

No 27 at 1. It is unclear from the recomthien Peterson was diagnosed with ce

disease. Stress exacerbates Petéessymptoms. ECF No. 27 at 2.
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Peterson alleges that Bruce learfaterson had celiac disease on Bru

first day as district managdfCF No 27 at 4. Kelly Seizes disputes this. Regional

ce’s

manager Eli Rodriguez (“Rodriguez”), whas at the Spokane office during mpst

of Bruce’s first week, recalled Peterson saying she could not eat at

restaurants because she was “gluten fimg, that she never magoned celiac. EC

certain

No. 35 at 10. Peterson alleges that Bmmoeked Peterson’s condition as Bruce|ate

a piece of cake and also questioned lBeteabout her medical expenses and the

costs of her medical insures coverage. ECF No. 27 at 4.

Peterson perceived that Bruce treateddiféerently than other employees

account of her condition. ECF No. 27 atpecifically, Petersoimterpreted several

actions taken by Bruce as harassmemtiscrimination linked tdPeterson’s celiac

on

disease: (1) Bruce comphed to Kelly Service’'s Human Resources (“HR”)

department and Rodriguabout Peterson; (2) Bruce moved Peterson’s work space

from an office to a cubicle; (3) Bruceaged Peterson’s work schedule to require

her to come in before 8:00 a.m. and radteneetings from 5:00 p.m. to 6:00 p.
(4) Bruce refused to allow Peterson totgahe bathroom during meetings; and

Bruce told Peterson to work through lunch. ECF NO. 27 at 4-5.

m.;

(5)

Rodriguez also received numerous ctamys about Peterson from Bruce,

including about her productivity, perfoemce, ability to follev direction, and

documentation of Peterson’s work. ECF.I86 at 10-11. Rodriguez acknowledged

ORDER-3
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that Bruce wanted Peterson fired. ECE R at 5-6; ECF No. 35 at 11. But th

D
=
D

is no indication that Rodriguez believeduBe wanted Peterson fired because of her
celiac disease.
On December 16, 2013, Peterson emaflddenne Rubel (Rubel”), an HR
manager at Kelly Services, claiming th&tuce was harassing her, and that |she
believed Bruce was making falsllegations against her am attempt to have her
terminated. ECF No. 27 at 6. In this email, Peterson did not indicate that she
believed she was being disninated against by Bruce because of her cgliac
diseaseld.
Peterson then emailed Rubehda Rodriguez on December 19, 2013,

following up on her December 16 email. EGlo. 27 at 7. This time she notified

(D

Rubel that Bruce was forcirtger to arrive at work befe 8:00 a.m., stay after 5:00
p.m. and to work through lunch. ECF N&¥ at 7. Peterson stated her belief that
these measures were implemented in tangit to force her to quit. ECF No. 27 at
7. Rodriguez questioned Bruce about ¢hesw scheduling polies, and indicated
to Bruce that they were not necessary. ECF No. 35 at 13.

Rubel and Rodriguez discussed Pstia’'s complaint with Bruce, and
instructed Bruce to “start documentiegerything Ms. Peterson did and demand

documentation.” ECF No. 27 at 7. Rubebched Bruce on how tmteract with

Peterson. ECF No. 27 at 7-8. By lddecember, Rubel was involved in daily

ORDER- 4
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conversations and communications with Brand Peterson to try to resolve f{
situation. ECF No. 35 at 14. The wangirelationship betweedruce and Petersg
continued to deteriorat ECF NO. 27 at 8.

On January 14, 2014, Peten requested accommodation for the first ti
ECF No. 35 at 3. She requested to limit$eredule to 8:00 a.m. to 5:00 p.m. a¢
accommodation for her celiac disease.FERo. 27 at 8; ECF No. 35 at 4.
response to this request, Bruce suggesiat Peterson take Family and Medi
Leave Act (“FMLA”) leave, if necssary. ECF No. 27 at 9. Following
conversation with Bruce, Peterson cotgdcRubel and toldher that Bruce wa
pressuring her to quit and told her tkdaFMLA leave rather than asking for
schedule accommodation. ECF No. 279%atRubel then praded Peterson
guestionnaire to have her physiciacomplete in connection with h
accommodation request, whishe was to return byraary 20, 2014. ECF No. 2
at 9.

The record indicates that Petersod dot receive any treatment for cel
disease during the time period relevemthis case. ECF No. 35 at 4.

Rodriguez testified that Kelly Saoes planned to provide whatey
accommodation was needed based on Reterdoctor’'s recommendation, and t

altering her shift hours would not halseen a problem. ECF No. 35 at 14-15.

ORDER-5
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he did not have any convatsn with Peterson aboah accommodation. ECF N
35 at 14.

On January 15, 2014, Roduez and Rubel participat in a conference ca

with Peterson and Bruce to discuss the ongoing conflict bettheawo. ECF No.

27 at 9. The call was scheduled priorPeterson’s acconwdation request gn

January 14. ECF No. 35 at 15. The callydakted about thirty-five seconds. E

No. 35 at 15. Rodriguez stopped the edter Peterson and Bruce began talk

over each other, yelling, and calling easther liars. ECF No. 27 at 10; ECF N
35 at 15. Following the call, Bruce call®ddriguez. ECF No. 35 at 15. Rodrigu
also ended this call after Bruce stak yelling at him. ECF NO. 35 at 15.

Following these calls, Rodriguez deed to terminate both Peterson g
Bruce. ECF No. 35 at 16. He confirmeck tterminations with his superior t
following day. ECF No. 35 at 16. Both etoyees were formally terminated
January 20, 2014. ECF No. 35 at 17.

Defendant maintains that Petersaras terminated because she ag
“unprofessionally.” ECF No. 27 at 1n a letter sent on April 14, 2014, Ke
Services identified a number of factgesstifying Peterson’s termination: “N
following manager’s directions regardifglowing the appropriate channels wh
she has concerns”; “failure tmmplete tasks in a timelpanner”; failing to train

coworker; “continued inability to worlkcohesively as a team member”; 3
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“unprofessional verbalra e-mail correspondence.” EQfo. 27 at 10. Rodrigue

asserts that he followed Kelly Servicgsbcedures in terminating Peterson. B

No. 35 at 9-10.

. PROCEDURAL BACKGROUND

Peterson wrote a letter to the U.&qual Employment Opportuni
Commission (“EEOC”) on July 7, 2014, itiating a complaint. ECF No. 42-
However, a charge was not filed wittre EEOC until November 1, 2014. ECF |
35 at 9. A few months tar, Peterson filed thisomplaint on March 24, 201
alleging failure to accommodate, discination, and retaliation under t
Americans with Disabilities Act (“ADA) and the Washington Law Agair
Discrimination (“WLAD”). ECF No. 1. Ky Services answered on May 6, 20
ECF No. 4. Peterson fildder Motion for Partial Summary Judgment on May
2016. ECF No. 26. Six days later, KeBervices filed its Motion for Summa

Judgment. ECF No. 34. On June 24, 2H&terson also filed a Motion in Limif

z

CF

[y

on several evidentiary issues. ECF No. A2about the same time, both parties

submitted witness and exhibit lists, olijens to these filings, and corresponding

responsessee, e.g.ECF Nos. 50, 51, 52, 53, 51, 64, 65, 68, 69, 72. Respon

and replies to the Motion in Limingere also filed. ECF Nos. 76, 83.

ORDER-7
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. MOTIONS FOR SUMMARY JUDGMENT

A. Summary Judgment Standard

Summary judgment is appropriate ifetimovant shows that there is

no

genuine dispute as to any material faad #re movant is entitled to judgment as a

matter of law.” Fed. RCiv. P. 56(a). Once a fgg has moved for summa
judgment, the opposing party must point te@fic facts establishing that there
a genuine dispute for triaCelotex Corp. v. Catretd77 U.S. 317, 324 (1986).
the nonmoving party fails to make suchhawing for any of the elements essen
to its case for which it bears the burderpaodof, the trial court should grant t
summary judgment motiorid. at 322. “When the mowrg party has carried i
burden under Rule [56(a)], itpponent must do more thamply show that ther

Is some metaphysical doubt as to the material facts. . . . [T]he nonmoving par

come forward with ‘specific facts showingaththere is a genuine issue for trial.

Matsushita Elec. Indus. Co. v. Zenith Radio Co#¥5 U.S. 574, 586-87 (1986)

(internal citation omitted). When consighg a motion for summary judgment, 1
Court does not weigh the evidence asess credibility; instead, “the evidence
the non-movant is to be beled, and all justifiable infences are to be drawn

his favor.” Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986).

ORDER-8
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B. Peterson’s Motion for Partial Summary Judgement

Plaintiff argues that she is entdléo summary judgment on her ADA and

WLAD retaliation claims. ECF No. 26.

1. Defendant’s Administrative Exhaustion Argument Fails and
the Court Can Properly Exert Jurisdiction

As a threshold matter, Kelly Services argues that the Court lacks jurisc
over Peterson’s retaliation claim under &i2A because she failed to exhaust
administrative remedies. ECF No. 39 a9.8As the parties agreed during
September 12, 2016 motions hearings tadministrative exhaustion argum
pertains only to the ADA retaliation ctai not the WLAD claim, since it is not
requirement for the latteEeeDavid K. DeWolf & Keller W. Allen, Wash. Prac.
Tort Law and Prac§ 25:1 (4th ed. 2016).

The Court can exercise jurisdiction to review only allegations withir

ambit of a plaintiffs EEOC charg&eed42 U.S.C. § 122038.K.B. v. Maui Police

Dep’t, 276 F.3d 1091, 1099 (9th Cir. 2002). WHtleterson failed to check the b
for retaliation on her EEOC charge, shedmallegations of retaliation in tl
materials she initially submitted to the BE. ECF Nos. 42, 42, and 42-2. Eve
if she had not, the Court would possesssgligtion to consider “charges that
within the scope of an EEOC investigatithat reasonably could be expecte:
grow out of the allegationsl’eong v. Potter347 F.3d 1117, 1122 (9th Cir 200

Here, Peterson’s retaliation claim wasasonably related to her discriminat
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charges and was within the scope of th®©EHEnvestigation. Therefore, this Co

has subject matter jurisdictiaover her retaliation claim.

2. Peterson’s Retaliation Claim

The ADA's retaliation provision provide “No person shall discriminate

against any individual because such indiinal has opposed any actpractice mad
unlawful by this chapter or because suntdividual made a charge, testifie

assisted, or participated in any manneaminvestigation, proceeding, or hear

irt

e
d,

ing

under this chapter.” 42 U.S.C. § 12203(a). Similarly, the WLAD includes

provision providing that: “It is an uair practice for any employer, employms
agency, labor union, or other person to kizgsge, expel, or otherwise discrimin
against any person because he or slseopposed any practices forbidden by
chapter, or because he or she has fdedharge, testified, or assisted in i
proceeding under this chapter.” ¥¥a Rev. Code 8§ 49.60.210(1).

A retaliation claim under the ADA qeires a plaintiff to show “(1

involvement in a protected activity, (2n adverse employment action and (!

causal link between the twaBrooks v. City of San Mate@29 F.3d 917, 928 (9t

Cir. 2000);see also Brown v. City of TucsdB6 F.3d 1181, 1186-87 (9th Cir.

2003). The requirements for a claim of teti@on under the WLAD are similar: “T
establish a prima facie case fetaliation, a plaintiff musshow that (1) he or si

engaged in statutorily protected activifz) an adverse employment action \

ORDER-10
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taken, and (3) there is a causal libktween the employee’s activity and
employer's adverse actionTyner v. State1l54 P.3d 920, 928 (Wash. Ct. Aj
2000) (internal citations and quotats omitted). “An actionable adver
employment action must involve a changeemployment conditions that is ma

than an ‘inconvenience or alteration of job responsibilities,” such as reduc

employee’s workload and payld., 154 P.3d at 929 (internal citations omitted),

A plaintiff who lacks direct edence of retaliation may use tiMcDonnell
Douglas burden shifting analysis, whichpplies to both ADA and WLAL
retaliation claimsSee, e.g., Morgan v. Napolitar@é88 F.Supp.2d 1162, 1176 (E

Cal. Dec. 19, 2013xee also Brow336 F.3d at 1186—8Tyner, 154 P.3d at 928

29. Accordingly, once a plaiff has made a prima facghowing of retaliation, the

burden shifts to the employer to preskgfitimate reasons for the adverse act
Brooks 229 F.3d at 928. If the employer meets that burden, the burden shif
to the employee to demonstrate a genussae of material fact regarding whet
the employer’s reasons were pretédt.

Peterson argues that the undisputed facts in this case demonstrate
Peterson engaged in protected actiuhder the ADA and WLAD by requestil
reasonable accommodation and compignf illegal harassent; (2) Kelly
Services fired Peterson shortly afteegiequested accommodation and filed

complaints; and (3) Kelly Services dedld® terminate Peterson because of

ORDER- 11
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accommodation request andmalaints about discriminain. ECF No. 26 at 9. Si
also argues that direct evidence exists, renderingvitiBonnell Douglastest
inapplicable. ECF No. 46 at 3-5.

It is clear from the record that Peten engaged in a protected activity
requesting a schedule accommodation owidey 14, 2014. ECF No. 26 at 12. Ke
Services disputes, however, whether Bete engaged in protected activity bef
then. Based on this record, there isesst a material issue of fact concerr
whether any of Peterson’s prior comptairabout Bruce constituted protec
activity. It is not clear that she asserfatbr to January 14014, that Bruce wa
discriminating against her based on a disability.

It is also clear that Peterson sufféeran adverse employment action when
was terminated. The schedule change ather directives from Bruce may al
constitute adverse employment actiomsit because these actions were
connected to the January 14, 2014 reqt@saiccommodation, there is no neeq

decide that question for purposes Péterson’s Motion for Partial Summa

Judgment. The relevant question herewisether there is a causal connect

between Peterson’s request for anomodation and her termination.
“Causation sufficient to establish thi@rd element of the prima facie ca
may be inferred from circustantial evidence, such as the employer’s knowls

that the plaintiff engaged in protected activities and the proximity in time be

ORDER- 12
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the protected action and the retaliatory employment decis¥arZoff v. Thomas

JJ

809 F.2d 1371, 1376 (9th Cir. 1987) (citation omitted). “Temporal proximity

between protected activity and anlvarse employment action can by its

constitute sufficient circumstantial eedce of retaliation in some caseB&ll v.

Clackamas Cnty.341 F.3d 858, 865-66 (9th rICi2003). Under the WLAD, an

employee need only show that the protec@etivity was a “substantial factor”
the adverse employment actiddambasivan v. Kadlec Med. CtB38 P.3d 86(
872 (Wash. Ct. App. 2014).

Peterson argues that the tempopabximity between her complaint
accommodation request, andnbénation combined with egtence that she had
work-performance issues prior to Kellyr@iees hiring Bruce as her supervisor,
sufficient to establish causation. ECF No. 26 at 17-19.

The temporal proximity betweent@eson’s request for accommodation 1

her termination is enough to state ana facie case. Hower, Defendant ha

elf

n

S,

no

are

and

S

articulated legitimate, nondiscriminatosasons for terminating Peterson. Namgly,

her alleged unprofessional conduct in handling conflict with Bruce. ECF No.
18-19. Importantly, the conference c&lodriguez arranged with Bruce a
Peterson on January 15, 120 was scheduled be& Peterson request
accommodation. It was only after thidlcavhich devolved into a shouting mat

between Bruce and Peterson, that Rpdz decided to fire both employees.
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Peterson maintains that Kelly Servicesasons for firing her are pretext g
that direct evidence exists showing tbatfendant took adverse actions against
because she engaged in protected acti#GF No. 41 at 13-14; ECF No. 46 at
The Court is unpersuaded. Rodriguez sttatihe terminated Peterson not becsa
she complained about Bruce, or engageatier protected activity, but because
the unprofessional manner bér complaints. To the &nt Peterson argues i
Bruce’s testimony is undisputed and providesct evidence, the Court is also
persuaded. As Defendaatgued during the motions hearing, the record re
Bruce’s testimony, and issues of fact remas to why Bruce took certain actic
against Peterson. Moreover, it is cleamirthe record that the animosity betwsg
Peterson and Bruce was extreme, thatther of them handled the confl
appropriately, and that Kelly Servicésd ample nondiscriminatory reasons
terminate them both. Plaintiff's Motionféartial Summary Judgment is theref
denied.

C. Kelly Services’ Motion for Summary Judgment

1. Disability Discrimination

To state a prima facie ctaiof disability discrimination, a plaintiff must shq
that (1) she is disableditivin the meaning of the ADA(2) she is qualified for he
position; and (3) that she was discrintethagainst because of her disabil@ynith

v. Clark Cnty. Sch. Dist727 F.3d 950, 955 (9th C2013). The WLAD includes

ORDER- 14
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functionally identical claim: “A prima faei case of disparate treatment requires the

plaintiff to show that [s]he (1) is in protected class (disallg (2) suffered a
adverse employment action, (3) was doing satisfactory work, and (4) was

differently than someone nat the protected classKirby v. City of Tacoma98

P.3d 827, 834 (Wash. Ct. App004) (citation omitted). Th®lcDonnell Douglas

burden shifting analysis appi¢o these claims as weee Mustafa v. Clark Cnt
Sch. Dist. 157 F.3d 1169, 1175crivener v. Clark Coll.334 P.3d 541, 544 (Wasg
2014).

Kelly Services argues that Peterson has not established that she
disability because she has not shown tieatceliac disease subatially limited hef
ability to work or why it would prevertier from starting her schedule ten mind
early. ECF No. 34 at 9-10. Bthe law does not require Plaintiff to show that
cannot work in order to establish thaestas a disability. Under EEOC regulatig
“[a]n impairment is a disability . . . if it substantially limits the ability of

individual to perform a major life activity @@mpared to most people in the gen

population. An impairment need not prevemt,significantly or severely restri¢

the individual from performing a major lifactivity in order to be considers
substantially limiting.” 29 C.F.R. 8630.2(j)(1)(i)). Under Washington La
“Disability means the presence of a sensorgntal, or physical impairment that

is medically recognized or diagnosable; or (ii) exists as a record or history;

ORDER- 15
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is perceived to exist whether or not akists in fact.” Wash. Rev. Code
49.60.040(7)(a). Peatson alleges that her conditianpacts her ability to perfort
major life activities, including eating,nd can cause her teeed more freque

bathroom breaks and causes fatigue. ECHN@t 16-17. As such, a genuine is

of material fact concerning wheth@eterson was disabladhder the ADA of

WLAD exists.

However, Peterson cannot show tlsae was terminatetecause of he
disability. SeeSection I11.B.2,supra Peterson has not shown that Kelly Servif
basis for terminating her was pretéor discrimination or retaliatiorid.

Peterson also alleges that Bruce dmsmated against her by harassing

n

Nt

sue

1

ces’

and

mocking her and by imposing a scheduleng®a Kelly Services asserts that these

allegations are unfounded. ECF No. 34 at 10. At this stage, Plaintiff has pre
enough evidence to create @sue of material faatoncerning whether Bruce
actions constituted unlawful discriminatioA question of fact remains as
whether Bruce’s actions towards Petersvere motivated by Peterson’s ce
disease.

As such, the Court grants KellySees’ Motion for Summary Judgment
Peterson’s disability discrimination claimgth respect to her termination, L

denies the Motion with respect Byuce’s alleged adverse actions.
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2. Failure to Accommodate
Under the ADA, a prima facie claim tzfilure to accommodate claim requi
a plaintiff to show that: (1) she is disabled within the meaning of the ADA, (2

Is qualified and able to perform the edsarfunctions of the job with or withot

reasonable accommodation; and (3) shfered an adverse employment act

because of her disabilitsamper v. Providence St. Vincent Med. &5 F.30
1233, 1237 (9th Cir. 2012). Under ttM_AD, a plaintiff must show that:

(1) the employee had a sensory, mentaplorsical abnormality that substantig
limited his or her ability to perform th@b; (2) the employee was qualified
perform the essential functions of thé jm question; (3) the employee gave
employer notice of the abnormality and @&ccompanying substantial limitatio
and (4) upon notice, the employer failecatbrmatively adopt measures that wg
available to the employer and mediganecessary to accommodate
abnormality.Davis v. Microsoft Corp.149 Wash.2d 521, 532 (2003).

For the reasons discussed in the pnevisection, a question remains a
whether or not Peterson is disabled. has disputed that she was qualified for :
could perform her job. Peterson’s claimigahowever, because she was termin
less than a week after her request fooaumodation for reasonsirelated to the
request. Kelly Services took the properstfistep in responding to Peterso

request, by giving her a form to take ta@ Hector for medical verification. There

ORDER- 17
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no way to know, however, whether Kellervices would or would not ha
properly engaged in the interactive pess and, if appropriate, accommodz
Peterson’s condition, sinceteeson’s employment endeldwstly after receiving th
form. This question, though, is ultately irrelevant because Petersg
employment ended before Kelly Servicasuld take any further steps regard
accommodation. Accordingly, the Cogptants Defendant’s Motion for Summa

Judgment with respect to Petersofdilure to accommodate claims.

3. Retaliation

The controlling law concaing Peterson’s retaliatiociaim is discussed i
Section 111.B.2,supra As discussed, Peterson hast demonstrated that Kel
Services’ asserted nondiscriminatorysisafor terminating her was pretext
retaliation. However, Pet@s has also raised issues of fact concerning wh
Bruce took impermissible retaliatory tam against Peterson before she )
terminated. For the reasons discussedelation to Peterson’s discriminati
claims, this portion of her retaliath claims survives summary judgme
Accordingly, the Court grants Kellgervices’ Motion for Summary Judgment
Peterson’s retaliation claim with respecthr termination, kudenies the motio
with respect to her allegations regagl Bruce's actions before Peterso

termination.
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IV. PLAINTIFF'S MOTION IN LIMINE

Plaintiff also filed a Motion in Lirme making sixteen parate request
During the motions hearing, however, Ptdfis counsel indicated that only fol
iIssues were contested. At the same ihgaithe parties agreed to table the n
contested issues, pending this Court’sl€ron the parties’ Motions for Summa
Judgment, which would help the partiesedlmine what evidentiary issues rema

The Court made the following rulingiiring the hearing on September
2016, related to the Motion in Limine: (@janted the motion to exclude evidel
regarding Plaintiff's work performanaen the Guardian Life Insurance Accod
(2) witness Stacy Ralph will be permittegbtify; (3) the email from Stacy Ral
that Kelly Services did not discloseR&aintiff until June 17, 2016, is excluded fr(
evidence; and (4) denied the motion talade records pertaining to Plaintifi
employment with Sears Holding Company.

The Court further orders the partiets—the extent additional evidentia

iIssues pertaining to the present MotiorLimine remain following this Order—to

alert the Court of any such issues®@gtober 12, 2016, at 3 p.mMoreover, the

October 7, 2016, deadline at ECF No. 81 rdo the filing of trial briefs, jury
instructions, verdict forms, requested rvaiire, and lists of exhibits admitts
without objection shall be extended atite parties shallile and email thes

documents to the Court by no later tl@actober 12, 2016, at 3 p.m.
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V.  CONCLUSION
Accordingly,IT IS HEREBY ORDERED :
1. Plaintiff's Motion for Partial Summary JudgmerCF No. 26 is
DENIED.
2. Defendant’s Motion for Summary JudgmelBCF No. 34 regarding
Plaintiff’'s:

A.

E.
3. Plaintiff's Motion in Limine,ECF No. 62 as to:

A.

ORDER- 20

Disability discrimination claims with respect to Plaintif

termination ISGRANTED.

Disability discrimination claims u#h respect to Bruce’s allege

adverse actions IBENIED.
Retaliation claim with respect t®laintiff's termination ig

GRANTED.

Retaliation claim with respecto Plaintiff's allegations

regarding Bruce’s actions beforBlaintiff's termination ig
DENIED.

Failure to accommodate claimsGRANTED.

The motion to exclude evidenaegarding Plaintiff's work

performance on the Guardian fé&i Insurance Account

GRANTED;
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B. The motion to prevent withessa8y Ralph from testifying i
DENIED;

C. The motion to exclude from evidence an email from Stacy R
that Kelly Services did not dikse to Plaintiff until June 1]
2016 isGRANTED; and

D. The motion to exclude records pertaining to Plaint
employment with Sears Holding CompanyENIED.

4.  The parties shall alert the Courttasany remaining evidentiary issu
related to the Motion in LimindsCF No. 62 by no later tha®ctober
12, 2016, at 3 p.m.

5.  The parties shall file with and ermao the Court trial briefs, jun
instructions, verdict forms, requedt&oir dire, and lists of exhibif
admitted without objection by no later th@ctober 12, 2016, at |
p.m.

IT 1S SO ORDERED. The Clerk’s Office is direed to enter this Order al

provide copies to all counsel.

DATED this 5th day of October 2016.

(0 s e e

~$ALVADOR MERZOZA, JR.
United States Distrig! Judge
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