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v. BNSF Railway Company

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

STEVEN LAWSON, an individual
andMICHAEL S. LERNER an
individual,

NO: 2:15CV-0094TOR

ORDERON DEFENDANT'S
Plaintiffs, MOTION TO DISMISS

V.

BNSF RAILWAY COMPANY, a
Delaware corporation,

Defendant.

Doc. 31

BEFORE THE COURTs Defendant BNSF Railway Company’s motion to

dismiss for failure to state a claim (ECF No. 10). The motion was heard with o

argument on October 15, 201Baniel J. Appel and Dale MForeman appeared on

behalf of Plaintiffs StewveLawson and Michael S. Lerner. Jameig, Bridget

K. O’Connor,andDaniel T. Donovarappeared on behalf &fefendanBNSF
Railway Company (“BNSF”).
The Court has reviewed the motion and the file therein and heard

counsel Being fully informed, the Court grants Defendant’s motion.
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BACKGROUND
OnApril 7, 2015, Plaintiffs filed a Complaint (ECF No. 1) seeking damagsd

under the following causes of action: (1) intentional interference with business

expectancy; (2) promissory estoppel; and (3) fraud/negligent misrepresentation.

BNSFfiled a motion ¢ dismissall claims against ipursuant to Federal Rule of
Civil Procedure 12(b)(6)ECF No. 10
FACTS
The following facts are drawn from Plaintiffs’ complaint, as well as the
matter of judicial notice anahaterials incorporated by refereraed attachedbr
this Court’s review by Defendah@nd are accepted as true for the purposes of tf

instant motion.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007).

1 Generally a court may not consider material beyond the pleadings on a 12(b)
motion without converting the motion to dismiss to a motion for summary
judgment, however, a court may consider materials including documents attact
to the complaint, documents incorporated by reference in the complaint and
matters of judicial notice without converting the motidee United States v.

Ritchie, 342 F.3d 903, 96908 (9th Cir. 2003).
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Rail Logistics, LC (“Rail Logistics'd operated the “Cold Train,” an
intermodal shipping servider fresh and frozen food items, from 2010 ug@i4
ECF No. 1 at§3 910, 27-28. Plaintiff Steven Lawson was the president and
chief executive officer of Rail Logisticdd. at | 3. Plaintiff Michael S. Lerner is
the owner and managing membeiRafl Logistics. Id. at | 4.

Cold Train was developed in 2009 whelaintiffs begandiscussions with
BNSF “to begin a refrigerated intermodal shipping service the primary focus of
which was to ship fresh produce grown in North Central Washingtont8tate
retailers in the Midwest.'ld. at 6 Plaintiffs allege BNSF notified them of a
“special service for expedited container movement with-aoi# eastbound
transit time” betweeold Train’s terminal iQuincy, WashingtorandBNSF’s
terminal inChicagp, Illinois. Id. at { 7. Plaintiffs further allegdhis expedited
service was not publicly available and that BNSF knew that Cold Train’s succe
depended upon thexpeditedservice. Id. Plaintiffs claim they relied on the 72
hour service schedule ‘pmised by BNSF” and developed a business plan

accordingly Id. at { 8.

2 At oral argument Counsel informed the Court that Rail Logistics is a Liohite

Companyalimited liability companyformedunder Kansas law.

ORDERON DEFENDANTS MOTIONTO DISMISS~ 3
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In March 2009, Rail Logistics entered into a contract with BNSF to opera
Cold Train on BNSF's rail networkSee ECF No. 13. The contract was signed by
Michael S. Lernem a repesentative capacity as the Managing Member of Rail
Logistics. Id. at 3. Pursuant to the contract, Rail Logistics began operating Col
Train on BNSF’'s network in 20105ee ECF Nos. 1 at 19; 13 at T 1.

In 2011, Cold Train shipped approximately 300 containers a month, rising
500 per month in 2012, and to almost 700 per month in 2013. ECF NolD.at |
By September 2013, Cold Train had acquired over 400 containers and delivere
cargo from Quincy, Washington and Portland, Oregon to terminalaeteen
different statedd. at11. Plaintiffs claim “BNSFKnew that the Cold Train was
acquiring these assets to grow its business and encouraged it to did. so.”
Plaintiffs also claim that BNSF was aware thtt Lerner incurred personal
liability to acquire Cold Train assets and “turned down other business opportur
to focus on building the Cold Train busines$d: at  12.

In August 2013, Plaintiffs sought out a capital partner to provide needed
funds to expand Cold Train’s businedd. a 1 14. Plaintiffs allegestartingin
September of 201 3hatthe 72hour delivery orime percentage (“OTP”) from
Quincy to Chicago began steadilydecline, fallingto 81% in September, 54% in
October, 44% in November, 35% in December, 28% in Jard@d®, and 4% in

February2014 Id. at {1 5-16. Plaintiffs allege BNSF assured them in Septembgd
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and October of 2013 that the OTP issues would be addressed and reddlved.
Plaintiffs claimthat“[b]ased on these assurances, the Cold Train contitaued
invest additional money into its business and to add new custonhdrat’y 15.

In January 2014, Plaintiff Steve Lawson travelle&aot Worth, Texas to
inform BNSF of an offer Plaintiffs received to sell Cold Train to Federated
Railways, Inc. (“Fderated). Id. at § 17. Plaintiffallege“BNSF responded
enthusiastically,” and based on this encouragement Plaintiffs formalized the de
with Federated by signing a letter of intent on January 20, 20@iL4t 7 1718.
Plaintiffs claim the sale wasorth “approximately $31.7 million in cash, debt
assumption and lease acquisitiontd! at § 18. The sale also provided a fixgzar
employment contract for Mr. Lawsord.

In March 2014, Mr. Lawson and a representative of Federated met with
BNSF to “b discuss the Cold Train’s business and its future with BNISFat
119. Plaintiffs allege BNSF encouraged the sale to proceed, and based “solel
this meeting” Federated infused capital of $1.25 million into Cold Train.

In April 2014,Plaintiffs allegeBNSF’'s OTP dropped to 3%d. at 120.

Mr. Lawsonclaims to have repeatedly complainedBdISF that the declining OTP
was detrimental to Cold Train’s businesd. Plaintiffs allege that the low OTP
caused Cold Train to “lose most of its business as its customers refused to tolg

the delays.”ld. at 121.
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On April 24, 204, BNSF informed Plaintiffs that the #bur service would

be cancelled the following day and substituted for a newhb2 service.ld. at

123. Plaintiffs allege BNSF planned to make this change for several months and

prepared other major customers for the changépurposefully concealed” this
plan from Cold Train. Id. Plaintiffs further allege the change was motived by
BNSF’s decision to commit all of its resources to more profitable oil and coal
shipments.ld. at § 24. Plaintiffs requested that BNSF restore the service, and
informed BNSF that the 7Bour service and high OTP were *“vital to the Cold
Train’s economic viability.”Id. at  25. BNSF ddioed to restore the servicéd.
Plaintiffs allege that “[a]s a direct result of the service change,” Federatec

withdrew its offer to purchase the Cold Traind. at § 26. Plaintiffs allege to

have lost the value of their Cold Train business and now face significant liabilities.

Id. at  28.
STANDARD OF REVIEW
Defendant attachesnumber oflocuments to its Declaration support of
the instant motionECF No. 11.These documents includg) the contract

between Rail Logistics and BNSF (ECF\b1-2; 13;14° and(2) copies of

3 BNSF attached the contract (ECF No. 13), an amendiméhé contract (ECF

No. 14), and BNSF Intermodal Rules and Policies Guide (ECF NB),Mhich is

ORDERON DEFENDANTS MOTIONTO DISMISS~ 6
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pleadings from a case in the District Court of Johnson County, Kansas showing
Rail Logistics is in receivership (ECF Nos-4]111-5; 11-6; 11-7). Plaintiffs
argue that the materials are improperly before the Court arefdhethe
Defendant’s motion to dismiss should be converted into a motion for summary
judgment, ECF No. 23 at2, for which they seek additional time to respond aftef
discovery.
On a motion to dismiss, the Court may consider materials incorporated in
the complaint or matters of public recorgee Coto Settlement v. Eisenberg, 593
F.3d 1031, 1038 (9th Cir. 2010). Materials incorporated into the complaint
includes'situations where the complaint necessarily relies upon a document or
contents of ta document are alleged in a complaind! A court may consider
such a document if its authenticity is not questiortést Marder v. Lopez, 450
F.3d 445, 448 (9th Cir. 2006).
Here, the Complaint does not explicitly refer to the contrativeen Rail
Logistics and BNSFHowever, the Complaint contains allegatioekative to the
business agreement the parties contracted to perfdoreover,as Defendant

points out, the Complaint refers to certain provisions of the contaet=CF No.

incorporatedy referencento the contractHereinafter, the Court refers to these

documentgollectivelyas the “contract.”

ORDERON DEFENDANTS MOTIONTO DISMISS~ 7
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1 at § 10 (alleging BNSF “required the Cold Train to acquire” and ship a minim
number of containers)Plaintiffs do not contend that the contract provided in the
recordis notauthentic. See ECF No. 23 at 39; 15. Additionally, the document
showing Rail Logists is in receivership is a matter of public recosde Coto
Settlement, 593F.3d at 1038. Accordingly, the Court walbnsider the contract
incorporated by reference and attached for review by Defertd&atjudicial
notice of the Kansas state copl¢adingsand treat Defendant’s motion as one for
dismissal.

1. Legal Standard

A motion to dismiss for failure to state a claim tests the legal sufficiency @
the plaintiff’'s claims.Navarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001)0
withstand dismissal, a complaint must contain “enough facts to state a claim to
relief that is plausible on its faceBell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). “Naked assertion[s],” “labels and conclusions,” or “formulaic recitation]

of the elements of a cause of action will not did” at 555, 557. “A claim has

facial plausibility when the plaintiff pleads factual content that allows the court to

draw the reasonable inference that the defendant is liable for the misconduct
alleged” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). While a plaintiff need not
establish a probability of success on the merits, he or she must demonstrate “n

than a sheer possibility that a defendant has acted unlawfidly.”
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A complaint must also contain a “short and plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). This
standard “does not require detailed factual allegations, but it demands more th
unadorned, the defendamtlawfully-harmedme accusation.”lgbal, 556 U.S. at
678 (quotingTwombly, 550 U.S. at 555). In assessing whether Rule 8(a)(2) has
been satisfied, a court must first identify the elements of the plaintiff's claim(s)
then determine whether those elements could be parvéme facts pled. The
court should generally draw all reasbleinferences in the plaintif'favor,see
Sheppard v. David Evans and Assocs., 694 F.3d 1045, 1051 (9th Cir. 2012), but it
need not accept “naked assertions devoid of further factual esthant” Igbal,

556 U.S. at 678 (internal quotations and citation omitted).

Federal Rule of Civil Procedure 9(@jverns the pleading of allegations
involving fraud or mistake. In contrast to the more lenient standard set forth in
Rule 8(a)(2), Rule (9)(b) requires that a party “state with particularity the
circumstances constituting fraud or mistake” in his ordeenplaint. To satisfy
this standard, the allegations of fraud must “be specific enough to give defendg
notice of the particular misconduct so that they can defend against the charge
not just deny that they have done anything wrongess v. Ciba-Geigy Corp.

USA, 317 F.3d 1097, 1106 (9th Cir. 2003) (quotation and citation omitted). Thu

“[a]Jverments of fraud must be accompanied by the who, what, when, where, ar
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how of the misconduct chargedld. (quotation and citation omitted). A party
may,however, plead allegations of “[m]alice, intent, knowledge, and other

conditions of a person’s mind” more generally. Fed. R. Civ. P. 9(b).

In ruling upon a motion to dismiss, a court must accept all factual allegations

in the complaint as true and constthe pleadings in the light most favorable to
the party opposing the motioigorewell v. Golden State Warriors, 266 F.3d 979,
988 (9th Cir. 2001). The court may disregard allegations that are contradicted
matters properly subject to judicial noticelbyrexhibit. Id. The court may also
disregard conclusory allegations and arguments which are not supported by

reasonable deductions and inferendeks.

The Ninth Circuit has repeatedly instructed district courts to “grant leave {

amend even if no request to amend the pleading was made, unlégsspleading
could not possibly be cured by the allegation of other fadtegez v. Smith, 203
F.3d 1122, 1130 (9th Ci2000). The standard for granting leave to amend is
generous-the court “should freelgive leave when justice so requiresed.R.

Civ. P. 15(a)(2).In determining whether leave to amend is appropriate, a court

must consider the following five factors: bad faith, undue delay, prejudice to the

opposing party, futility of amendment, anti@ther the plaintiff has previously
amended the complaintUnited States v. Corinthian Colleges, 655 F.3d 984, 995

(9th Cir.2011).
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DISCUSSION

Defendant argues Plaintiffslaims should be dismissed because (1)
Plaintiffs lack standing, (2) Rail Logistics contract with BNSF preclude the clain
asserted in this action, and (3) the claims should be dismissed as a matter of |3
The Court will address each argument in turn.

1. Standing

As a preliminary matter, Defendant argues Plaintiffs lack standing to asst
claims that belong to Rail LogistiésSee ECF No. 10 a8-11. Defendant argues
Plaintiffs only allege BNSF made promises relative to Rail Logistics’ Cold Train
businessnot independent promises to Plaintiffed. at 10. Defendant also argues
that Plaintiffs only allege injury to Cold Train’s business, not to themselves as
individuals. Id. In support of its argument, Defendant cites cases discub&ng
rule that shreholders do not have standing to sue for injuries done to a

corporation. Seeid. at 8-9.

“ In support ofits standing argumenBefendant contends that Rail Logistics
entered into receivership proceedings in which the presiding court ordered that
person other than the appointed Receiver is authorized to seek relief for the

company. ECF No. 10at8n.4 (citing ECF No. 1-b at 19 5, 18).

ORDERON DEFENDANTS MOTIONTO DISMISS~ 11
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The Court agrees with defendant. Standing consists of two related
components: the constitutional requirements of Article Il and nonconstitutional
prudential considerationsSee Franchise Tax Bd. Of California v. Alcan

Aluminium Ltd., 493 U.S. 331, 335 (1990). Art. lll requires a plidiind allege:

(1) “that he personally has suffered some actual or threatened injury as a result of

the putatively illegal conduct of the defendant;” (2) “that the injury fairly can be
traced to the challenged action;” and (3) that the injury “is likelyetoedressed by
a favorable decision.1d. (internal quotations and citations omitted). Among the
prudential considerations related to standing is the Ninth Circuit’s “shareholder
standing rule.”Seeid. at 336 (rule recognized and left intacthatrule provides
that “[g]enerally, a shareholder must assert more than personal economic injur
resulting from a wrong to the corporation. A shareholder must be injured direcf
and independently of the corporatiorthell Petroleum, N.V. v. Graves, 709 F2d
593, 595 (9th Cir. 1983) (internal citations omittesse also United States v.
Sonehill, 83 F.3d 1156, 1160 (9th Cir. 1996) (“Wektablished principles of
corporate law prevent a shareholder from bringing an individual direct cause of
action for aninjury done to the corporation or its property by a third party.”).
Washington state law also recognizes the shareholder standinéeaifeabey v.

Howard Johnson & Co., 101 WashApp. 575,584 (2000)“Ordinarily, a

ORDERON DEFENDANTS MOTIONTO DISMISS~ 12
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shareholder cannot sue for wrortgse to a corporation, because the corporation
IS a separate entity.”

Here, Mr. Lerner ishe managing member and sole shareholder of Rail

Logistics. ECF Nos. 1 at 1 3; 23 at 12. Mr. Lawson was the president and chi¢

executive officer of Rail Logistece(an employee) ECF No 1 at § 3.The
gravamen of Plaintiffs’ claims are that BNSF caused injury to Tad through
low OTPs anatancelledhe 72hour service.This alleged injury reduced the value
of Rail Logistics’ Cold Train. Plaintiffs now seék recover damages for losses
that are merely incidental to the alleged harm inflicted upon Rail Logistics
business

NonethelessPlaintiffs claim to have standing aadserthe two exceptions
to the shareholder standinge. ECF No. 23 at 202. In general, plaintiffs are
excepted from th shareholder standimgle if they can (1) allege an injury distinct
from other shareholders or members of the corporation or (2) allege that there
a speciabluty, such as a contractual duty, between the plaintiff and the defenda
See Sparling v. Hoffman Constr. Co., 864 F.2d 635, 640 (9th Cir. 89).

Neither exception has been properly pleaded in this das#, Plaintiffsdo
not sufficiently allege a distinct injurySee Sparling, 864 F.2d at 640A reduction
in Cold Train’s value would negatively impact astyareholdeof Rail Logistics.

While Plaintiffs have arguably shown, at least on the pleadthgy suffered

ORDERON DEFENDANTS MOTIONTO DISMISS~ 13
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personakconomic loss as a result of BNSF's alleged conduct, this is insufficien
because their personal losgerelyderivesfrom their employmenatand
ownership oRail Logistics. See Shell Petroleum, 709 F.2d at 595.

Second Plaintiffs Complaint doesiot allege a special relationship or duty
existed between them and BNSEee Sparling, 864 F.2d at 640.However, n
Plaintiffs’ Response to Defendant’s Motion to Dismiss they allege, for the first
time, special duties existed between BNSF and Plaintiffs. ECF No. 23 ah&4.
purported duties werdo not misrepresent facts, interfere with [their] business
expectancies, or go back on its promiskl’ Such allegedluties do not establish
a speciabr contractuatelationship between Plaintiffs and BN&&d do not show
Plaintiffs had a relationship with BNSRdependent of Rallogistics.

Plaintiffs also argu¢hatas an officer of Rail Logistics, not a shareholder,
the shareholder standing rule does notNdar.awson’sclaims. ECF No. 23 at
10-11. However evenif true, Mr. Lawson still lacks standing as he is attempting
to assert claims that belong to Rail Logistics. The purpb#eshareholder
standing rule isto avoid “multitudinous litigation” and to recognize corporations &
separate entitiesSee Von Brimer v. Whirlpool Corp., 536 F.2d 838346 (9th Cir.
1976. Surely if an owner and shareholder cannot sue for injuries suffered by a
corporation neither can an employee, even if hec@orate officer. Moreover,

as discussedbove Mr. Lawson has ndatllegedhe suffereda directand
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independeninjury, and consequentipelacks Art. 11l standing.See Franchise
Tax Bd., 493 U.S. at 335.

This Court finds Plaintiffs injuriess currently plead, are merely incidental
to the alleged injury caused to Rail Logistics by Defendadtherefore Plaintiffs
lack standing.Accordingly, Plaintiffs’ action is dismissed with leave to amend
within thirty (30) days of the datef this Order.

2. Contract between Rail Logisticsand BNSF

Next Defendant argudbat tre contract between Rail Logistics and BNSF
preclude Plaintiffs’ claimsSee ECF No. 10 at 1-13. Specifically, Defendant
argues the terms of the contract show BNSF did not guarante@@ur3ervice
from Quincy to Chicago anitlexcludes BNSF from liability due to changes in
service. Seeid.

The Court will not consider these arguments at this stage of the litigation
The Courtonly consides the contract between Rail Logistics and BNBHs
determination whether to dismiss this anti See supra “Standard of Review” at
6-8. Howeverjn its consideration of the contratite Courtrecognizesonly for
the purposes of thisrder,the existene of the contract artfiat it was signed by
Mr. Lernerin a representative capacity on belwdlRail Logistics The Court

declines to interpret the terms of the contract at this time. Therefore, Defendar

ORDERON DEFENDANTS MOTIONTO DISMISS~ 15
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argument that theerms of the contract between Rail Logistics and BNSF preclug
Plaintiffs’ claim does not support its motion to dismiss.
3. Failureto Statea Claim

Plaintiffs’ complaint raises three express claims against BNSF: (1)
intentional interference with business expectancy; (2) promissory estoppel; andg
fraud/negligent misrepresentatiofee ECF No. 1 af| 2939. Defendant argues
each claimmust be dismissed as a matter of law for failure to state a ctsen.
ECF No. 10 at 3-20

At oral argument Defendant claimed, pursuant to the contract between R
Logistics and BNSF, the Court should apply Texas law when analyzing the me
of Plaintiffs’ claims The Court disagrees. This is not a contcactse of action
Plaintiffs’ Complaint allegesertaintortsoccurredn Washington, thus
Washington law appliesAccordingly, the Court will apply Washington laawd
evaluate each of Plaintiffs’ claims in turn below.

a. Claim for Intentional I nterference with Business
Expectancy

Plaintiffs’ first cause of action alleges Defendant intentionally interfered
with Plaintiffs’ business expectancy in the sale of Cold Train to FederateH.
No. 1atf129-33. Plaintiffs allegeDefendant knew of this expectancy based on

its meetings wh Mr. Lawson ané representativeom Federatedld. at 1 30.

ORDERON DEFENDANTS MOTIONTO DISMISS~ 16
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Plaintiffs allege Defendant intentionally interfered with this expectancy by
“preferring business from other customers over the Cold Train’s business ... [&]
by cancelling the 7hour servie.” 1d. at{ 31. Plaintiffs furtherallege

Defendant’s motive for this conduct “was purely greed” and to devote its resou
to ship oil and coalld.

Under Washington state law, the elements of intentional intedere&ith
business expectancy are (¢ existence of a valid contractual relationship or
business expectancy; (@edefendant had knowledge of that relationship; (3) an
intentional interference inducing or causing a breach or termination of the
relationship oexpectancy; (4) the defendanterfered for an improper purpose or
used improper means; and (5) resultant damagesCommodore v. Univ. Mech.
Contractors, Inc., 120 Wash.2d 120, 137992) (as amended).

Plaintiffs fail to allege sufficient facts to make a plausible clanderthis

cause of actionFirst, Cold Train is represented to be Rail Logistics’ business, not

Plaintiffs’ business. Complaint, ECF No. 1 at {{S&cond Plaintiffs do not allege
sufficient facts to show intentional interference or improper purpose on
Deferdant’s part. Plaintiffsalleged fact that(1) Defendant preferred ctusners
other than Cold Train an@) cancelled a servi¢gelo not allow the court tédraw
the reasonable inference” tHa¢fendant is liabléor intentionally interfering in

Rail Logidics’ sale ofCold Train to Federatedsee Igbal, 556 U.S. at 67.8

ORDERON DEFENDANTS MOTIONTO DISMISS~ 17
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Similarly, Plaintiffs’ alleged facthat Defendant was motivated by “greed” is not
sufficient to show Plaintiffs could proweproper purposer motive Most
businesseaimto increase profitsand hus, are “motivated by greed.”
Accordingly, Plaintiffs’ claim for intentional interference with business expectan
Is dismissedith leave to amend withithirty (30) days of the datef this Order.
b. Claim for Promissory Estoppel

Plaintiffs’ second cause of actionfag promissory estoppel. ECF No. 1 at
1934-36. Plaintiffs allege to have “had extensive discussions with BNSF
regarding the 7hour service from Quincy to Chicago [and] BNSF promised this
service could suppofRail Logistics’] Cold Train business.’ld. at § 34. Plaintiffs
claim to have detrimentally relied upon this promise by “incurring liability, by
forgoing other opportunities, and by expending their time to build the Cold Trai
business.”ld. at{ 35.

Thereare five prerequisites for a recovery in promissory estoppel: (1) A

promise which (2) the promisor should reasonably expect to cause the priomise

change his position and (3) which does cause the promisee to change his posi
(4) justifiably relying upon the promise, in such a manner that (5) injustice can |
avoided only by enforcement of the promi€gorbit v. J.I. Case Co., 70 Wasid

522, 539(1967).

ORDERON DEFENDANTS MOTIONTO DISMISS~ 18
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Here,as it is currently plead in the Complaint, it is not plausible Plaintiffs

justifiably reliedupon BNSF’s alleged promise it would resolve OTP iss#@st,

the OTP issues concerned Rail Logistics’ operation of the Cold Train. There ar

no independergromises alleged in the Complaint that concern the individual
Plaintiffs. Second,tahe samé¢ime BNSF allegedly promised to address service
iIssues, Plaintiffs allege the -Tdur OTP steadily fell from 81% in September 2011
down to 3% in April 2014. ECF No. 1 at {1-18, 20. Plaintiffs claim to have
relied on Defendant'amorphous and inadequately plgmdmise despite this
continual and drastic drop in OTRs currently plead, this Court finds such
justifiablereliance noplausiblegiven thesenebulouslyalleged facts.
Accordingly, Plaintiffs’ claim for promissory estoppel is dismisg&ith leave to
amend withirthirty (30) days of the date of this Order.
c. Claim for Fraud and Negligent Misrepresentation

Plaintiffs’ third cause of action allegésud and negligent isrepresentation
based on BNSF's allegedly false representation it aldad steps to improve its
OTP. ECF No. 1 &y 37-39. Defendant contends Plaintiffs’ fraud and negligent
misrepresentation claim faito satisfy Rule 9(b)’s heightened pleading
requirement. ECF No. 10 28-20. Defendant argues Plaintiffs allegatidasg to
provide the “who, what, when, where, and how” required to plead a claim for

fraud. Id. at 19.

ORDERON DEFENDANTS MOTIONTO DISMISS~ 19
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The Court agrees. Plaintiffs allege “BNSF represented to [Plaintiffs] it wa
taking steps to improve its OTP ... BNSF knew or should have known that theg
statements were false ... In the alternative, BNSF negligently obtained and
communicated this false informatiam [Plaintiffs].” ECF No. 1 aff 38 These
allegations are not “specific enough to give [Defendant] nobEds particular
misconduct so it canefiend itself against thidaim. See Vess, 317 F.3d at 1106.
Plaintiffs do not state who at BNSF was making these alleged misrepresentatid
Plaintiffs do not provide sufficient information as to when and whieese
statements were made. Plaintiffs allege “BNSF reiterated these statements at
March 4, 2014 meeting,” but only generally state that the alleged
misrepresentations were first made “[tlhroughout the latter part of 2013&ind w

into 2014” and “other times.” ECF No. 187 Moreover, besides the March 4,

2014 meeting, Plaintiffs do not state how these misrepresentations were made,

instance, whether the statements were made in person, over the phone, or writ
electronic or letter correendence.The Court finds Plaintiffs have not pled its
claims with sufficient particularity to satisfy Rule 9(b).

Moreover, as currently plead in the Complaint and explained above
Plaintiffs fail to show any independent, personal interest they hake subject of
the allegedly fraudulent misrepresentations that Rail Logistics would not be the

rightful plaintiff to assert.
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Accordingly, Plaintiffs’ clains for fraud and negligent misrepresentation ar
dismised with leave to amend within thir{$0) days of the date of this Order.

ACCORDINGLY, IT ISHEREBY ORDERED:

1. Defendant’s Motion to Dismiss for Failure to State a Claim (ECF N¢.

10) isGRANTED.
2. Plaintiffs’ Complain (ECF No. 1) iDISMISSED WITH LEAVE
TO AMEND within thirty (30) days of the date of this fer.
The District Court Executives directed to enter thisr@er, and provide
copies to consel

DATED October 23, 2015

HOMAS O. RICE
United States District Judge
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