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al-Mart Stores East LP

Jan 17, 2017
UNITED STATES DISTRICT COURT s F Meavor. ciere
EASTERN DISTRICT OF WASHINGTON
STEVE WELLEIN, No. 2:15-CV-00107-SMJ
Plaintiff,
ORDER GRANTING
V. DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT
WAL-MART STORES, INC., a
Washington Corporation,
Defendant.
l. INTRODUCTION

Plaintiff Steve Wellein was terminated from his position as an Ass
Manager at Wal-Mart in Neember 2014. He allegdbat his termination wa
retaliation for his taking leave under thamily and MedicalLeave Act (FMLA)

and complaints against his supervisor em@al-Mart’s “open-door” policy, an

summary judgment on each of Wellein’s oiai No evidence in the record conneg
Wal-Mart’s decision to terminate Weilhés employment with Wellein’s use {
FMLA leave or suggests the decision waftuenced by Wellein’s age. And We

Mart has presented evidence demonstratiag it terminated Wellein because
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repeatedly failed to perform equipmentetg inspections, ndbecause he made
complaint against his supervisor. Wellehas not presented any evide
demonstrating that Wal-Mart’'s stated reason for his termination was p
Accordingly, no material issues of fact remain concerning Wellein's claims.
Mart's Motion for Summaryudgment is granted.
Il BACKGROUND

Wellein worked as an Assistant Managéa Wal-Mart store in Ephrata,
Washington from April 2008 until Novereb 2014. ECF No. 31 at 2. Wellein’s
supervisor was Store Mager Brian BuckinghanizCF No. 31 at 1-2.
A.  Wellein's use of FMLA leave

During his time working at theghrata Wal-Mart, Wellian requested
FMLA leave on five occasions—two wks in September 2008 when he was

assisting his wife after surgery; one&k in November 2010 to care for his wifg

during an illness; 12 days 2011 following an asthmattack; one month in 2012

for a carpel tunnel operation; and aboub twonths in late 2012 for complicatio
relating to asthma. ECF No. 30 at 4; ER&. 34 at 38—39. Wal-Mart granted ec
request. ECF No. 30 at 4; ECF No. 34aECF No. 34 at 18Nellein suffered n¢
adverse employment consequences folhgynhis FMLA leavealthough he asser
that managers, including Buckinghamade subtle insulting comments

suggesting that he was manipulgtiFMLA leave. ECF No. 34 at 16.
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B.

number of allegations of verbal and picgd abuse and other misconduct again

Buckingham, including the following:

SUMMARY JUDGMENT ORDER- 3

Allegations against Buckingham and other employees

Over the period of his employmeatt Wal-Mart, Wellein has made a

Shortly after Wellein began workg at Wal-Mart, Buckingham grabbed
him behind the neck and pulled haway. ECF No. 34 at 10, 29. After
Wellein told Buckingham “don’t pugour hands on me,” Buckingham
asked are you “too old to playeCF No. 34 at 10, 29.

Also within the first few months dfis employment, when Wellein was
touring the store with Buckingham, Buckingham stated, “Steve, don’t ¢
distracted by the shiny things, stay on focus. Too old to keep up with v
Too much walking for yo&” ECF No. 34 at 11.

In October 2008, Buckingham allegedly pushed and kicked Wellein in
produce department of the stoE;F No. 31 at 5; ECF No. 34 at 30.

In 2011, Buckingham allegedly hit Welhewith a rolled up printer readou
ECF No. 34 at 30.

In 2013, Buckingham publicly questioned Wellein's notice of time off
jury duty. ECF No. 34 at 30-31.

In July 2013, Buckingham sent Welleartext message stating “Shut up

bitch and do your job.” ECF No. 31 atECF No. 34 at 31. Buckingham
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avers that this was part of a semégoking texts between him and Wellein.

ECF No. 31 at 5.
¢ On a number of occasions Buckinghtotd Wellein to get a hearing aid o

made comments about his hearimgl age. ECF No. 34 at 13-14, 34-35
Wellein also complains of age reldteomments from other mangers when he
started in 2008 and when he moved tortiggnt shift in late 2011 or early 2012.
ECF No. 34 at 17-18, 29-30.
C. Wal-Mart’s “Open Door” policy

Wal-Mart has an “Open Door Communiicas Policy” which is intended {
permit employees to bring any concetmsnanagers and supervisors. ECF No
38. The policy provides, amng other things, that “retaliation for initiating an
open door communication or cooperatingireview relating to any open door
communication is strictly prohibited.” ECF No. 38 at 2.
D. Circumstances leading to Wellein’s termination in 2014.

One of Wellein’s responsibilities whér worked the night shift was to
complete Daily Powered Lifting Equipant (PLE) Pre-Operational Checklists.
ECF No. 31 at 2; ECF No. 34 at 8- On October 11, 2014, Buckingham

noticed that Wellein had not completee tALE checklist for the previous night

r

0]

ECF No. 31 at 2. Buckingham asked & about this on October 16, 2014. ECF

No. 31 at 2. Wellein toluckingham that he had coteped the inspection. ECF

SUMMARY JUDGMENT ORDER- 4
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No. 31 at 2. Buckingham asked Welleindfotain video verification that he had

completed the inspection. ECF No.&12. When Wellein did not do so,

Buckingham prepared a written “coaching” based on Wellein’s failure to complete

the PLE checklist. ECF No. 31 at 3, 10-W\ellein denies receiving this coachi
document. ECF No. 58 at 15-16.
On October 19, 2014, Wellein sentemail to Human Resources Manag

Rebecca Housden, complaining of “verbhlise, aggressive and confrontation

behavior from [Buckinghamduring the last two morning tours.” ECF No. 34 at

25; ECF No. 59 at 11.
On October 27, 2014, Buckingham tmath Wellein concerning the
missing PLE checklist. ECF No. 31&atWellein accused Buckingham of

retaliating against him for making angen-door” complaint against Buckingha

ng

er

Al

m.

ECF No. 31 at 3. Buckingham assdhat he had no knowledge of the open-dgor

complaint at that time. ECF No. 31&tHowever, a statement prepared by

Buckingham concerning these events sttasa conversation in which Human

Resources Manager Rebecca Housdennméd Buckingham of the open-door
complaint occurred on Octob2b, 2014. ECF No. 31 at 44; ECF No. 59 at 7.
Buckingham insists that this statemeats incorrect, and that Housden did not
inform him about the open-door compliaumtil the day after his meeting with

Wellein, October 28, 201£CF No. 31 at 4.

SUMMARY JUDGMENT ORDER-5
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On October 29, 2014, Buckingham santemail to Housden, explaining
his concerns about Wellein’s failure¢omplete the PLE checklist on October !
ECF No. 62 at 2. After she learntdtht Wellein failed to conduct a PLE
inspection on October 11, Housden insteal Asset Protection Manager Anna
Hash to review video footage on othetetato check if Wellein was performing
the required PLE inspections. ECF No. 3QaECF No. 46 at 5. In-store video
footage demonstrated that Welleim diot complete the PLE checklists on
October 11, 19, 26, and November 2014. ECF No. 46 &-8. Housden and
Buckingham both state that Buckingharas not involved in the investigation
into whether Wellein was performing Pliispections. ECF No. 30 at 2; ECF N
31 at 4.

Housden and Market Asset ProtectiManger Joseph Smith met with
Wellein on November 11, 2014 concerning BLE inspections. ECF NO. 30 at
ECF No. 32 at 2. Smith states thathas no knowledge of Wellein’s open-door
complaint at the time of this meetifgCF No. 32 at 2. Smith states that during

the meeting, Wellein was unwilling to dess the evidence that he failed to

conduct PLE inspections and instead foduse alleged retalieon. ECF No. 32 aft

2. After the meeting, Housden and iBmmade the decisn to immediately
suspend Wellein until a final decision svenade concerning his employment. E

No. 30 at 3; ECF No. 32 at 3; ECF No. Bfusden states that Walmart’s intert

SUMMARY JUDGMENT ORDER- 6
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policies require termination fdalsification of safety checklists. ECF No. 30 at
Ronald Wagner, a Regionduman Resources Director for Wal-Mart avers the
falsifying a PLE checklist is a very seus offense, and during his eight years &
Wal-Mart, each employee who has bekstovered to have falsified a PLE
checklist has been terminated. ECF No. 63 at 2.

Wellein’s attorney sent a letter to Wart concerning his allegations of
retaliation on November 12014. ECF No. 34 at 34,

Wal-Mart terminated Wellein ond&Wember 25, 2014. ECF No. 30 at 4.
Housden and Buckingham both state Batkingham was not involved in the
decision to terminate Wellein. EQ¥o. 30 at 3; ECF No. 31 at 4.

E. Procedural History

Wellein filed this action in April 2014glleging (1) violation of the Family
and Medical Leave Act (FMLA); (2) age discrimination in violation of RCW
49.60; (3) retaliation in violation of RCW 49.60.210; and (4) breach of a prof
of specific treatment. ECF No. 9. Wisllart filed this motion for summary
judgment on October 14, 2016.

1. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if the “movant shows that there is n

genuine dispute as to any material fad #re movant is entitled to judgment as

matter of law.” Fed. RCiv. P. 56(a). Once a @& has moved for summary

SUMMARY JUDGMENT ORDER- 7
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judgment, the opposing party must point teafic facts establishg that there is
a genuine dispute for trigCelotex Corp. v. Catretd77 U.S. 317, 324 (1986). If
the nonmoving party fails to make suzlshowing for any of the elements
essential to its case for which it bears Burden of proof, the trial court should
grant the summary judgment motidd. at 322. “When the moving party has
carried its burden under Rule [56(ad$, opponent must do more than simply
show that there is some metaphysical dastio the material facts. . . . [T]he
nonmoving party must come forward witlpégific facts showig that there is a
genuine issue for trial."Matsushita Elec. Indus. Co. v. Zenith Radio Codg5
U.S. 574, 586-87 (1986) (intal citation omitted). Whenonsidering a motion
for summary judgment, the Court doest weigh the evidence or assess
credibility; instead, “the evidence of then-movant is to be believed, and all
justifiable inferences are tme drawn in his favor.Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986).
V. DISCUSSION

A. FMLA

The FMLA provides, among other thinghat employees are eligible fol
total of 12 workweeks of leave durimgy 12-month period ‘#cause of a seriol
health condition that makes the employsmable to perform the functions of t

position of such employee.” 29 U.S.€.2612(a)(1)(D). Anemployer may na

SUMMARY JUDGMENT ORDER- 8
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“interfere with, restrain, or deny the exercise or attempt to exercise, any right

provided under [the FMLA].” 29 U.S.C. Z615(a)(1). An employer also may not

discharge or discriminate against angividual for opposing any practice ma3
unlawful under the FMLAId. at § 2615(a)(2). Courts have interpreted tt

provisions as creating two theories etovery for FMLA clams: “the retaliatior

or discrimination theory, and thetélement or interference theorySmith v. Diffe¢
Ford-Lincoln-Mercury, Ing.298 F.3d 955, 960 (10th Cir. 2008ge alsd&Sanders

v. City of Newport657 F.3d 772, 777-78 (9th CR011). Wellein’s claim appears

to be one of retaliatiohECF No. 1 at 3.

“To make a prima facie showing BMLA retaliation, [an employee] musg

show (1) involvement in a protectedtigty under the FMLA; (2) an advers$

employment action; and (3) a causal limktween the protedeactivity and the

employment action.’Schultz v. Wells Fargo Bank, Nat. AssaY0 F. Supp. 2
1039, 1059 (D. Or. 2013). If the plaintiff estshes a prima facie case, “the burg
shifts to the employer to articulate ayitemate, nondiscriminatory reason for f{
adverse action.Kelleher v. FredMeyer Stores, In¢.302 F.R.D. 596, 598 (E.I

Wash. 2014) (citingsanders v. City of Newpoi57 F.3d 772, 777 n.3 (9th C

1 To the extent Wellein intended to keaan FMLA interference claim, su
claim is not supported by the record. W@ has not presented evidence f{
Wal-Mart interfered with his ability to exeise his FMLA rights. To the contrar
Wal-Mart accommodated each of Wellei*MLA leave requests, and he suffe
no apparent negative emplognt consequences from his taking FMLA leave.

SUMMARY JUDGMENT ORDER-9
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2011)). If the employer meets this burden,libeden shifts again to the plaintiff
show that the employer’s stated reason is preligxt.

It is undisputed that Wellein requestadd took FMLA leave (a protecty
activity) on several occasions and thatves ultimately terminated (an adve
employment action). But Wellein arguesitiBuckingham’s alleged knowledge
Wellein’s open-door complainand pattern of retakiary conduct and abusiy
statements, are sufficient to permit theu@ to infer a causal connection betws
Wellein’s taking FMLA leave and his temation. ECF No. 54 at 18-19. But thc
facts simply do not suggest any connactbetween Wellein's use of FMLA lea
and his terminationVellein last took FMLA leave nte than two years before

was terminated, and his open-door conmilabout Buckingham was unrelated

FMLA leave. Accordingly, Wellein failso make a prima facie showing of FML

retaliation.

B.  Age Discrimination
Under Washington law, it is an unfair ptige “because an individual is for

years of age or older, to reskito hire or employ or license to bar or to terminal

from employment such individual, or tosdriminate against such individual

promotion, compensation or in terms, condis@r privileges of employment. . |.

Wash. Rev. Code. 8§ 49.44.090. Wellein has raisedlents where Buckingha

made inappropriate comments concernirgdge. But there is no evidence in

SUMMARY JUDGMENT ORDER- 10
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record from which the Court could inferathage discrimination played a role
Wal-Mart’'s decision to terminate Wellein. Nwer is there evidese that Wal-Mar
took any other action against Wellein on accafritis age. Accordingly, Wellein
age discrimination claim fails.
C. Retaliation Under the Washingbn Law Against Discrimination
The Washington Law against Discrimination provides that:
It is an unfair practice for any employer, employment agency, labor
union, or other person to dischargapel, or otherwise discriminate
against any person because heshe has opposed any practices
forbidden by this chapter, or berse he or she has filed a charge,
testified, or assisted in any proceeding under this chapter.
Wash. Rev. Code § 49.60.210.
“To establish a prima facie case fotal@&tion, a plaintiff must show that
(1) he or she engaged in statutorily protected activity, (2) an adverse emplo}
action was taken, and (3) there is asalink between the employee’s activity
and the employer’s adverse actiomyher v. Statel54 P.3d 920, 928 (Wash.
App. 2007) (citation and quation omitted). “An actionable adverse employme
action must involve a change employment conditions that is more than an
‘inconvenience or alteration of jobggonsibilities,” such as reducing an
employee’s workload and payld. at 929 (citation omitted).

TheMcDonnell Douglasurden shifting analysis applies to WLDA

retaliation claimsld. at 928—-929. Accordingly, once the plaintiff makes a prin

SUMMARY JUDGMENT ORDER- 11
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facie showing of retaliation, the burden shifo the employer to present legitim

reasons for the adverse action, andeféimployer meets that burden, the burds

shifts back to the employee to demoattra genuine issue of material fact

regarding whether the emplayereasons were pretexdl.

Wal-Mart argues that Wellein’s uséthe company’s open door policy was

not a protected activity becausevis@s not opposing practices barred by the

ate

D
-]

WLAD. ECF No. 28 at 11-13. The Court nasat address whether Wellein's use

of Wal-Mart's open-door policy was peatted activity because, assuming that |

was, Wal-Mart has prestad a legitimate nondiscrimatory basis for Wellein's

termination—that he failed to complete PLE inspections and falsified docum

to make it appear as thdupe completed the inspections. And Wellein has nat

demonstrated that Wal-Mart’s stateghason for terminating his employment was

pretext.
Wellein continues to demnat he failed to complete PLE inspections on

dates in question, and suggests that theovededence is incomplete or unrelial

ECF No. 58 at 25-31. But the question heraot whether Wellein actually faile

to conduct the PLE checks, it is whetherl\Wart believed hdailed to do so an
terminated him for that reason. The evidenn the record demonstrates (1) 1
Wal-Mart reasonably concludebased on its investigati, that Wellein failed t

complete PLE checklists on at least saleoccasions and (2) that Wal-M

SUMMARY JUDGMENT ORDER- 12
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considered this to be a serious issuerarging termination. There is no evidence

in the record showing that Wal-Mart'ecision to terminate Wellein was influenged

by Wellein’s complaints about Buckingham.

Wellein focuses extensively on whet Buckingham knew about Wellein

open-door complaint when he informeldusden of the PLE equipment issseg

ECF No. 57 at 1-4; ECF No. 58 at 2—ahd points out that Buckingham was

one who initiated the investigation of W&n by notifying Housden of the missing

S

the

PLE checklist. ECF No. 58 at 17-18. Itabviously true that Buckingham alerted

Housden to Wellein's failure to compéea PLE checklistpbut Wellein has nqt

pointed to any facts demonstrating thatBagham directed the investigation af
that point. The evidence in the recodémonstrates that it was Housden
initiated further investigadn to determine if Welleirhad failed to conduct th
inspections on other occasions, and thatas Housden an8mith who met with
Wellein concerning these incidents damade the decisions to suspend
ultimately terminate Wellein. Furtherven if Buckngham knew about th
complaint and was involved smme extent in the inveségon, that would not hay
invalidated Wal-Mart's decision to rainate Wellein. Wal-Mart reasonak
concluded that Wellein failed to perfo an important job duty on multip

occasions. Wellein has not presented amglence to suggest that he would

SUMMARY JUDGMENT ORDER- 13
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have been fired for this conduct ffe had not made a complaint aga
Buckingham.
Ultimately, the only fact that coukliggest Wal-Mart terminated Wellein

for his open-door complaint is the proxiynin time between that complaint and

nst

his termination. But, as discussed, \Wédit has presented ample evidence that it

had a legitimate, non-discriminatory reasomsupport its action. Further, the ve
fact that Wellein long had a poor relatghip with Buckingham and previously
made complaints about Buckingham, without any resulting adverse actions,
undermines Wellein’s argument thhts timeWal-Mart must have terminated h
in retaliation for his complaint.
D. Promise of specific treatment
To demonstrate a breach of a pronagspecific treatment, a plaintiff mus
prove “(1) that a statement (or statens@mn an employee manual or handbook
similar document amounts gopromise of specific treatmein specific situations
(2) that the employee justifiably relied tre promise, and (3) that the promise
was breached Bulman v. Safeway, In@7 P.3d 1172, 1175 (Wash. 2001).
Wal-Mart argues that its anti-retaliai policy did not create a promise of

specific treatment, and, evdnt did, it was not breehed. ECF No. 28 at 19-20.

Y

m

—+

or

Wellein appears to argue that Wal-Mabigen door policy created an enforceaple

promise that bars Wal-Mart from termating an employee who has made a

SUMMARY JUDGMENT ORDER- 14
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complaint under that policy without ensugithat that employee’s concerns are
heard. ECF No. 57 at 10-11.

The Court need not decide whethéal-Mart's open-door policy created i
promise of specific treatment because thdewe in the recordemonstrates the
Wellein was not terminated for kiag a complaint under the policy.

V. CONCLUSION

For the reasons discussed, Wellein hdeddo show that material issues
fact exist regarding any of his claims.

Accordingly,IT IS HEREBY ORDERED :

1. Defendant’'s Motion for Summary JudgmerECF No. 28 is

GRANTED.

2. All claims areDISMISSED WITH PREJUDICE .

3.  All hearings and other deadline®&TRICKEN.

IT IS SO ORDERED. The Clerk’s Office is direetd to enter this Order ai
provide copies to all counsel, enter judgrna accordance with this Order, a
close this case.

DATED this 17th day of January 2017.

TV )

_YALVADOR MENSOZA, JR.
United States Distriat Judge
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