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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

DAVID BERGER and AMBER
BERGER,individually and as Persong
Representatives of the Estate; THE
ESTATE OF WILLIAM SAGE
BERGER,

Plaintiffs,
V.

SPOKANE COUNTY, political
subdivision of the State of &ghington;
OZZIE KNEZOVICH, individually
and in his capacity as Sheriff of
Spokane; SHAWN AUDIE and
STEVE PAYNTER, individually and
in their capacity as a Spokane Count
Sheriff; JOHN DOES 410,

Defendan.

=

NO: 2:15CV-140-RMP

ORDERGRANTING IN PART AND
DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY
JUDGMENT

Doc. 100

BEFORE THE COWRT is a motion by alDefendants for summary
judgment,ECF No. 24, on Plaintiffs’ claims brought under 42 U.S.C. § 1983 and

Washngton state negligence lawHaving considered the parties’ arguments, both
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in briefing! and as presented at the oral argument hearing on January 10ara17
havingreviewed the remaining record and the relevant law, the Court is fully
informed.
FACTUAL BACKGROUND

This case concerns an individual, William S. Ber@&(ill") ,> who became
brain-dead during the course of his arrest by Spokane County Deputy Sheriffs {
June 6, 2013Will allegedly was in the midst of a mental health crisis and was
activelyresisting the deputies’ attempts to restrain him up until losing
consciousnessnd/or suffocating Spokane County law enforcement responded t
a call from a private gym th&Yill had caused a disturbance within the gym and
remained outsideDeputies Shan Audie ad Steve Paynter employé&akes and
allegedly,a vascular neck restraint technique in the course of restraiilhg
Will did not regain consciousness atiek next daywas removed from life

support.

! Plaintiffs provided three videos as part of their exhibits. However, the Court

could access only the audiad not the vide&xhibit A of ECF No. 43.

2 Without intending disrespect but avoid confusion, members of the Berger

family are referred to btheir first names
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The interaction generating the present lawapgarentlyasted only
approximately siminutes The context preceding and subsequeWilb’s
encounter with Audiand Paynteand the momerib-moment details of the
encounteare as follows.

Will was34 yearld, 6 feet 1 and a half inches tall, and weighed
approximately 170 pounds at the time of the events in question. He began to
exhibit mental health issues when he was in high school. Will's ménéss
manifested as manic episoddsvhich pant Will required medical intervention,
including hospitalizatiomnd medication, to return to stabilitWill’s family
recalledthat, prior to June 2013, Will had last exhibited symptoms of a manic
episode whilevorking abroad in South Korea in approximately 2010.

Onthe evening of June 2013,Will had been removed fromjia-jitsu
martialarts facilityin north Spokane after he began acting erratically, throwing g
trash can aroundoplling around in traslremovinghis uniform and sweating and
breathing heavily. As Will appeaedto grow more agitated and aggressive, he
retreated to a bathroom where he strippaked claimed to see God and other
figures, and punched a hole in the wddbur to fivecustomers helgkthe gym
owner remove Will from the bathroom arektrainhim until law enforcement
arrived. The responding officer handcuffed Will, rolled him onto his side, and
summoned medics “since it was a medical issue.” ECHRNd.at 3. The jiujitsu

gym’s owner recalled that one of the officers observed that Will's behavior

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
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signaled “excited delirium.” ECF No. £at 3. Medics transported Will

strapped to a gurnetq a hospital for treatmenThe gym owner informed law
enforcement that Will was no longer welcome at the.giaw enforcement
determined that, although Will was trying to attack people and damage propert
he did not hit anyone or cause any actual property damage and had not comm
a crime.

Upon hearing of Will's removal from theupjitsu gym and hospitalization,
Will's father, William Berger, Sr., (“William, Sr.”), traveled to Spokane from
across the stategOn the evening of June 6, 2018illiam, Sr.dropped Willoff at a
gymon Spokane’s South Hill, OZ Fitnesgth plans to rairn to pick Willup after
his workout. William, Sr. recalled that Will seemed to be feeling better after
leaving the hospital.

While in the gym, Will became agitatester the course of his work oamhd
drew attention from otherin thegymincludingthe Oz Fitnesstaff bygrunting
loudly, pacing aroundshantingrepetitivelyand semicoherently stomping his
feet,removing his shirtand eventually punching the paper towel machine off of
the wall. Between 6:56 and:16p.m.,two individuals from the gym called 911.
Gym employee Levi Sullivan reported, as recorded in thgatts log:*High male
yelling at people. Broke items. No weapons. Has grabbed people. Metics no
needed. Male now in no shirt talking about the end of the world. Male towards

entrance, has medical bracelet. Subject is now outside in the parkingdét.No.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT 4

tted

the




10

11

12

13

14

15

16

17

18

18

20

21

26-1 at 119 (abbreviatiorend missing punctuatian dispatch logeplacedor
clarity). A gym customemamed Joe Bornstein called inapproximate} 7:16
p.m., and his statements were recorded in the dispatch log as féluegect has
been pushing people and knocked stuff off the walls insideitssde now, trying
to get back in. . .. The male is currently outside in the front of the buildasy.
some kind of a medical bracelet on. Jumping up and down and is acting like hg
wants to fight people.” ECF No. Zbat 119 (abbreviations and missing
punctuation in dispatch log replaced for clarity).

The general manager of the gym, along with adtleaecustomeyescorted
Will from the gym. During the time before law enforcement arrived, Will

remained in or around the gym’s parking lot, in near constant moveiel#ast

three of the people present feared that Will was charging at them when he ran |i

their direction and Will repeatedly grabbed onto the collar of the shirt worn by tk
customer who had taken a lead in escorting him out.

Deputy Paynter was thedt to respond to the 911 safrom the gymat
approximately 7:2p.m, while there was still daylight although dusk was
approaching Paynter remembers the call he was responding to as informing hit
of “a disorderly subject at OZ Fitness that wdghink they said that he was
attacking people and destroying things inside.” ECF Ndl 2655. The deputy
initially pulled his marked patrol car up alongside the gym parking lot. Gym

employees and patrons in the parking lot identified Will, who was neatitbet
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corner at the time, as the person whom the calls conceWiiidnoved toward the
front of thepatrolvehicle, where he began to bounce on his feet, with his balled
fists raised in front of him “like a boxer. ECF No. 322 at 12. The gym’s geres
manager described Will's reaction to the arrival of law enforcement as “really,
really excited,” “jumping up and down . . . like a gremlin or something.” ECF N
40-6 at6.

Paynter exited his car and stood behind the open driver’s door. Will
poundel on the hood of the patrol car, moved around the passenger side, and
pounded on the trunk of the car before crossing the street toward a vacant parl
lot, outside a vacant shopping center, on the west side of the fairly busy street
transecting the vacariot from the gym and gym parking loRaynter recalls that
hegave continuous voice commands to Wilstop what he was doing and get on
the ground, or he would be tased. Paynter further stated in his deposition that
tased Will before he ran acrad® street because the deputy felt “trapped” betwe
Will and the open driveside door.ECF No. 322 at 12. However, none of the
witnessesvho wereviewing the events frorar nearthe gymdescribed seeing/ill
tasedbefore he ran across the street

Paynter immediately got back into his patrol car and madéuariinto the
vacant parking lot across the street to join Will there. Paynter exited the vehicl

andagain warned Wl to stop and informedhim that he was there to arrest him.

When Willwas wnresponsive to theeghuty’s demand and again crouched into a

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
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fighting-like stance, Paynter tased him. The taser did not immobilize Will, who
was able to remove the taser prabes

Just after Paynter arrived in the vacant lot across from the garamedic
Haley Karnitzand her ambulance partner Julie Clayton droverbtheir way
between postduring their shift SeeECF No. 391 at 17, 22.Karnitz saw Will
“waving his arms around, yelling and screaming; he was jumping up and down
laughing.” ECF No. 34 at 22. Karnitz then salRaynter tase Willwill fall to
his knees, and stand back up and pull the tasers off of his chest as he moved t
Paynter. As a result of whaKarnitz saw from the ambulancghe put herself on
the call without first being dispatched, out of concern for the safety of both Pay
and Will. Upon informing the American Medical Response (AMIRpatcher at
7:24 p.m, that she wagplacing heself on the call, Karnitz reportedat the
situation she was observing involved an “excited delirium patient.” ECF Nb. 3¢
at 22, 24 TheAMR responders stood by at a distance in the parking lot.

A secondofficer, DeputyAudie, wasdispatched at the same time as Paynts
and arrived aftePaynterWill, andthe AMR respondersvere in the vacant
parking lot across the street from the gyfAudie exited his vehicle ansent
directly to tase Will. Paynter simultaneously tased Will, &fildl stiffened andell
to the ground “like a tree,” ECRo. 334 at 8, hitting his head. When Will started

to prop himself up on his elbow to rise up again, Audie tase@hatose range
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Into his side.Audie then tossed his taser aside and, alongRagmter went
“hands on” by engaging in a struggteincapacitate Will on the ground.

Around the time that the Deputies went handswith Will in the vacant lot,
William, Sr. pulled up at the gym parking lot to retrieve his son after his workou
Two women pointed him toward the events transpiring across the street, and
William, Sr., ran to the vacant parking area in time to see the struggle between
deputies and his son in progress

Just after Will fell to the ground after he was tased, the EMR melsp®
retrieved spinal precaution gear, including a collar, backboard, and gurney fron
the ambulance and moved toward the deputies who were “on top of” Will by thg
time the responders reached them. ECF Nel 883. The responders offered
help, and Deputy Audie requested assistance trapping Will’'s arm under his leg
After Karnitz moved Will's arm, she and Clayton alerted the deputies that Will g
not appear to blereathing Audie yelled atheresponder$o get out of the way,
swearing at them angrilyECF No. 423 at 6. Karnitz recalled that Audie
threatened that if she and her partner did not retrest,would be arrested. ECF
No. 423 at 6.

The record is natlear regardingnow Audieand Paynter restrainéflill on
the ground.It is undisputedhat Will was on his stomach,dadown. TheEMR
responderseported seeing Audie laying on Will’s back, with his arm wrapped

around Will’s neckin achokehold. A witness from a nearby apartment balcony
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reclled seeing a deputy restrain Will with a knee on his head. Audie recalled t
he tried tocontrolWill by applyinga Lateral Vascular Neck Restraint (“LVNR”)
technique, first by wrapping his right arm around Will's neck and then
transitioningto his left arm. Paynter called in a code 99, meanirggaest for
immediateadditionalassistancéom all available law enforcement personnel
during the 23 minutes that Audie was struggling to apply the LVNR hold.

Audie maintained that Will somehow grabbed Audie’s taser Aftdre had
discarded it onite grouncandshocked Audie on his foreheduit no other witness
or participant of the incident confirms that Will ever held or used the taser.
Neither deputyeportedwill to be exhibiting signs of excited delirium or any
similar mental health crisidn addition, mmediately after the incident, Deputy
Audie estimated Will's weight as 230 pounds and his height as 6 foot 2 or 3 ing
tall, ECF No. 325 at 4 even though the record reflects that Will was 6 foahd
170 poundsseeECF No. 34 at 2.

By 7:27 p.m., lefore the AMR responders had made it back to their
ambulance as directed by Audie, and before any other officers arrived, Will hac
gone limp, and the deputies applied handcuffs.ddpties turnedVvill over, saw
that his face was bluand sunmoned the EMR responders back, explaining that
Will had no pulse.Audie began chest compressions, while &MR responders
initiated life-saving protocols. Although they restored a pulse, Will was declarec

braindead after being transported to the hadpit
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Law enforcement conducted mvestigation of the incident, beginning
before Will was transferred to the ambulance. Spokane County Sheriff’'s
Department Sergeant Richard Gere, the Defensive Tactics Master Instructor fg
County, then conducted a usiforce review of the deputieactions In addition,
the Deadly Force Review Board, composed of law enforcement officers and a
Spokane County Prosecutor, reviewed the incident.

An auopsy was conducted, and the forensic pathologist found that Will d
of “hypoxic encephalopathy due to cardiac arrest with resuscitation due to
application of restraint measures by law enforcement personnel including neck
compression due to mania withysical agitation.” ECF No. 4T at 2. The
pathologist added that “[h]eart abnormalities in the form of tunnel coronary artg
and altered cardiac conduction . . . are given consideration as conditions
contributing to death.’ld. He classified the mannef death as a homicide.

Spokane County has numerous policies addressing the use of force,
including policies specifically addressing the appropriate use of fasetification
requirements for officers who carry tasemd the LVNR technique. The Quy
also maintains a policy regarding appropriate treatment of someone suffering f
excited delirium. Furthermore, the County provides training to its law enforcen
officers on the policies and the techniques that they desdfiBG€.N. 26-1 at
35-36, 681 at 32,and 94.Indeed, Deputy Audie is a certified instructor in the ust

of LVNR. SeeECF No. 691 at 3.
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Plaintiffs filed their complaint on May 28, 2015, alleging that Deputy Audi
Deputy Paynter, Spokane County, and Sheriff Knezovialated Plaintiffs’
constitutional rights under 42 U.S.C. 8§ 1983. In addition, Plaintiffs asserted a s
law negligence claim against the individual Defendants arebbgenceclaim
against Spokane Countpnderrespondeat superidheory. Following extensive
discovery between the parties,fBedants moved for summary judgnt against
Plaintiffs on all claims with respect to all Defendants.

SUMMARY JUDGMENT STANDARD

Summary judgment exists principally to isolate and dispose of factually
unsupported claimsCelotexCorp.v. Catrett 477 U.S. 317, 3234 (1986).
Summary judgment is appropriate when there are no genuine issues of materis
fact, and the moving party is entitled to judgment as a matter of faderal Rule
of Civil Procedure 56(a)A “material fact is one that is relevant to an element of
a claim or defense and whose existence might affect the outcome of thE.\Lit.
Elec. Serv. v. Pacific Elec. Contractors As809 F.2d 626, 630 (9th Cir. 1987).
The party asserting the existence of agnat fact must show "sufficient evidence
supporting the claimed factual dispute . . . to require a jury or judge teadise
parties' differingversions of the truth at trial.Id. (Quoting First Nat'l| Bank v.

Cities Serv. C9.391 U.S. 253, 28891968)). The mere existence of a scintilla of
evidence is insufficient to establish a genuine issue of materialAaderson v.

Liberty Lobby, InG.477 U.S. 242, 252 (1986).
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The moving party bears the initial burden of demonstrating the absence (
genuine issue of material fackeeCelotex 477 U.Sat 323(1986). If the moving
party meets this challenge, the burden then shifts to thewoemg party td'set
out specificfacts showing a genuine issue for ttidd. at 324 (internal quotations
omitted). The nonmoving party "may not rely on denials in the pleadings, but m
produce specific evidence, through affidavits or admissible discovery material,
show that the dispute exist®8han v. NME Hosps., In929 F.2d 1404, 1409 (9th
Cir. 1991). In deciding a motion for summary judgment, the court must construé
the evidence and draw all reasonable inferences in the light most favorable to {
nonmoving party. T.W. Ele. Serv, 809 F.2d at 63B2. The Ninth Grcuit
recognizesthat summary judgment is singularly inappropriate where credibility
atissué. S.E.C.v. M & AW, Inc538 F.3d 1043, 10585 (9th Cir. 2008)
(quoting SEC v. Koracorp Indus., In&75 F.2d692, 699 (9th Cir.1978)).

ANALYSIS
Qualified Immunity for Individual Officer Defendants

Qualified immunity is “an entitlement not to stand trial or face the other
burdens of litigation.”Saucier v. Katz533 U.S. 194, 200 (2001) (internal quotes
omitted),abrogated in part on other grounds by Pearson v. Callai@® S. Ct.
808, 81718 (2009). Therefore, qualified immunity questions should be resolved
“at the earliest possible stage in litigatiorReason v. Callahan555 U.S. 223,

232(20009).

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT ~12

f a

ust

U

he

1S




10

11

12

13

14

15

16

17

18

18

20

21

When government officials invoke qualifisdmunity from suit, courts
must decide the claim by applying a tyart analysis: (1) whether the conduct of
the official, viewed in the light most favorable to pldiitviolated a constitutional
right; and (2) whether the right was clearly established at the time of the allege
violation. SeePearson555 U.S. at 2336 (trial court judges should exercise thein
“sound discretion in deciding which of the two prongs$hef qualified immunity
analysis should be addressed first in light of the circumstances in the particulaf
case at hari)l Thus, the constitutional violation prong concerns the
reasonableness of an official’s mistake of faatjthe clearly establishedqng
concerns the reasonableness of the officer’s mistake of3a& Torres v City of
Madera 648 F.3d 1119, 1127 (9th Cir. 201&¢rt. denied by Noriega v. Torres
2012 U.S. LEXIS 215 (U.S., Jan. 9, 2012).

Whether a constitutional violation occurred

Eighth Amendment

Plaintiffs allege that Paynter and Audie viola¥¥dl 's right to be free from

cruel and unusual punishment and the unnecessary and wanton infliction of pajin

under the Eighth Amendment. ECF No. 37 at 30. Howa&ssDefendants point
out, the Eighth Amendment’s prohibition of cruel and unusual punishment “app
only ‘after conviction and sentence.l’ee v. City of Los Angele250 F.3d 668,
686 (9th Cir. 2001) Plaintiffs cannot make out an Eighth Amendment violation

under their allged factavhich failed to state thawill hadbeen convicted or
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sentenced ThereforeDefendants are entitled to summary judgment on any of
Plaintiffs’ claims based on the Eighth Amendment.

Fourth Amendment

Before delving into the Fourth Amendment analysis, the Court notes that
Fourth Amendment rights, as a general rule, are personal rights that may not be
vicariously asserted. In secti@883 actions, howevetthe survivors of an
individual killed as a result of an officer's excessive use oéforay assert a
Fourth Amendment claim on that individual's behalf if the relevant state's la
authorizes a survival actionMoreland v. Las Vegas Police Ded69 F.3d 365,
369 (9th Cir. 1998jciting 42 U.S.C. § 1988(a))The state's survival lamustbe
followed unless it isihconsistent with the Constitution atite laws of the United

States.”42 U.S.C. § 1988(a).

In Washington, “[a]ll causes of action by a person . . . against another peyson

or persons shall survive to the personal representatites former. . ., whether
such actionsirise on contract or otherwiseWash. Rev. Cod4.20.046(1).
Referred to as thegéneral survival statutf/Vash. Rev. Codet.20.046(1),
preserves all causes of action that a decedent could have broughit ghieehad
survived” Otani ex rel. Shigaki v. Broud$51 Wn.2d 750, 7556 (\Wash.2004).
Therefore, Plaintiffs may pursue a Fourth Amendment violation as Will's personal

representatives.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
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An objectively unreasonable use of force violates the Fourth Amendment
the Constitution’s prohibition against unreasonable seizi@esham v. Conngr
490 U.S. 386, 3996 (1989). A determinatioof objective reasonableness
requires a “careful balancing” of two competing intereke nature and quality
of the intrusion on the individual’s Fourth Amendment intereats] the
government’s interests behind theeof force. Graham 490 U.S. at 396The
inquiry takes into account that “police officers are often forced to make split
second judgmentsin circumstances that are tense, uncertain, and rapidly
evolving—about the amount of force that is necessary in a particular sittation.
Graham 490 U.S. at 396Therefore, the inquiry accepts that decisions may be
made based on a misperception of the circumstamcessang judgment
influenced by the adrenaline of the momerlot‘all errors in perception or
judgment, however, are reasonabléorres 648 F.3d at 1123"While we do not
judge the reason@mess of an officer's actionsith the 20/20 vision of
hindsight,’'nor does the Constitution forgive an officer's every mistalerres
648 F.3d at 1128uoting Graham490 U.S. at 39/(internal citations omitted)

The government’s interest in the force used is measured by the following
factors:(1) “theseverity of the crime at issue,” (2vhether thesuspect poses an
iImmediate threat to the safety of tificers or others,” and (3) “whethbe is
activelyresistng arrest or attempting to evade arrest by fliggtdham,490 U.S.

at 396 The “most importantfactor undeiGrahamis whether the suspect posed
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an‘immediate threat to the safety of officers or tipedties.” George v. Morris
736 F.3d 829, 83@®th Cir.2013) quoting Bryan v. MacPhersp630 F.3d 805,
826 (9th Cir. 2010)).

In assessing the totality of the circumstances informing an officer’s condu
the Court also may consider “whatever specific factors may be appropriate in g
particular cas, whether or not listed Braham” Bryan 630 F.3d at 8260ther
factors includehe availability of less intrusive forcelughes v. Kisela841 F.3d
1081, 1085 (9th Cir. 2016), whether the officer warned the individual prior to
using forceFranklin v. Foxworth 31 F.3d 873, 87@®th Cir. 1994) andwhether
feasible, less intrusive methods of effecting an arrest were avajlBbfan 630
F.3d 805, n. 15. Courtdsomay examinéwhether it should have been apparent
to the officer that the subject of the force used was mermisliyrbed. Hughes
841 F.3d at 1085 (citinBryan 630 F.3d at 831Deorle v. Rutherford272 F.3d
1272, 128283 (9th Cir. 2001).

The Ninth Circuitrecently clarified and reiteratedow the presence of
mental illness may affect the balancing that a court must undettakikighes

841 F.3d 1081, police responded to a call alerting them that a woman had bee

3 The Court notes that law enforcement officers are not required to employ the
intrusive means so long as their actions fall within a range of reasonable condd

See Scott v. Henri¢gB9 F.3d 912, 915 (9th Cir. 1994).
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acting erratically and hacked at a tree with a knife. After officers arrived, the
woman exited her hesecarrying a knife.ld. at 1084. An officer shot her when
when she did not comply with police commands to drop the knife and continue
movetoward theperson with whom she lived amctho had regested police
assistanceld.

TheHughesCourt observed that the Ninth Circuit has “refused to create

d to

two tracks of excessive force analysis, one for the mentally ill and one for serigus

criminals.” 841 F.3d at 108@uotingBryan 620 F.3d at 829)However, the

court emphasizethatthe Circuitalsohad “found that even when an emotionally
disturbed individual is acting out and inviting officers to use deadly force to
subdue him, the governmental interest in using such force is diminishedfagtthe
that the officers are confronted . . . with a mentally ill individuaHtighes 841
F.3d at 108&quoting Bryan 620 F.3d at 829, and omitting internal citation and
guotation marks).

The Court begins by recognizing that the intrusions on Will’s thour
Amendment interestsaveundoubtedly severe. Will began his interaction with
Spokane County law enforcement in such a state of agitation and potential dell
that he may not have understood what was happening as the incident progresy

As a resulbf the ineraction, Will lost his life. Nevertheledsy purposes of a

gualified immunity analysis, the question of reasonableness is considered not f
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the subject’s viewpoint, but from the perspectiva “reasonable officer on the
scene.” Graham 490 U.S. at 396.

Beginning with the “most importanGrahamfactorfor analyzing the
government’s interesseeGeorge 736 F.3d at 838he Courffinds that a rational
jury could find that Will did not pose ammediaterisk of harm to the deputies or
the public justifying deadly force. Will wast wearing a shirt and wassibly
unarmed, removed himself from a crowded area to a vacant parking lot, and or
fought with the deputies after he had been tased multipls tinitehis head on the
ground, tased again, amas in the process afguably beingtrangledoy law
enforcement Before the police arrived, some of the tension and volatility of the
situation that began in the gym diffused after Will was successfudbrtesl
outside. Accordingly,although the Countecognizeshat Will’'s behaviorposed
somethreat, the record does not support that the risk of imminent harm by Will
justified such a swift and severe invasion of his Fourth Amendment inteGests.
Deorle 272 F.3cat 1281 (*A desire to resolve quickly a potentially dangerous
situation is not the type of government interest that, standing alone, justifies the
of force that may cause serious injiry

In addition, the severity of the crime was relatively loansisting ofminor
property damage and physically threatening behavior while in the Bysorderly
conductis a misdemeanorSeeWash. Rev. Cod8A.84.030 Even if the deputies

assumed that Will had assaulted individuals in the gym, the NinthiChas
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found in situations involving alleged domestic violence that “the circumstances
not such . . . to warrant the conclusion that [the suspect] was a particularly
dangerous criminal or that his offense was especially egregious” and that “the
naure of the crime at issUprovided]little, if any, basis for the officers’ use of
physical force.” Smith v. City of Hemg894 F.3d 689, 7623 (9th Cir. 2005).In
short, there are no facts supportthgt the deputieseasonablyvould have
thoughtthat Will was a violent felon.

As to the remaining relevant factors, it is dubious Wi#t posed a
risk of flight. Although the record indicates that Will was in near constant
movement throughout the incidehe had remained in the vicinity of thgng
parking lot for approximately twenty minutes before police arrived.

With respect to any warnings made to Will by Paynter or Audie, there is 1
indication that the officers attempted informal contact with Will to assess his
condition before they tasednhito subdue him and bring him under control.
Paynter asserts that memediatelytold Will that he was under arrest and to get ol
the ground immediately. At least one bystander corroborates that Paynter orde
Will to get on the ground and allow the deputy to arrest him. However, the Coy
could find no corroboration of a warnind@ herefore, thguestion of what
statements Paynter made to Will present a credibility determination that should

be resolved through summary judgmefteReeves v. Sandeam Plumbing
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Prods, 530 U.S. 133, 150 (2000) (a court considering a summary judgment mg

“may not make credibility determinations or weight the evidence”).

Finally, the deputies insisted that they did not view Will as being in a state

of excited delium. However, Plaintiff has put forth sufficient evidence to
guestion whether the deputidailure to notice theuesthat Will was in the midst
of some sort of psychotic break, as well asifaito observe that he was wearing g
medical bracelet as noted and reported by several withessesgasonable.

In conclusion, aational jury could find that the factors considered in
determining the government's interest in the use of force weigh in Plaintiffs' fav
Relevant credibility determinations and resolution of disputed factual contentiof
must be reserved for a jury.

Fourteenth Amendment

The Due Process Clause forbids the State from depriving individuals of li
liberty, or property without “due process of law.” U.S. Const. amend. XIV.

In the Complaint, ECF No. 1, Plaintiffs David and Amber bring a
substantive due procesimon behalf of Will, as personal representatives of his
estate, and on behalf of themselves, as Will's brotheriatesd-s-law.

The Ninth Circuit has recognized that the Fourteenth Amendment protect
liberty interest for parents “in the companionship and society of their children.”
Wilkinson v. Torres610 F.3d 546, 554 (9th Cir. 201(lowever, the Ninth

Circuit has declined to recognize such an interest between sibiidgsd v. City
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of San Jose967 F.2d 280, 284 (9th Cir. 1991hccordingly, David and Amber’s
due process claim fails as a matter of law because they did not have a
constitutionally protectethterestin companionship with Will under section 1983.
See Ward967 F.2d at 284.

Plaintiffs' briefing on the instant summary judgment motion is silent as to
any Fourteenth Amendment violation against Wilhe Court finds that the Fourth
Amendment’s reasonableness standard alone must address whether a constity
violation occurred here’lf a constitutional claim is covered by a specific
constitutional provision. . the claim must be analyzed under the standard
appropriate to that specific provision, not under theicutf substantive due
process.’County of Sacramento v. Lewi23 U.S. 833, 843 (1998)oting
United States v. Lanigb20 U.S. 259, 272 n(1997) see also Reed v. Ho$09
F.2d 324, 329 (9th Cir. 1990) (“Claims arising befor@luring arrest are to be
analyzed exclusively under the [Fourth Amendment’s] reasonableness standar
rather than the substantive due process standard; acc9rd Fontana v. Haskijn
262 F.3d 871, 8882 (9th Cir. 2001).

Whether the right was clearly established

“[T]he relevant, dispositive inquiry in determining whether a right is clearl

established is whether it would be clear to a reasonable officer that his conduct

unlawful in the situation he confrontedSaucier 533 U.S. at 202. Thedurt’s

inquiry “must be undertaken in light of the specific context of the case, not as 4
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broad general proposition3aucier 533 U.S. at 201.The incident concerning
the Court here occurred on June 6, 2013.

Defendantsely onthe Supreme Court’s recent decisiorCity and Cty. of
San Francisco VSheehanl35 S.Ct. 176%2015) to make two separate
argumentsthat any clarification arising out &heehamegarding whether the
Defendant deputies’ condwablated a right that as clearly establisheshould
not beweighed in Plaintiff's favobecaus&heehanvas decided after tH2013
events at issue here; and, second,$hatehams almost directly on point and
shows thathe Defendantleputies are entitled tpualifiedimmunity from this suit.
Defendants rea8heehario support their qualified immunity defense that there
was and isnho clearly established right ftaw enforcement officials to
accommodate one’s mental illneasd the Court agrees with that reading of
Sheehais holding. Seel35 S.Ct. at 1778.

However,Plaintiffs’ complaint and the briefindoes not have to ls®
narrowly construéregardingthe right that Plaintiffs assert was violated. Instead
the question of whether Defendants should have recabthat Will was in the
midst of a mental health crisis is one of a set of related questions going toward
central issue of whether these deputies’ behavior was objectively reasonable,
whether their use of force was excessgigen the totality othe circumstances
facing them at the timeSeeGraham 490 U.S.at 397 Notably, the officers’ use

of force was not in issue in the Supreme Court’s decisi@neehan Seel35
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S.Ct. at 1775 (“We also agree with the Ninth Circuit that after the offogesed
Sheehan’s door the second time, their use of force was reasonablei}suéne
Sheehanvas limited to whether the officérailure to accommodate plaintiff’s
mental illnessendered otherwise constitutional actions by the officers
unconstitutonal. See Sheehad35 S.Ct. at 1775That is not the situation in the
present matter.

Moreover,Sheehanms distinguishable ofactsthat go toward whethehe
right that was violated was clearly established at the time ofitcigent The
plaintiff in Sheehanvas holding a knifehad made specific threats against her
social worker, threatened to kill the officers, and forced the officers to retreat fr
the confined space of her room into the hallway, another confined space edmp
to the setting at issue her&he officers inSheehalrfirst used pepper spray to try to
deter the plaintiff in that matter, and deployed potentially deadly forestooting
the plaintiff, who survivedafter the plaintiff continued to charge with a knifeaat
officer who was cornered. By contrast, the facts at issue here present dityredib
iIssue as to whethsufficientwarnings were issued, ahetherany other attempt
at communication was made, before Will was tased.

Additionally, it is undisputed that Will had no weapon, and could not have
easily concealed a weapon, because hengasing only basketball shorts and
sneakerslt alsois undisputed that the deputies’ encounter with Will occurred

primarily in alarge, emptyarking lot, near vacant buildings, before it was dark
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thereby minimizing any possible risk to othekMoreover, there is a question of
fact as to how the deputies physically restrained &¥i#r he was t&sl a second,
third, andfourthtime, while he was face dovan the ground, which then goes to
the legal question of whether that force was constitutionally justifiable

In sum, Plaintiffs’ argument that the deputies deployed excessive force
against Will is not entirely dependent on Will's mental illness is he main
iIssue presented whether deputies should have known that they were
constitutionally required to accommodate that mental illnBsgher, weHsettled
authority in place before June 6, 2013, established that an officer may not
reasonably deploy lethal force to apprehend a suspect where the suspect poss
immediate threat to the officer others Seewilkinson 610 F.3d at 550As
discussed aboveapicularly given the counterfactual scenarios offered by the
events of June 4 at the jjiisu gymand by the nonviolent removal of Will from
Oz Fitness by customers and staff earlier in the evening, a question of fact per
as to whether Audie and Paynter’s intrusion on Will's Fourth Amendment interg
was justified.
Municipal Liability

Municipalities cannot be held liable under section 1983 undes@ondeat
superiortheory. Monell v. Department of Social Sern426 U.S. 658 (1977).
Rather, anunicipal entity may be liabléit had an official policy otongstanding

practice orcustom that caused an injury to be inflicted on the plaintifbnell v.
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Department of Social Seryg26 U.S. 658, 694 (1978ee also Hunter v. County
of Sacramento652 F.3d 1225, 123@th Cir. 2011) (municipal liability may be
shown through “evidence of repeatamhstitutional violations which went
uninvestigated and for which the errant municipal officers went unpunished”).
Alternatively, a municipality may be held liable for failing to adequately supervig
the employees in question or for ratifying, aflee-fact, their actionsGillette v.
Delmore 979 F.2d 1342, 13447 (9th Cir. 1992) (ratification occurs when “an
official with final policy-making authority ratified a subordinate’s unconstitutiona
decision or action and the basis for it”). Finally, municipal liability may be base
on a failureto train, so long as the plaintiff is able to show that “(1) he was
deprived of a constitutional right, (2) the [governmental entity] had a training
policy that amounts to deliberate indifference to the [constitutioiggiis of the
persons with whom [itefficers] are likely to come into contaeind (3) his
constitutional injury would have been avoided had the [entity] properly trained
those officers. Blankenhorn485 F.3d at 484 (internal quotations omitted).

Plaintiffs have not fleshed out through their opposition to Defendants’
summary judgment motion any basis konell liability. The only support for
ratificationof the individual Defendants’ actiotisat the Court finds in the record
Is the bare assertion thfe Spokane County sergeant responsible for reviewing u
of force and overseeing training on defensive tadtlcs Gere thathe and the

County’s Deadly Force Review Board reviewed the events leading up to Mr.
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Berger’s deathNor is there any support in the record that Spokane County
mairtains an unconstitutional custom, polioy practicethat caused Plaintiffs’
injury. Finding a lack of support for their claim, the Court grants summary
judgment on PlaintiffsMonell claims.
Liability for Sheriff Knezovich in hisindividual capacity

Plaintiffs allege claims against Sheriff Knezovich in his official and
individual capacity. An “official capacity” claim against a government officer is
equivalent to a suit against the governmental entity itS#f Larez v. City of Los
Angeles 946 F.2d 630, 646 (9th Cir. 199I)herefore, Plaintiffs’ “official
capacity” claims against Knezovich depend upon the same theory of liability as
their claims against the Coyrdnd unnecessarily duplicate those claii§sffer v.
Costa Mesa798F.2d 361, 3639th Cir. 1986) (After [Monell, 436 U.Sat 690]. .
. Suit may be brought directly against a local governmental unit, rendering suit
against the individuals unnecessary unless they are sued in their personal
capacity).

As to claims against Knezovich Inis personatapacity the parties agree

that Spokane County Sheriff Ozzie Knezovich was not on site during the June

2013, incident involving Mr. Berger. A police chief or sheriff cannot be sued for

vicarious liability for a constitutional violation committed by his subordinate(s)
justas a municipality cannot be liable under section 1983 by wegspbndeat

superior. Blankenhorn v. City of Orangd85 F.3d 463, 485 (9th Cir. 2007A
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police chief, and thus a sheriff, may be heldividually liable as a supervisor
under sectiori983: (1) for his own culpable action or inaction in the training,
supervision, or control of his subordinates; (2) for his acquiescence in the
constitutional deprivation of which the complaint is made; or (3) for conduct thg
showed a reckless or callous indifference to the rights of oBlkanrskenhorn485
F.3dat485(internal citationsaand quotations omitted3ee also Watkins v. City of
Oakland 145 F.3d 1087, 1093 (9th Cir. 1998) Paynter and Audie used
excessive frce, Knezovich may be liable if he either “set in motion a series of a
by others, or knowingly refused to terminate a series of acts by others, which h
knew or reasonably should have known, would cause others to inflict the
constitutional injury.” Wakins v. City of OaklandL45F.3d 1087, 1093 (9th Cir.
1998) (quotind.arez v. City of Los Angele846 F.2d 63)(internal quotations
omitted).

As found above, Plaintiffs do not raise a genuine issue of material fact as
whether any policyr lack of training was a moving force behind a constitutional
violation at issue in this case. Likewise, the Court does not find a genuine issu
material fact as to whether Knezovich is liable in his individual capacity. Just &
Plaintiffs’ factual allegations we insufficient to find either a plausible causal link
between the policies and customs of Spokane County, there is also a lack of a

plausible theory, sufficient facts, or evidence in the summary judgment record 1
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connect the supervisory actions of Kneizbuvo thedeputies'alleged use of force
against Will
Negligence

The elements ad negligence claim includéuty, breach, causation, and
injury. Keller v. City of Spokand46 Wn.2d 23,7242(Wash. 2002).The parties
agree that a separate claim of negligence does not inherently conflict with
Plaintiffs’ section 1983 excessive force claim. Howeld&fendantargue that
Plaintiffs cannot avoid summary judgment on the negligence claim by setting fq
“the same argumemelied upon in the excessive force claim.” ECF No. 66 at 19

To the extent that Plaintiffs’ negligence claim rehashes theirell claims
against the Countstind the personal claim against Sheriff Knezowichich the
Court determined are unsupportedthy evidence, the Court agrees with
Defendants.However, the Court finds that there is sufficient evidence in the
record for a factfinder to consider whether, if it is determined that Defendants
Audie and Paynter’s actions did not amount to excessice tioeir attempts to
subdue Will amounted to a lack of caeeeCarector v. City of YakimaNo. 2:14
cv-03004SAB, 2015 U.S. Dist. LEXIS 57961 (E.D. Wash. Apr. 27, 2015)
(reaching the same result and reasoning, “A jury could find that either [the
Defendat] should have subdued her differently to avoid her head injury or shod

have done something earlier to prevent the plaintiff from actijgAgcordingly,
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Plaintiffs’ negligence claimagainst Audie, Paynter, and the Counitycler
respondeasuperior, maymove forward.
John Doe Defendants
This District's General OrdeB4-37 and 1337-1, read together, require the
Court to review a complaint naming “Doe” Defendants to determine whether th
shall remain as named partid3laintiffs named ten “John Doddefendants in
their complaint, yet have failed to identify any of the John Does or offer any
evidence to support any claims against John Does. TherefoRdathtfts
claims against any Doe Defendasksllbe dismissed.
Accordingly,IT ISHEREBY ORDERED that Defendants’ motion for
summary judgmenECF No. 24, isgranted in part anddenied in part as
follows:
1. Plaintiffs’ section 1983 Fourth Amendment excessive force claims
against Deputies Audie and Paynter shall proceed to trial;
2. Plaintiffs’ negligence claims against Deputies Audie and Paynter, a
respondeat superiarlaim against the County, shall proceed to trial;
3. Plaintiffs’ Fourteenth Amendment due process claims are dismisse
4. Plaintiffs’ Eighth Amendment claims are dismissed,;
5. Plaintiffs’ Monell liability claims against the County and Sheriff

Knezovich are dismissed; and
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6. All claims against Sheriff Knezovich in his personal capacity are
dismissed
7. Plaintiffs’ claims againstlaDoe Defendants are dismissed
The District Court Clerk is directed to enter this Order, enter Judgment
accordingly,and provide copies to counsel.
DATED February 13, 2017
s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States Districiudge
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