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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

EILEEN FRANCES LIVING TRUST;
EILEEN FRANCES Trustee, Grantor, NO: 2:15CV-227-RMP
and Principle of the Eileen Frances
Revocable Living Trust; DOUG ORDERGRANTING DEFENDANT,
LaPLANTE, trustee and Principle of SPECIALIZED LOAN SER/ICING,
the Eileen Frances Revocable Livingl LLC’S MOTION TO DISMISS

Trust,

Plaintiffs,
V.

BANK OF AMERICA, and
SPECIALIZED LOAN SERVICING

Defendand.

Doc. 29

BEFORE THE COURTis DefendantSpecialized Loan Servicing, LLC
(SLS)’'sMotionto Dismiss ECF No. 5 The Court has reviewed the record and is
fully informed.

BACKGROUND
Plaintiffs filed their Complaint in state court on August 17, 2048d the

matter was removed to fedecaurt on September 2, 2015eeECF No. 1.
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Plaintiffs sought relief for five different claims, which included allegatiohg1)
Predatory Mortgage Lending, (2) Deceptive Prac(i@eUnjust
EnrichmentiUnconscionability(4) Bad Faith, and (5) MortgadgServices Fraud.
SeeECF No. 12. After purchasing a home in 1989, Plaintiffs entered into a seri
of mortgage refinance coatts;the sixth and final oneassigned on May 24,
2006. Id. at 3. Plaintiffs claims allege that Defendants engaged in impermissibl
practices when they negotiated and sought enforceméma wlodification
contracs. See generallid.
ANALYSIS

The Federal Rules of Civil Procedure allow for the dismissal of a complai
wherethe plaintiff fails to state a claim upon which relief can be granked. R.
Civ.P.12(b)(6). A motion to dismiss brought pursuant to this rule “tests the leg
sufficiency of a claim.”Navarro v. Block250 F.3d 729, 732 (9th Cir. 2001). In
reviewing the sufficiency of a complaint, a court accepts all\igladed
allegations as true and construes those allegations in the light most favorable {
norntrmoving party. DanielsHall v. Nat'l Educ. Ass’n629 F.3d 992, 998 (9th Cir.
2010) (citingManzarek v. St. Paul Fire & Marine Ins. Gdb19 F.3d 1025, 1031
32 (9th Cir. 2008)).

To withstand dismissal, a complaint must contain “enough facts to state 4
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb[y550 U.S.

544, 570 (200) “A claim has facial plausibility when the plaintiff pleads factual
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content that allows the court to draw the reasonable inference that the defenda
liable for the misconduct allegedAshcroft v. Igbal556 U.S. 662, 678 (2009).
While specific legal theories need not be pleaded, the pleadings must put the
opposing party on notice of the claifiontana v. Haskin262 F.3d 871, 877 (9th
Cir. 2001) (citingConley v. Gibson355 U.S. 41, 47 (1957)). A plaintiff is not
required to establish a probability of success on the merits; however, he or she
must demonstrate “more than a sheer possibility that a defendant has acted
unlawfully.” Igbal, 556 U.S. at 678iting Twombly 550 U.S. at 556): Plaintiff's
obligation to provide th&grounds’ of his'entitie[ment] to relief'requires more

than labels and conclusions, and a formulaic recitation of the elenfientsiose

of action will not do.” Twombly 550 U.Sat555.

Plaintiffs Complaint details the financial hardships they have endured as
resut of their economic circumstances and their inability to understand the tern
of their loan modification agreements at the time they were agreed Sgen.
generallyECF No. 2. Despite broad allegations of unfairness @ind
Defendants’ appareniwilli ngness to explain Plaintiffs’ contractual obligations,
Plaintiffs have noevenrecitedthe elements of the claims they assady have
theyprovided any legal basis that would support their claims as they refaté&to

Additionally, SLSis only mentioned in Plaintiffs’ fifth claim, which alleges
“Mortgage Services Fraud.” ECF No2lat 7#11. Plaintiffs’ fifth claim asserts

fraud as a result of the terms of a modification contract and of Defendants’ alle
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failure to explain resulting feesSeead. Plaintiffs clarify that “Defendant
Specialized Loan Servicing is joined as a@&fendant because they are the
current loan servicer for the loan on the property in dispute and continue to
unjustly collect fees and charges from Plainfiff&ECF No. 12 at 11. The only
other reference tBLSin Plaintiffs’ Complaint explains that Defendamtid not
respond to Plaintiffs’ letters seeking clarification of loan fdedsat 8. In response
to the present Motion, Plaintiffs argue tl&tSshould be held responsible for the
alleged actions of GB®efendant Bank of America becauSkeSknew or should
have known of the “practice of deception and misrepresentasiod thatSLS
wasresponsible for reviewing and approving of Plaintiffs’ lo&eeECF No. 7 at
3. TheCourt finds that Plaintiffstagueallegationsof SLS’s wrongdoinglo not
suffice to properly allegeng viable civil claim?

Alternatively, SLSraised the issue of Phdiffs’ claims being timéoarred.
SeeECF No. 5.SLScites toWAsH. Rev. CoDE. § 4.16.080 whichprovidesin
relevant partthatactions forfraud, damage to personal property, or personal inju

damagesnust be commenced within three years of their accisi@bECF No. 5 at

! Defendant also argues that Plaintiffs fail to meet the heightened pleading star
for fraud pursuant téeD. R.Civ. P.9(b). SeeECF No. 5 at &. In light of this
Court’s finding that Plaintiffs have failed to state a viable claim, this Court need

not address this argument.
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5. Although Plaintiffs @ not state which statutéiseir claims rely upon, if this
Court construgPlaintiffs’ claims as beingased on either fraud, damage to
personal property, or personal injury damages, Plaintféms must have been
filed within three yearsf their accrual.SeeWasH. Rev. CODE §4.16.080

Plaintiffs do rot challenge thgeneralapplicability ofWAsH. REv. CODE 8§
4.16.080 but nstead argue that they signed thaest recent loan modification
document in July of 2012SeeECF No. 7 at 3. That assertion is in direct
contradictiornto pagethree of Plaintiffs’‘Complaint which lists the most recent
refinancecontract as being signed in 2006eeECF No. 12 at 3

Plaintiffs also argu¢éhat Defendarst havecontinued to add fraudulent
chargesubsequent to their signing the contiacluly 2012andthat Defendants
have concealed the chargesm Plaintiffs SeeECF No. 7 at 3 Plaintiffs fail to
allege how these charges are fraudulent or how they are being conagedled
thereforefail to provide any basis for finding that these claims accamgdater
than May 24, 2006. Even if this Court were to ac&daintiffs allegation that the
relevantioan modification document was signed in July of 201i8,attion was
filed in August of 2015, more than three yelater. Therefore, Plaintiffs’ claims,
as pleded are timebarred.

For the foregoing reasons, the Court finds that Plasiffvefailed to state
a claim againsbLSupon which relief may be granted. Pursuaridp. R.Civ. P.

12(b)(6) their claims against Specialized Loan Servicing, loh@st bedismissed

ORDER GRANTINGDEFENDANT, SPECIALIZED LOAN SER/ICING,
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with prejudice. Accordingly,IT ISHEREBY ORDERED that Defendant’s
Motion to Dismiss with Prejudic&CF No. 5, isGRANTED.

The District Court Clerk is directed to enter this Orgeoyvidecopies to
counseland pro se Plaintiffgndter minate Specialized L oan Servicing LLC as
a defendant in this matter.

DATED this 17th day ofFebruary2016

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
United State®istrict Judge
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