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2
3
4
5 UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7| JIN ZHU,
NO: 2:15CV-0263TOR
8 Plaintiff,
ORDERRE: DEFENDANT’S
9 V. MOTION FOR SUMMARY
JUDGMENT
1C|{| BRIDGEPORT SCHOOL DISTRICT
NO. 75
11
Defendant
12
13 BEFORE THE COURT i®efendants Motion for Summary Judgment

14|| under Rule 56 and/or Motion to Dismiss Under Rule 12(b)(6) and Defendant’s
15| Memo in Support of MotioECFNo. 23). This motionwas heard with oral

16| argument on December 7, 2016. Matthew Z. Crotty and Michael B.dgyeared
17|| on behalfof Plaintiff Jin Zhu. Jerry J. Moberand James E. Bakappeared on

18|| behalf of Defendant Bridgeport School District No. 75. The Court has reviewed
19|| the briefing and the complete file, heard from counsel, and is fully informed.

20| /1
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BACKGROUND

Plaintiff Jin Zhu filed this actiomgainstDefendant Bridgeport School
District No. 750n February 25, 201@ssertingliscrimination and retaliation
claims under 42 U.S.C. § 1981 and the Washington Law Adaisstimination
for Defendant’s refusal to hifélaintiff. SeeECF No. 13.Plaintiff also asseed
that Defendant violated RCW 49.44.010 for blacklisting him and the Washingtg
Public Records Act, RCW 42.56.540r failing to provide complete records upon
request Id.

Defendant movew dismissPlaintiff's 42 U.S.C. § 198tlaimsor, in the
alternative, for summary judgmenr those claims anBlaintiff's remainingstate
law claims SeeECF No.23. Plainiff opposeslismissal and summary judgment,
andhaswithdrawn his disparate impact and blacklisting claingeeECF No. 32
at 7.

For the foregoing reasons, the Court finds Defendant is entitled to summ
judgment on Plaintiff's 42 U.S.C. § 198laims The Court declines to further
exercise its supplemental jurisdictioner Plaintiff'sremaining state law claims;
however Plaintiff is free to pursue those claims in a state court proceeding.

Il
Il

I
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FACTS

The following facts argleaned from the parties’ submissions and are
principally undisputed, but where there is a dispute the Cecitesthe evidence
through a lens favorable to Plaintiff. As this matter has not proceeded to trial,
these are not findings of fact carrying consequences collateral to this decision.

Employment with Watervillé&School District

Plaintiff Jin Zhu is a Chines@merican citizen whavorked as a secondary
math teacher for Waterville School Distr{t¥vaterville”) from 2006 to 2012.
ECF Ne. 321 at 11 34; 326 at | 23. For various reasongyaterville placed
Plainiff on administrative leave and, on September 2, 2010, attempted to disch
him. ECF N@. 32-1 at 16; 32-6 at  6.0n September 28, 2010, Plaintiff filed a
lawsut against Waterville and its superintendgmtracial discrimination and
retaliation. ECF Na 321 at 1 8; 32 at 7 see also Zhu v. Waterville School
District No.209,et al, 2:10-CV-0333LRS, ECF No. I(E.D. Wash.).

In April and May of 2011, Plaintifivas afforded atatutorydue process
hearingpursuant to RCW 28A.405.31@hereit was determined th&laintiff
shoutl be restored to his teaching position. ECF Nosl 32 9; 326 at 1 8.0n
March 13, 2012Plaintiff and Watervilleanonetarilysettled the disputeith a
condition thatPlaintiff resign. ECF Nos. 321 atf 14; 326 at 12

I
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Application for employment with North Central Educational Service

District No. 171

North Central Educational Service District No. 171 (“District No. 171")
provides administrative support services, including risk management and
confidential human resources support, to varsmioldistricts including
Waterville and Defendant. ECF Bl@2-1 at {1 12; 322 at 1419, 2224, 2829.

On May 30, 2012, Plaintiff applied for a Ma8itience Specialist position
with District No. 1. ECFNos. 321 at 1 24; 35 at § 20. Although Plaintiff
received an interview, he was not selected for the positcbnThereatfter, on July
20, 2015, Plaintiff filed a lawsuit against District No. 171 allegirsgrimination,
retaliation, and blacklistingSeeZhu v. North Central Educational Service District
#171 2:15CV-0183JLQ, ECF No. XE.D.Wash). On September 16, 2016
jury found that District No. 171 retaliated agaiR&iintiff on the sole ground that
hepreviously filed a race discrimirian claim against Waterville.See idat 114
(Case N02:15CV-0183JLQ); see alsd&=CF Nos. 321 at 125; 32-3 at 9597.
Il

I

1 District No. 171 has challenged the jury’s verdiseeECF No. 13§Case

No. 2:15CV-0183JLQ).
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Applications for employment with Bridgeport School District

In the instant actiorRlaintiff aversthat he applied for thregpen teaching
positions with Defendarior which he was qualifigdbut wasnotinterviewed nor
hiredbecause of raadiscrimination and was retaliated agairistcause he
previously sued Waterville for civil rights violatiorend because Hater fileda
charge of racial discrimination with the Equal Employment Opportunity
Commission against DefendarfeeECF Ncs. 13 at 169, 84 98 24 atf 2; 321
at 1149-52, 7374, 8586, 106 Defendant contends tHalaintiff's race, national
origin, lawsuitagainstWaterville, and later EEOC filing had nothing to do with
Plaintiff notbeing selected for an intervieaw being hired SeeECF Na. 14at
84, 98; 24 af 15; 241 at] 15. Rather, Defendant avers that Plaintiff was
granted an interview because he failed to include contact information or a refer
letter from any of his supervisocasnd other qualified persons were hirE€CF Nos.
24996 7; 24-2;32-1 at] 110.

a. August 1, 2012position

Defendant posted a Middle Schdgath Intervention Teacher positiam
August 1, 2012 ECF Nos. 32 at 1 29; 32 at 1 21. The Noteof Opening did
not require detter ofrecommendation or referencECF Nos. 321 at 1 3032-3
at 114115, 196.Plaintiff applied for thgosition on August 8, 201ZCF Nos.

32-1 at 1 3132-3 at 229 32-6 at 1 21 Plaintiff's application included a signed

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 5
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letter of interest, a completed and signed application, a resume, two
recommendation letters, and supplemental information transmitieefémdant’s
superintenden ScottSattler(“Sattler”), highlighting Plaintiff's achievements.
ECF Nos32-1 at 1 43; 3 at § 22.

On August 10, 201, Zdith Sattler, Sattler’'s mother, applied for gosition
and submitte@nunsigned lettewithout letters of referenceECFNos. 321 at
1941-42, 146 32-3 at119,197. Plaintiff and Edith Sa#t were the only two
applicantsconsidered for the August 1, 2012 position. ECF Nel 352; 326 at
1 25. Despite that Edith Sattler had never taugimath class, only took argyle
elementary mathlass in 1968, and spent theevious2011-2012 school year
traveling ina recreational vehicJeshe was offered the August 1, 2012 math
position; Plaintiff was not granted an interview. ECF Nos132& 1 4%1; 323
at 120121, 129 230.

b. March 18, 2013position

On March 18, 2013, Defendant opened a Middle School Math Interventio
Teacher position because Edith Sattlenaktto step down from h@osition.
ECFNos. 321 at 11 5%60; 323 at 132. Again, the Notice of Opening did not

require a recommendation lettdfCF Nos. 321 at I 59; 328 at 199; 32 at  26.

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 6
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Only Plaintiff and Frank Lynn Moore Il applied for the positioECF Nos. 321
at 1 61; 323 at 230.

Plaintiff applied for the March 18, 2013 position on March 28, 2ahd
submitted an updatedseme new letter of interest, and supplemental informatior
ECF Nos. 321 at 1 62; 35 at 1 28.0n March 28, 2013Rlaintiff contacted
Sattlerto find out whether heubmitted all the required materials for the
applicationand asked if more information is neededthe sak of a complete and
objective assessmenECF No. 326 at { 29. Plaintiff was never informed that he
needed to submit a recommendatiorrefiererce letter from a certificated
administrator osupervisor.ld.

More than four months lateon August 2, 2013, Mr. Moore applied for the
March 18, 2013postedposition Defendant hired Mr. Moore on August 22, 2013.
ECF Nos. 321 at{{ 6465; 323 at 132, 13940,147. Mr. Moore did not submit
aletter of recommendationith his application.ECF Na 321 at  147compare
ECF No. 241 at §16with 24-6 at 107111. Despite thaPlaintiff “had more

experience and qualifications” thdir. Moore, Defendant did natterview

2 The parties dispute whether Alex Martin was hired for the March 18, 201

position SeeECF Nos. 321 at { 94€5; 247 at 115

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT~ 7
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Plaintiff and hired Mr. Moore instead. ECF Nos-B2at | 7374; 323 at 137,
32-6 at 1 30.
c. March 27, 2013 position

On March 27, 2013 efendanbpened a Middi&chool Science Teacher
position and, agairthe Notice of Opening did not requireracommendation or
reference letter. ECF Nos.-32at § 76; 323 at 200; 32 at § 31. Plaintiff and
Kara Jo Smith applied for the position. ECF Nosl13# | 77; 323 at 230231.
Plaintiff's applicationstatedcthat“sixteen of the eighteen students in [his]
Advanced Placement Physics class passed the College 8testdin 2006.”"ECF
Nos. 321 at § 79; 32 at 1 35. Despite that Plaintifidd more experience and
qualifications” than Ms. Smith, Defendant did moterviewPlaintiff and hired Ms.
Smith insteadn June 27, 2013. ECF Nos-Bat 11 80, 886; 322 at 137, 148;
32-6 at 1 38.

Plaintiff’'s Public Record Request

On January 17, 2014, Plaintiff submitted a public records request to Sattl
requestinga copy of Bridgeport School Distric program(s) that aimed to
increase the employment of minority teachers in the Bridgeport School District
became effective prior to May 9, 2013ECF Na. 321 at § 155; 38 at 19394.
In response, on January 2914, Sattler provided “Policy No. 5010 Personnel

Nondiscrimination and Affirmative Action” and “Bridgeport School District No.
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75 20112016 Affirmative Action Plaif ECF Ncs. 321 at 1 1558; 323 at
177-91.

Sattler acknowledges that “Bridgeport School District Procedure 5010P
Nondiscriminatiorand Affirmative Action”is responsivéo Plaintiff's requestbut
wasinadvertentlynot provided SeeECF No. 321 at § 159; 24 at  13.

DISCUSSION

A. Sufficiency of Allegationsin Plaintiff's Amended Complaint

Defendant moves for dismissal of Plaintiff's 42 U.S.C. § 1981 claims
pursuant td-ederal Rule of Civil Procedure 12(b)(68eeECF No. 23.However,
amotion to dismiss fofailure to statea claim, which tests the legaufficiency of
a plaintiff's claim Navarro v. Block250 F.3d 729, 732 (9th Cir. 20Q01nustbe
madebeforepleading if aresponsive pleading is allowéded. R. Civ. P. 1(®)
(emphasis addedHere,Defendant’s motionvas filedafter Defendant filed its
answer SeeECF Na. 23; 33. UnderRule12(h)(2), the defense of failure to state
a claim upon which relief can be granted mayaeedby moving for judgment on
the pleadings under Rule 12(@]fter the pleadings are closed[,] but early enoug
not to delay trial Therefore, Defendant’'s motion is properly viewed as a Rule
12(c) motion for judgment on th@eadings, whiclis “functionally identical” to
the standard applicable to a Rule 12(b) motiSee, e.gCafasso, United States ex

rel. v. Gen. Dynamics C4 Sys., In&37 F.3d 1047, 1055 n.4 (9th Cir. 2011)

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT9
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(equating the standard for deciding a Rule 12(c) motion as the same as a Rule
12(b)(6) motion)Dworkin v. Hustler Magazine Inc867 F.2d 1&8, 1192 (9th Cir.
1989) (noting that “the same standard of review applicable to a Rule 12(b) mot
applies to its Rule 12(c) analog”).

A complaint must contain a “short and plain statement of the claim showi
that the pleader is entitled to reliefFed. R. Civ. P. 8(a)(2).To avoid dismissal
for failure to state a claim, a plaintiff must allege “sufficient factual matter . . . tg
state a claim to relief that is plausible on its fac&shcroft v. Igbal556 U.S. 662,
678 (2009). In assessing whetRere 8(a)(2) has been satisfied, a court musit f
identify the elements of a plaintiff's claim and then determine whether those
elements could be proven on the facts plede Igbalb56 U.S. at 675

In this evaluation, the court should draw all ceble inferences in the
plaintiff’ s favor,see Sheppard v. David Evans & Assa894 F.3d 1045, 1051 (9th
Cir. 2012), but it need not accept “naked assertions devoid of further factual
enhancement.lgbal, 556 U.S. at 678 (internal quotations and citatonitted).
Dismissal is appropriate where the plaintiff fails to state a claim swgudnrta
cognizable legal theoryBalistreri v. Pacifica Police De;, 901 F.2d 696, 699
(9th Cir. 190) (citation omitted)abrogated on other grounds by Bell Atl. Corp. v
Twombly 550 U.S. 5442007).

I
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To prevail on a clainnnder42 U.S.C. § 1983 against a local government
entity, a plaintiff must prove that the entity violated his or her constitutional righ
by engaging iran“action pursuant to official municipal policy of some nature.”
Monell v. Dep’t. Soc. Sery<l36 U.S. 658, 6394 (1978)(concluding that § 1983
does not permitespondeat superidrability against municipalitigs The Ninth
Circuit applieghereasoningrticulated inMonell to municipality liability arising
under 42 U.S.C. § 1981Seefed n of African AmContractors v. City of Oakland
96 F.3d 1204, 121%6 (9th Cir. 1996) (adopting the “policy or custom”
requirement in 8 198actionsandprecludingrespondeat superidrability).

To establish the existence of an “official municipal policyplantiff may
articulateany of the followingfour theories: (1) action pursuant to an express
policy or longstanding practice or custom; (2) action by a final policymaker acti
in his or her official policymaking capacity; (3) ratification of an employee’s
action ly a final policymaker; and (4ailure to adequately train employees with
deliberate indifference to the consequend@isristie v. lopal76 F.3d 1231, 1235
40 (9th Cir. 1999

Defendantargues that Plaintiff has failed to state a claim becdesbas not
sufficiently allegel that Defendant had a formal policy or longstanding custbm

discriminatingor retaliatingagainst job applicantsSeeECF No. 23 at 8.

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 11
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Plaintiffs amended @mplaintincludes two paragraphslevant tovhether
Plaintiff has sufficiently ple@ claim formunicipal liability:
.. .Mr. Zhu was harmed by Bridgeptstpolicy and customs, and violation
of the law by, inter alia, claiming to advance affirmative action policies bu
not following them, not hiring job applicants (like Mr. Zhu) who previously
suedtheir former employers for civil rights violations, and not hiring
gualified minority teachers (like Mr. Zhu) and instead hiring less qualified
teachers of a Caucasian race.
. . . deviationfrom policy gives rise to an inference of discrimination.
Here Bridgeport holds itself out as an entity with policies geared toward
hiring minority teachers but deviated from that policy-&gs Mr.
Zhu.
ECF No. 13t 11 84, 88
Taken togetherheseparagraphs includgightly more thama“mere
formulaicrecitatiori of anaction pursuant to an express policy or longstanding
practice or customSeeMonell, 436 U.S. at 694Christie, 176 F.3d at 1235The

allegations contaisomefactual enhancemeittentifying specific facts and

corollarylegal theory.See Igbal556 U.S. at 678. Howeverpncompliance with

3 Plaintiff also alleged thdbefendans “policy and/or practice of not
considering Mr. Zhu'applications for employment based on the absence of a
current educator letter of recommendation constituted disparate impact
discrimination on individuals . . . .Id. at 1 95. However, Plaintiff has withdrawn

his disparate impactaim. SeeECF No. 32at 7.
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or “deviation from”Defendant’saffirmative action policies canngtound
Plaintiff's § 1981 claim becausd is when executiorof a governmenis policy or
custom . . . inflicts the injury that the government as an entity is responsihief,]”
a government’$ailure to execute a policy or custorMonell, 436 U.S. at 694
(emphasis added)/Vithout more, these paragraphs msufficient to state a claim
supported by a cognizable legal theanger 42 U.S.C. § 1981Balistreri, 901
F.2d at 699.

NotwithstandingPlaintiff's amended @mplaint arguably includgssufficient
facts to allow Plaintiff to pursue an alternatmenicipal policy theoryice.,
official action of a final policymaker)SeeECF No.13 at{[126, 29, 36, 38, 441,
43,52, 84, 100 (allegations regarding the selection committee’s and
superintendent’s hiring decisignsAccordingly, and as discussedfurther detalil
below,the Court willanalyze Plaintiffs42 U.S.C. § 1981 claims under Fed. R.
Civ. P. 56(a) SeeMagana v. Com. of thd. Mariana Islands107 F.3d 1436,
1447-48(9th Cir. 1997)a district court errs by considering only the pleadings at
the summary judgment stage)

B. Summary Judgment

Summary judgment may be granted to a moving party who demonstrateg
“that there is no genuine dispute as to any material fact and the movant is entit

to judgment as a matter of law.” Fed. R. Civ. P. 56{d&e moving party bears the

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT~ 13
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initial burden of demonstrating the absence of any genuine issues of material f

Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden then shifts to the

nortmoving party to identify specific facts showing thera igenuine issue of
material fact. See Anderson v. Liberty Lobby, In¢€77 U.S. 242, 256 (1986).
“The mere existence of a scintilla of evidence in support of the plasnpiffsition
will be insufficient; there must be evidence on which the jury coddarably

find for the plaintiff.” Id. at 252. For purposes of summary judgmgijf,a party

fails to properly support an assertion of fact or fails to properly address another

party s assertion of fact as required by Rule 56(c), the court may . sideotthe
fact undisputed.”’Fed. R. Civ. P. 56(e)(2¥ee alsd..R. 56.1(d).

A fact is “material” if it might affect the outcome of the suit under the
governing law.Anderson477 U.S. at 248. A dispute concerning any such fact i
“‘genuine” only wherelte evidence is such that the tradrfact could find in favor

of the noamoving party.ld. “[A] party opposing a properly supported motion for

summary judgment may not rest upon mere allegation or denials of his pleading,

but must set forth specific facts showing that there is a genuine issue forlttial.”
(internal quotation marks and alterations omittedg alsd-irst Nat’l Bank of

Ariz. v. Cities Serv. Cp391 U.S. 253, 2889 (1968) (holding that a party is only
entitled to proceed to trial if presents sufficient, probative evidence supporting

the claimed factual dispute, rather than resting on mere allegationsjling upon

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 14
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a summary judgment motion, a court must construe the facts, as well as all rati
inferences therefrom, in the light mostdaable to the nomnoving party. Scott v.
Harris, 550 U.S. 372, 378 (2007).

1. 42 U.S.C.81981

Defendant moves for summary judgment on Plaintiff's discrimination and
retaliation claimsroughtunder 42 U.S.C. § 198 Defendantargues thaPlaintiff
cannot prove thain official policy or custom caused Plaintiff's injuriesd
Plaintiff's retaliation and disparate treatment claans meritless Plaintiff argues
that Defendanvested itsuperintendent and screening committéh policy-
making authority, and that Defendanpslicymakers’ refusato interview and hire
Plaintiff violated his constitutional right to contract.

Title 42U.S.C.8 1981 provides in pertinent part, that “[a]ll persons ... shall
have the same right . to make and enforce contracts as is enjoyed by white
citizens.” As stated above, to prevail on a 8§ 18&im against a local government
entity, a plaintiff must prove that the entity violated his or her constitutional righ
by acting pursuant tan official municipal policy. See Monell436 U.S. at 6994;
Fed'n of African AmContractors 96 F.3d at 12136. A policy may be
established by an express policy or longstanding custom, an action by a final
policy maker, an entity’s ratification of an employee’s actions, or by the fadure 1

train employees with deliberate indifference to the consequefitesstie, 176
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onal

(s




10

11

12

13

14

15

16

17

18

18

20

F.3d at 123510. To establish a longstanding practice or custfaj single
constitutional deprivation ordinarily is insufficiehtChristie, 176 F3d at 1235
However, when a person with “final policymaking authorityfasponsible for
evenan isolated constitutional violation, a singistancemay suffice to establish
a “policy.” Id.; see also Lytle. Carl, 382 F.3d 978983 (9th Cir. 2004).

Courts must decide based ‘@tate and local positive law, as well as
‘custom or usagehaving the force of law,to determinevhether a particular
official has final policymaking authorityJett v. Dallas Indep. Sch. Dis491 U.S.
701, 737 (1989jinternal quotation marks and citation omitted), superseded
other grounds by statute dated inFed’n of African Am. Contractors v. City of
Oakland 96 F.3dat 1205. A final policymaker‘must be in a position of authority
such that a final decision by that person may appropriately be attributed to the
[governmental agency].Lytle, 382F.3d at 983 To that end, courtsust
determine whether ‘gpolicymakermmerelyhas delegated discretion to act, or
whether it haslone more by delegating final policymaking authority . . . .”
Christie, 176 F.3d at 12387. In that analysis, courts mudtterminewhether the
official’s discretionary decisiois “constrained i policies not of that officias
making” becausehosepolicies represerthe municipality’sactions not the
official’'s actions deviatingherefrom City of St. Louis vPraprotnik 485 U.S.

112, 127 (1988) (plurality).
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Importantly, couts mustalsoascertain whether the official’s discretionary
decision is‘'subject to review by the municipality authorized policymakers”
becauséhat constraint inexorably means tkta municipalityhas retained the
authority to adjudge the individual’s actions for compliance watpolicies
which precludes a finding of final policymaking autharity.; see also Lytle382
F.3d at 98-86 (holding that a superintendent and assistapeésntendent were
final policymakers with respect to employee disciplieeauseheir decisions
were unreviewable)ln other words, “[i]f the mere exercise of discretion by an
employee could give rise to a constitutional violation, the result would be
indistinguishable fromespondeat superidrability.” Praprotnik, 485 U.S at 126.

Here,Plaintiff shifts from his initial theorythathis § 1981 claims are
premised orefendant’s failure to follow its affirmative action poli@ndinstead,
arguessthatDefendant’ssuperintendenSattler and its screening committee (of
which Sattler is a member) gpelicymakes whom effectuated a policy of
discriminationand retaliation SeeECF No. 32 at 280. Plaintiff proffers
evidence purportedly showing thatf®edant vested Sattler and the screening
committeewith “employmentrelated policy making authority.SeeECF No. 32
at 28; 323 at 178, 18482, 212, 223, 225, 24547.

Plaintiff argueghat Defendant’s personnel polisfilowsthat thescreening

committee selectacandidate to recommend to the superintendent for hire. ECKF

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 17
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No. 32 at 28; 38 at 223.Plaintiff argues that Sattler, “acting pursuant to [that]
hiring policy delegated by [Defendask board, made the decision to not allow Mr
Zhu to interview for the three positions for which he appli@dihired Caucasian
personahodid not meet the spd@d minimum qualifications ECF No. 32 at 9,
30. According to Plaintiff thesefacts—combinedwith other circumstatial
evidence and inferees—aresufficient to survive summary judgmend. at 30
31.

The Court mustirst determinevhetherDefendant’s superintendeand its
screening committee havieal policymaking authority See Jeft491 U.S. at 737.
In Washington, a school district can be liable for “its officers only where (1) ong
its final policymakers acts (2) in an area within which that policymeseld have
established local government policy (in the usual sénsetheran Day Care v.
Snolomish Cty,. 119 Wasl2d 91, 12324 (1992). Washington law squarely
designates a school district’s board of directors as the body responsible for
determining and adopting policieSeeRCW 28A.320.015(1)(axonferring broad
discretionary power); WAC 39221-188 (stating that “[s]chool districts have
general authority to contract for the services of individuals to provide instructiof
A boardof directorsis armed with “[s]uchpowersas arenecessarilyor fairly

impliedin the powers expressly authorized by law.” RCW 28A.320.015(1)(c).

ORDER RE.DEFENDANT'S MOTION FOR SUMMARY JUDGMENT~ 18
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The Court finds thaDefendanimerely delegated discretion to act to Sattler
and its screening committee, rather thafegatindinal policymaking authority
First, Defendant has adopted affirmative action policies and personnel hiring
policies. SeeECF No. 322 at 220224, 178183. Defendant’s Nondiscrimination
and Affirmative Action policy (revised on November 28, 2011) and its 2011
2016 Affirmative Action PlamothshowthatDeferdant’'s superintenden$attler,
is tasked with developingn affirmative action plan arehsuringthat nopersonnel
procedures will discriminate against any individulal. at 178, 181. Sattler &so
responsible formplementing Defendant’s “desire andmmitment to employ
members of minority groups and women[,]” among other duteksat 183. he
affirmative action policy and plan do n@tince a delegation dihal policymaking
authority to Sattler. Rather, Sattler is delegated the discretaffetiuate a plan
in compliance with Defendantareadyestablishegbolicies. Moreover,
Defendant’s affirmative action policie® not cloakSattler with theauthorily to
deviatefrom orcreatenew policies contrary tDefendant’saffirmative action
policies.

SecondDefendant’s hiring policy, “Policy: 5000P, Section: 5600
Personnel describes procedusdor therecruitment and selection of staffl. at
220-224. A screening committee is tasked with deciding who to interview and

select for recommendan to the superintendentd. at 223. Thereaftethe
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recommendation igresented to the boaod directorsat anexecutive session
where the boardecides whetheto hirethe candidateld. at 224. Defendant’s
hiring policy does not delegapelicymaking autority. The screening
committee’s and Sattler’s actionsuld nothave established local govenent
policy because the boardtise final decision maker for all hiring decisiorSee
Praprotnik 485 U.S. at 12@7; Lutheran Day Cargl19Wash2d at 120123.
Likewise,Defendant’s hiring and affirmative action policies serve to constrain it
employees’ actions. An employegh delegated discretion to atike
superintendent Sattlewho allegedlydeviates from a local government entity’s
policy, is insufficient to establish municipality lidity. See Praprotnik485U.S.
at126-27.

Third, despitehat Sattler signed employment contramtsDefendant’s
behalf, the emplayent contracts are between tloatdof directorsand the
selected candidate&seeECF No. 323 at 131; 213, 264, 301Sattler’s ability to
sign new hire contracts does not indicate that Defendant bestowed final
palicymaking authority to Sattler becausely the board of directorisadthe
authority to aprovewho to hire.

Viewing the evidence in lgght most favorable to Plaintifthere is no
guestion that th&chool District’s boardof directorsis Defendant’s final

policymaking bodyfor hiring. There is nothing in the record to suggbsit
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Defendant conferrefinal policymaking aithorityto Sattleror its screening
committee Defendant’s policies explicitly forbidnlawful hiring practiceand
merelytask Sattler with enforcement of those policiegewise, Sattleand the
screeningcommitteecould not have established a discriminatory or retaliatory
hiring policy becausé¢he final hiring decisioms constrained bthe board’seview.
See Praprotnik485 U.S. at 12T[W]hen a subordinate decision is subject to
review by themunicipality s authorized policymakers, they have retained the
authority to measure the officialconduct for conformance witheir policies.”).

In sum the Court finds thaPlaintiff may not avoid summary judgment on
the ground that Defendant’s final policymakers engaged in actions constituting
“official municipal policy” sufficient to establish municipal liabilitynder 42
U.S.C.8 1981. Thus, the Courtamot reach the merits of Plaintiff's
discrimination and retaliation claims because Defendant canmiabbeunder 42
U.S.C. § 1981 Accordingly,andwithout evidence of a policy or custom of
retaliation or discriminatiorthe Court grantsummary judgment in favor of
Defendant orPlaintiff's 8 1981claims

C. Supplemental Jurisdiction

A federal court has supplemental jurisdiction over pendent state law clair
to the extent they arso related to claims in the action within [the cosirbriginal

jurisdiction that they form part of the same case or controversy .28 U.S.C.
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§1367a). “A state law claim is part of the same case or controversy when it
shares a ‘common nucleus of operative’'faath the federal claims and the state
and federal claims would normally be tried togethd&&hrampour v. Lampert
356 F.3d969, 978 (9th Cir. 2004xkitation omitted) Once the court acquires
supplemental jurisdiction @v state law claims, £367(c) provides that the court
may decline to exercise jurisdiction if
(1) the claim raises a novel or complex issue of State Bvithé¢
claim substantially predominates over the claim or claims over which
the district court has original jurisdiction, (3) the district court has
dismissed all claims over which it has original jurisdiction, or (4) in
exceptional circumstances, there are other compelling reasons for
declining jurisdiction.
28 U.S.C. § 1367(c). Indeed, “[i]n the usual case in which all fetleratlaims
are eliminated before trial, the balance of factors . . . will point toward degkai
exercise jurisdiction ovehe remaining stataw claims.” Carnegie-Mellon Univ.
v. Cohill, 484 U.S. 343350 n.7(1988) supersededn other groundby statute as
stated inSanford v. MemberWorks, 1n625 F.3d 550, 5619¢h Cir.2010; see
also Acri v. Varian Assag Inc., 114F.3d 999, 1001 (9th Cir. 1997) (en banc).
Here,the Court declines to retain supplemental jurisdiction for several
reasons. First, the Court has determitmedDefendant is entitled to summary

judgment on Plaintiff'ederal claims over which ti@ourt had original

jurisdiction, and thistriggers the Court’sliscretionto decline exercising
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supplemental jurisdictian28 U.S.C. 8§ 1367(c)(3Dve v. Gwinn264 F.3d 817,
826 (9th Cir. 2001) (finding that a district court did not abuse its discrieyion
declining to exercise supplemental jurisdiction over the remaining state law cla
when federal claims were dismissed).

Secondpecause this case is still at the summary judgment gtagearties
will not begreatlyinconveniencedby the Court’s dasion to declingurisdiction
SeeECF No. 10.If Plaintiff chooses to refile in state couitte partiescompleted
discoveryand briefingcaneasilybe utilized in that forum Further, the period of

limitation for Plaintiff's remaining state law claims is tolled for thirty days after ti

claims are dismissed unless Washington law provides for a longer tolling period.

See28 U.S.C. § 1367(d).

Third, state courts a particularlyappropriate forum in which to address
Plaintiff's remaining state law claims under the Washington Law Against
Discrimination (“WLAD”) and the Washington Public Records Aetause those
claims are governed by state laimdeed state law issues remaintims casdike
those that will be certified for determination by the Washington Supreme Court
Zhu v. North Central Educational Service District # 1Z15CV-0183-JLQ, ECF
No. 154 (E.D. Wash.)

Against that backdrop, mhakes little sensfor this Court to decide whether

Plaintiff has a viable cause of action for retaliation under the W.LARE values
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of judicial economy, convenience to the parties, fairness, and comity would be
more advanced by retaining the case in this Court than by thespadolving th
state law claira in state court.

For all of these reasons, the Court declines to exercise supplemental
jurisdiction over Plaintiff's remaining state law clainfSee28 U.S.C. 81367(c)(3).
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Defendatis Motion for Summary Judgment (ECF No. 23) is
GRANTED in favor of Defendant on Plaintiff's retaliation and
discrimination claims brought under 42 U.S.C. 8§ 1981,RENIED as
moot as to Plaintiff’'s remaining state law claims.

2. Plaintiff's state law claims brought under the Washington Law Against
Discrimination and the Washington Public Records AcCA&MISSED
without prejudice.

3. All remaining motions and hearings A/ACATED as moot.

The District Court Executive is directed to enter this Order, dogment

accordingly, provide copies to counsel, and close the file.

DATED Decemberd6, 2016

AT e
B M 0 /@

THOMAS O. RICE
ChiefUnited States District Judge
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