Hawkins v. [Douglas County et al Doc. 73

1
2
3
4
5 UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7|| EDWIN TROY HAWKINS,
NO. 2:15CV-0283TOR
8 Plaintiff,
ORDER GRANTING DEFENDANTS
9 V. MOTIONS FOR SUMMARY
JUDGMENT
1C|{| DOUGLAS COUNTY, a municipal
corporation; CHELAN COUNTY, a
11|| municipal corporation; DALE
ENGLAND; RANDY LAKE; BO
12|| ALLEN; DEAN SCHLAMAN; BILL
BLACK; JOHN and JANE DOE
13|| DEPUTIES NO. 38 of the
DOUGLAS COUNTY SHERIFF'S
14| DEPARTMENT; andJOHN and
JANE DOE NO. 914 DEPUTIES of
15|| the GHELAN COUNTY SHERIFFS
DEPARTMENT,
16
Defendats.
17
18 BEFORE THE COURTareDefendants Chelan County and Douglas

19| County’sMotions for Summaryudgment ECF Nos. 47; 51. This matter was

20|| submitted for consideratiamithout oral argument TheCourt has reviewed the
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record and files herein, and is fully informel8or the reasons discussed below,
Defendants’ Motions for @nmay Judgment (ECF Nos. 47; 51) aBRANTED.
BACKGROUND
This action arises out of the underlying criminal conviction of Plaintiff
Edwin Troy Hawkins.Defendants previously moved to dismiss all federal and
state law claims in Plaintiff's original Complaint, which the Court granted

excluding the malicious prosecution claims. ECF No. 21. Plaintiff then filed a

First Amended Complaint and Defendants moved to dismiss. ECF Nos. 22; 23;

24. The Court granted Defendants’ mosand allowed Plaintiff's reque$br
leave to amendECF No. 33.

In his Second Amended Complaint, Plaintiff asserts, pursud thS.C.
81983, the Chelan and Douglas County entities and officers maliciously pursug
charges and a conviction against him in violation of his Fourth and Fourteenth
Amendment rights. ECF No. 35 at 20. The Court granted the p&tipslated
Motion to Dismiss Defendants Steven M. Clem and John Do&bkith the
Douglas County Deputy Prosecuting Attorney’s Office. ECF No.Paintiff
never timely identified the John and Jane Doe Defendants, ECF No. 46 at 2, al
therefore, they are dismissebh the instant motionghe remaining Chelan County
defendantand Douglas Countgefendantsnove for summary judgment with

prejudice orall claims. ECF Ns 47; 51
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FACTS

The following are the undisputed facts unless otherwise rioktalvkins is
an orchardist in Eastern WashingtddCF No. 5%t 3. In early 2006, Bob
Morrison, manager of Beebe River Orchard, offered to have Hawkins lease the
orchard. ECF No. 35 at § 2.3. Hawkins had several agents investigate the
equipment on the orchard and ultimately declined the lease tdfeat 1 2.42.5.
As a resultHawkins contends th&orrison and Charlie Myers, the orchard’s
irrigator, lost theirfull-time employment.ld. at § 2.5.

Later in the spring of 2006, Morrison reported to the Douglas County
Sheriff’'s Office that two sprayers, a Kubotadtor, and a Landini tractor were
missing. ECF Na. 35 at § 2.659 at § 9 Hawkins asserts thaédorrison testified

at the criminal trial that heeceived a call from Len England, who said he knew

1 Defendants Chelan County contend that Plaintiff failed to comply with
Federal Rule of Civil Procedure 56, Local Rule 56.1, and Local Rule 7.1.
Defendants request thiie Court find all of Defendantsa€ts undisputed. ECF
Nos. 66 aR-3; 67at2. The Court declines to make this findinere Plaintiff

filed a Statement of Facts asserting his own material facts witbrece of
depositions and affidavits, even if it does not explicitly dispute each of Defenda

statementsSeeECF No. 59.
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where the missing sprayers were and piaokographs ECFNos. 35 at 1 2.7; 59 at
1 11 Hawkins has a longtanding feud with his #aws, includingLen, Doug,
and Dale England.ECF No. 35 at 1 2.2Morrison reported to the Douglas
County Sherriff's Office that the missirmgchard sprayenserelocated on
property Hawkins leased from Sandcastle Orclaaudl provided the photographs
taken by Len EnglandECF Nas. 35 at 2.7; 52 at {148; 59 at | 12 The parties
dispute whether Bill Black, an officer with the Douglas County Sheriff's Office,
knew that Len England was Hawkinghcle. ECF Nos. 52 at 1 9; 59 at #12
Officer Blackvisited Sandcastle Orchard, along with Charlie My&€F No. 35
at  2.8. The sprayers were eventually locatepropertyHawkins’ leased ECF
Nos. 52 at § 2059 at 120.

After answering Deputy Black’s questions, Hawkins visited the neighbors
Sandcastle Orchard, Don and Gloria Bailey. ECF No. 35 at {Ha@kins states

thatMs. Baileytestified @ trial thatseveral days before the sprayers were found,

2 Dale England, a Chelan County Sheriff's Deputy, is named in this suit an
Hawkins alleges that he contributed to the investigation of the stolen farm

equipment.ECF Na 59 at { 32. Deputy England asserts that he took steps to li
his involvement in the investigation due to the familial relationship. ECF Nos. 4

at 19 57; 52 at | 10.
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she witnessedblue Ford pickup—Morrison drovea blue Ford Rangerwith a
loaded trailer drive on to the Sandcastle Orchard property and then drive away
an empty trailer.ld.; 59 at 1 9, 17At deposition, Ms. Bailey testified that two
police officers questioreher about the equipment. ECF Nos. 59 at | 1.9; 604
(Ex. G). DeputyBo Allen of the Douglas County Sheriff's Offidestified he did
not follow up with Ms. Bailey’s statement. ECF Ne®-6 at 4 (Ex. F).

In late October 2006, Deputy Randy Lake of the Chelan County Sheriff's
Office visited Hawkins’ home and inspecteid farm equipment. Deputy Lake did
not find any signs of the missing Kubota and Landini tractBGF Nos. 35 at
2.11; 48 at R2;59 atf 21. The day after thisearch, Hawkins asserts thaols,
equipmentand equipment records were stolen from one of Hawkins’ sHepB.
No. 35 at 2.12; 59 at  22.

Subsequently, Hawkins brought his Kubota tractor to East Wenatchee fo
repair. ECF No. 35 at  2.17. The mechanics noticed that the serial number or
tractor had been ground off and the identification plate was miskingl'he
mechanics determined that this Kubota tractor was one of the pieces of equipn
previously reported missing and contacted the polide 52 at | 15.

OnJune 8, 2007, Hawkins was arrested for possession of stolen property

when he went to pick up the tractor from the mechanics. ECF No. 35 at § 2.18.

After he was released on hatlawkins returned tthe mechanic to pick up the
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tractor. Id. While driving home with the tractor, Hawkins was pulled over by a
Chelan County Sheriff's deputy who had been in communication with the Doud
County Sheriff's Office.ld. There was confusion over whether ttnesctor was
the missing tractorld. Ultimately, deputies from both Douglas and Chelan
County; including Deputy Laketook pictures of the tractor and then helped
Hawkins lock the tractor in his shettl.; 48 at  22.0n June 11, 2007, several
Douglasand Chelan County deputies arrived at Hawkins’ home and arrested hi
for possession of stolen property, the stolen property being the Kubota tractor
Hawkins brought home three days earliECF No. 35 at 1 2.19.

In September 2007, Hawkins asserts tsemployee was twice pulled
over by a Douglas County Sheriff’'s deputy for transporting the allegedly stolen
Landini tractorand that Deputy England was present for the second ktoat |
2.24. Hawkins contends th&eputy DearSchlamarof the Dougla County
Sheriff's Officestopped a truck and the Landini tractor on the highway based uf
a call byDeputyEngland ECF No. 531 at 65 (Ex. D); 52 at { 381awkins states
that Deputy Schlaman then waited for an hour and fifteen minutes for the arrivg
Deputy England to inspect the tractor, and they found no evidence that it was
stolen. ECF No. 53 at 6566 (Ex. D). Additionally, Hawkins claimghatDeputy
England, along with Deputy Allen, threatened one of Hawkins’ employees with

deportation if he did not tell them who stole the tractors. ECF No. 35 at § 2.24
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October 2007, Deputy Schlaman drafted a search warrant for the Landini, tractc
which wasthenlocated on Hawkingproperty. ECF No. 52 at 1-222. Hawkins
alsoalleges that Deputy Schlaman trespassed on his property and failed to dist
he was a police officer. ECF N85 at § 2.25; 52 at 1 383-1 at 65 (Ex. D)

Hawkins was ultimately charged with fourtrnesrelated to the stolen farm
equipment:one count of first degree possession of stolen property for the spray
one count of first degree possession of stolen property for the Landini tomeor;
count of first degree attemptpdssession of stolen property based on Hawkins’
attempt to pick up the Kubota tractor from the mechanic; and one count of first
degree possession of stolen property based on when Hawkins obtained posse
of the Kubota tractor from the mechantiECF Na 35 at { 2.36.

Hawkins was convicted on the two counts related to the Kubota tradtor.
at 12.37; 52 at § 26Hawkins appealed the convictgrand while the appeal was
pending, successfully moved the trial court for a new trial based on newly
discovered evidenceECF No. 35 at § 2.38The state appealed the trial court’s
grant of a new trial, and the Washington State Supreme Court ultimately ruled
Hawkins’ favor. Id. On December 19, 2014, the Douglas County Superior Coult
entered a stipulated order of dismissal with prejudice as to the charges against
Hawkins. Id. at § 2.39.

On September 16, 2015, Hawkins initiated this c&%@F No.1 at 2.
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DISCUSSION
l. Standard of Review

Summary judgment is appropriate whémere is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of law.” F¢
R. Civ. P. 56(a). For purposes of summary judgment, a fact is “material” if it
might affect the outcome of the suit under the governing kamderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A material fact is “genuine” where the
evidence is such that a reasonable jury could find in favor of thenooimg party.
Id. The moving party bears the initial burden of showing the absence of any
genuine issues of material fac@elotex Corp. v. Catretd 77 U.S. 317, 323
(1986). The burden then shifts to the fmaving party to identify specific facts
showing there is a genuine issue of material f&gstderson477 U.S. at 256.

In ruling on a motion for summary judgment, the court views the facts, as
well as all rational inferences therefrom, in the light most favorable to the non
moving party. Scottv. Harris, 550 U.S. 372, 378 (2007). The court must only
consider admissible evidenc®rr v. Bank of America, NT & SR85 F.3d 764
(9th Cir. 2002). There must be evidence on which a jury could reasonably find
the plaintiff and a “mere existenceatcintilla of evidence in support of the
plaintiff’'s position will be insufficient.” Anderson477 U.S. at 252.

I
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[1.  Under Color of Law
Under42 U.S.C. 81983, a cause of action may be maintained “against an
person acting under color of law who deprives another ‘of any rights, privileges

iImmunities secured by the Constitution and laws,’ of the United Stafe<Cal.

Gas Co. v. City of Santa Ana36 F.3d 885, 887 (9th Cir. 2003) (quoting 42 U.S.C.

§ 1983). “Under color of law” requires a showinig‘personal participation in the
alleged rights deprivation,” not merely membership in a group without showing
individual participation in the unlawful conduclones v. Williams297 F.3d 930,
934-35 (9th Cir. 2002) (citingCchuman v. Wright76 F.3d 292294 (9th Cir.

1996)). “A person deprives another ‘of a constitutional right, within the meaning
of section 1983, if he does an affirmative act, participates in another’s affirmatiy
acsts, or omits to perform an act which he is legally required to do that ctneses
deprivation of which the plaintiff complains.’Leer v. Murphy844 F.2d 628, 633
(9th Cir. 1988) (brackets and emphasis omitted) (qudinigson v. Duffy588

F.2d 740, 743 (9th Cir. 1978)).

A. Randy Lake

Chelan County Defendants assert that Randy Lake’s involvement in the ¢

was limited to a&onsensuatearch of Mr. Hawkingproperty where Deputy Lake
found no evidence of stolen equipment. ECF Nos. 47 at 7; 35 at { 2.11; 48 at

59 at § 21 Almosta year later, Deputlyake inspected a Kubota tractor that had
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been reported stolen by the mechanics and helped Hawkins take pictures of the

tractor. ECF Nos. 35 at § 2.18; 48 at 1 22. Therefore, Chelan Coafigndants
argue that Hawkingnalicious proscution claim cannot be maintained again
Deputy Lake. ECF No. 47 at 7. Plaintiff provides no further evidence of
involvement nor asserts any arguments contradicting Chelan County Defendar
claims that there was no direct participation by Deputy L&eeECF Na. 57; 66
at 5.

The Court finds that Deputy Lake’s limited participation in searching
Hawkins’ property, which led to nmformation or charges, and one instance of
inspecting a tractor and then leaving it in the possession of Hawkirsaificient

to establish personal participationthe alleged deprivation of Hawkins’

1ts

constitutional rights. Therefore, the Court concludes there are no genuineoissues

material fact, Deputy Lake did not personally participate iratlegieddeprivation
andthe Court grants summary judgment for Deputy Lake.

B. Dale England

Chelan County Defendants contend that Plaintiff faileallegye facts
establishing that Dale England participated in the alleged constittiofations.
ECF No. 47 at-8. In reponse Plaintiff provided the Declaration of Michael T.
Harum, former Sheriff of Chelan County. ECF No. 58 at /2. Harum stated

that Deputy England was not assigned to the case, but involved himself in

ORDER GRANTING DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT X0
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significant steps of the investigatioid. at] 6. Hestatedthat Deputy England’s
declaration of limited invieement and deliberate separatfoom the investigation
“are untrue statementsld. at § 7.

While Chelan County Defendants argue that the Declaration contains no
disputed material factfhe Declaration is enough to establish a genuine issue of
material fact regarding whether Deputy England personally participated in the
alleged constitutional violationsSeeECF No. 66 at 8 Significantly, Plaintiff
offered evidence of Deputy England’solvement in the investigation that went
beyond higlaimed limited participation.

SincePlaintiff has raised a genuine issue of material fact regarding Deput
England’s personal participation in the alleged constitutional violations, the Col
mustproceed to analyze the claimed violagon

[11.  Malicious Prosecution
“To maintain a § 1983 action for malicious prosecution, a plaintiff must

show that the defendants prosecuted her with malice and without probable cay

and that they did so for the purpose of denying her a specific constitutional right.

Smith v. Almada640 F.3d 931, 938 (9th Cir. 2011) (internal quotations and
bradkets omitted). The claim algsequires‘‘the institution of criminal proceedings
against another who is not guilty of the offense charged’ and that ‘the proceedi

have terminated in favor of the accused.dcey v. Maricopa €., 693 F.3d
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896, 919 (9th Cir. 20)Zquoting Restatement (Second) of Torts § 653
(1977)). “A criminal defendant may maintain a malicious prosecution claim not
only against prosecutors but also against oth@rsluding police officers and
investigators—who wrongfully caused his prosecutiorSmith 640 F.3d at 938.
Both parties note that under Washington state law, the plaintiff must alleg
and prove:
(1) that the prosecution claimed to have been malicious was instituted
or cortinuedby defendant; (2) that there was want of probable cause
for the institution or continuation of the prosecution; (3) that the
proceedings were instituted or continuedtigh malice; (4) that the
proceedings terminated on the merits in favor of the plaintiff, or were
abandoned; and (5) that the plaintiff suffered injury or damage as a
result of the prosecution.
Gem Trading Co., Inc. v. Cudahy Cqr2 WashH2d 956, 96263 (1979)
(en banc) (citind?easley v. Puget Souiidig & Barge Cq.13 Wash.2d 485,
497 (1942)seeECF Nos. 47 at Hl1; 57 at 5.
“In general, a claim ofalicious prosecution is not cognizable undé®83
If process is available within the staudicial systems to provide a remedy,
although ...an exception exists. when a malicious prosecution is conducted wit
theintent to... subject a person to a denial of constitutional rightsatey v.
MaricopaCty., 693 F.3d 896, 919 (9th Cir. 201@)ternal quotatiosandcitation

omitted).

I
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A. Dale England

Chelan County Defendants allege that Plaintiff cannot prove all the

necessary elements to show he was maliciously prosecuted. ECF No. 47 at 11.

First, Chelan County Defendants arghatthe Douglas County prosecutor

independently determined probable cause to pursue the prosecution and nothi

the record indicates that the prosecutor relied on Deputy England in making his

charging decisionld.; 66 at 9. Yet, Plaintiff asserts that through violation of clez
rules and policies prohibitingonflict of interest, law enforcement deliberately
steered an investigation toward a preselected suspect. ECF No. 57 at 14.
Plaintiff contends that Deputy England directed the investigation of the
Dougdas County Sherriff's Officeld. at 14-15. Mr. Harum declared that Deputy
England directly involved himself in the investigatiorcontravention of the
written policy that an officer cannot participate in an investigation of a family
member ECF No. B at 1] 8-9. Plaintiff also cites that Deputy England allegedly
called Deputy Schlaman to stop a truck thought to be driven by Hawkirie and
inspect a tractor. Deputy Schlaman then allegediyed for Deputy England to
arrive to also inspect the tractor. ECF Nos. 57 al34531 at 6566 (Ex. D).
Deputy Schlaman later supplied an affidavit for a search warrant, whicletdten
to the search of Hawkingroperty and discovery of the Landini tractor. ECF No.

532 at 1922 Ex. 1.), 28 (Ex. K).

ORDER GRANTING DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 13
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Even assuming that there is a genuine question of fact as to whether the
claimed malicious prosecution was instituted or continued by Deputy England,
Plaintiff fails to show that the prosecution lacked probable cd{B#obable
cause is an absolute defense to malicious prosecuti@ssiter v. City of
Bremerton 556 F.3d 1049, 10585 (9th Cir. 2009jcitation omitted) Here, he

officers discovered Hawkins in possession of the stolen faripreeat,

categoricallydemonstrating the existence of probable cause. Plaintiff cites that|i

there is an issue of fact regarding the existence of probable cause, then it mus
determiné by the jury. ECF No. 57 at 6 (quotiBgnder v. City of Seattl69
Wash.2d 582, 594 (1988jitation omitted)) Yet, Plaintiff fails to provide any
evidenceo show a genuine dispute as to any materialdaanhy argument that
there wasa lack ofprobable causeAt most, Plaintiff articulates “suspiciorthat
evidence was planted or there was a conspir&agpicion does not defeat
summary judgment.

Therefore, the Court need not consider the remaiglimmentsas the
prosecutiorproceeded witlprobable cause. The Court grants summary judgmer
in favor d Dale England as there is no genusgueof material fact regarding the
malicious prosecution claim.

The Court need not address qualified immunity as both Randy Lake and

Dale England are granted summary judgmé&eeECF No. 47 at 13.
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B. BoAllen

Douglas County Defendants assert that the Douglas County prosecuting
attorney’s office made an independent decision to file charges aHdwikins.

ECF No. 51 at 14. Douglas County Defendants also contend that the deputies
protected by the existence of probable cause, which is an absolute défease.
13-14.

Plaintiff alleges that Officer Allen deliberately chose to ignore exculpatory
evidence and thus suppeed evidence vital to Hawkindefense. ECF No. 57 at
15. After speaking with Ms. Baile@)fficer Allen failed to further pursue the lead
that a suspicious Fotduck wasdropping off equipment on Hawis’ property. In
deposition, Officer Allen stated, “I figured it was probably important enough, 1 ju
didn’t [follow up],” nor did he ask anyone else to investigate the incident. ECF
No. 606 at 4 (Ex. F).

It is disputablevhetherthe prosecutors relied parton Officer Allen’s
investigation or lack of investigation ainarging Hawkinsbut there is no evidence
that thee wasa lackof probable cause. The tractors were found on Plaintiff’s
leasedoroperty and he does noffer anyevidenceother than speculatiothat
probable causeas lacking, even Dfficer Allen failed to investigatéurther.

Accordingly, the Court grants summary judgment in favor of Bo Allen as

probable cause is a complete bar to the claim of malicious prosecution.

ORDER GRANTING DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT 5
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C. Bill Black
Plaintiff contends that OfficeBill Black knew the photographs given by
Bob Morrison were taken by Len England. ECF No. 57 atQféi.cer Black also
visited Hawkins’propertyand found no evidence, but Plaintiff does not assert th
this in any way affected the prosecutor’s decision to pursue Hawkins NECI5
at  2.8. Yet, even Officer Black’s failure to authenticate the photographs
affected the prosecution, Plaintiff fails to offer any evidence or arguments that
probable causeas lacking
Therefore, the Court grants summary judgment in favor of Bill Black as
there are no genuine issues of material fact regarding probable cause.
D. Dean Schlaman
It is not contested that Deputy Schlaman investigated Hawkins and
eventually fomd the tractor oilawkins’ property according to a search warrant.
ECF No. 532 at25-26 (Ex. J)28-29 (Ex. K). Additionally, Plaintificontends
thatDeputy Schlaman stopped a truck and the Landini tractor on the highway
based upon a call dyeputyEngland, but found nevidence. ECF N©52 at
38; 531 at 6566 (Ex. D). Plaintiff also alleges that Deputy Schlaman trespasse
on his property and failed to disclose he was a police officer. EGF3Na@t I

2.25; 52 at § 38. These latter two allegatiaresrrelevantas there is no evidence

ORDER GRANTING DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 16
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thatthe prosecutors relied upon these searches where Deputy Schlaman foung
evidence of any stolen items.

While the prosecutors did rely on Deputy Schlaman’s search warratiteang
stolen tractofound on Plaintiff’'s propertythere is no evidence that probable caus
was lacking Indeed, Deputy Schlaman provided the prosecutors with probable
cause by finding a stolen tractor Braintiff's property. Plaintiff offers no
evidencenot even a scintillap overcomehis finding of probable cause.

Accordingly, the Court grants summary judgment in favor of Dean
Schlaman as there are no genuine issues of material fact that the jwasecut
proceeded witlprobable caused based on the information and evidence provide
by DeputySchlaman’s investigation.

V. Monell Claims

The Supreme Court haeld that local governments are “persons” who may
be subject to suits under § 198@onell v. Dep’t of Social Serys136 U.S. 658,
690 (1978).A municipality may only be held liable for cortational violations
resulting from actions undertaken pursuant to an “official municipal polildy. at
691. As the Supreme Court articulatedhitonell, the purpose of the “official
municipal policy” requirement is to prevent municipalities from bdialgl
vicariously liable for unconstitutional acts of their employees undetdbine of

respondeat superiotd.; see also Bd. of Cnty. Commu&Bryan City., Oklv.
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Brown, 520U.S. 397, 403 (1997Pembaur v. City of Cincinna#75 U.S. 469,
478-79(1986). Thus, the “official municipal policy” requirement “distinguish|[es]
acts of themunicipalityfrom acts olemployeesf the municipality, and thereby
make[s] cleathat municipal liability is limited to action for which the municipality
Is actuallyresponsible.”Pembaur 475 U.S. at 47@emphasis in original)

The Ninth Circuit recognizes four categories of “official municipal policy”
sufficient to establish municipal liability undstonell: (1) action pursuant to an
express policy or longstandjmpractice or custom; (2) action by a final
policymaker acting in his or her official policymaking capacity; (3) ratification of
an employee’s action by a final policymaker; and (4) failure to adequately train
employees with deliberate indifference to tomsequencesChristie v. lopal76
F.3d 1231, 123510 (9th Cir. 1999).A plaintiff must also establish the requisite
causal link between this “policy” and the alleged constitutional deprivaSes.
Harper v. Cty of Los Angele$33 F.3d 1010, 1026 (9th Cir. 2008Where a
plaintiff claims that thenunicipality has not directly inflicted an injury, but
nonetheless has causedeanployee to do so, rigorous standards of culpability an
causation must be appliéal ensure that the municipality is regld liable solely
for the actions of itemployees.”Bd. of Cnty. Comm’t520 U.Sat 405.

A. Chelan County

Chelan County assetthat itsmunicipal liability has not been established

ORDER GRANTING DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 18
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ECF No. 66 at 4. Plaintiff emphasizes the Declaration of Mr. Harumhich Mr.
Harum assertethat there was a written policy tHan officer of the Chelan
County Sheriff's Department cannot investigate or be a part of an investigation
involving a family member. This written policy was implicated by the negative
family relationship between the Englands and the Hawkins.” ECF Nd.{p8.a
Mr. Harumstatedthat this policy is meanbtprevent conflicts of intereand is
essential to the ethical behavior of law enforcement persofthelt § 9. The
Englands were aware of this policy and Mr. Hadexlaredhat Deputy England
violated this policy repeatedly with respect to the investigation of Hawkthst
1 10. AdditionallyMr. Harumnoted that he believddeputy England was a
suspect in the investigation, specifically for entering Hawlshsp and removing
items. Id. at 11. Deputy England’s career also “involved a record of knowingly
lying in an official capacity,” leading to his terminatiold. at § 15. Therefore,
there is evidence of a clear written policy prohibiting Deputy England from
participating in the invesiation of Hawkins

This official policy illustrates that Chelan Courdgnnotbe heldliable
under the manicipal policy theory because Chelan Cousttgmpted to prevent
investigation by family members through a clear written politiye official
policy is to prevent conflicts of interest and Deputy England allegedly contravel

this policy, meaning that the municipality is not responsible for his actions beca
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they violateits policy. See Pembayd75 U.S. at 47380. There are no allegations
or evidence that Chelan County’s policy is unconstitutional or led to the alleged
constitutional violation, butatherit was created in order to ment such conflicts
of interest. Chelan Countannotbe held liable for the alleged unconstitutional
actions of Deputy England when it had a clear policy to prevent his actions. T
hold otherwise would mean Chelan Couistyicariously liable for the actions of
Deputy England.

Plaintiff provides no evidence or arguments on any other theories of
municipal liability, such as failure to train or ratification by a final policymaker.
SeeECF No. 57. Accordingly, the Court grafteelanCountys Motion for

Summary Judgment and finds that Chelan County cdrenbeld liable under a

Monell claim.
B. Douglas County
Douglas County argsehat Plaintiff cannot establish an inadequate policy
or procedure, or evidence of failure to train undenellliability. ECF No. 51 at

6—7. Plaintiff asserts that Douglas Gy published procedural standards applying

to the behavior and activity of law enforcement, prohibiting officers from being
involved in investigations of family members. ECFsN®/7 at 13604 at 3 (Ex.
D). Douglas County Defendants emphasize that Plaintiff provides no evidence

the policy is constitutionally invalid or causally related to any constitutional
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deprivation. ECF No. 70 &-3. Plaintiff also did not address a failure to train
claim. SeeECF No. 57
Therefore, the Court finds that Plaintiff fails to establish an official
municipal policy that is invalid or lead to an alleged constitutional violation. As
discussed above in relation to tenell claim against Chela@ounty, there is no
evidence that the official policy to prevent such a conflict of interest was
unconstitutional or reveals that the municipality is actually responsible for the
alleged constitutional violation. Accordingly, the Court grants Douglas Csunty
Motion for Summary Judgment in regards to Plaintikfsnell claim.
V. Failureto Disclose Claim to Bankruptcy Court
TheCourt need not address the Defendants’ argument that Plaintiff is
judicially estopped from pursuing his claim because he failed to disclose it to th
bankruptcy court. ECF NMo47 at 1551 at 15 The Court has already granted
Defendants’ Motions for Summary Judgment and therefore this claim is moot.
VI. LeavetoAmend
Defendants request that all claims be dismissed with prejudice and witho
any further opportunity to amen&CF Nos. 47 at 2; 51 at 2. Under Federal Rule
of Civil Procedure 15(a)(2), “[T]he court should freely give leave [to amehéh
justice so requires.” Fed. R. Civ. P. 15(a)(2). In deciding whether leave ol amg

IS appropriate, a court must consitlead faith, undue delay, prejudice to the
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opposing party, futility of the amendment, and whether the plaintiff has previou
amended the complaint.United States v. Corinthian Colleges5 F.3d 984, 995
(9th Cir. 2011).

Here,a balancing of the factors weighs against granting leave to amend.
Plaintiff did not act in bad faith or unduly delay, but he has not sought leave to
amend. While the Court has previously found no prejudiegnending athe
early stage of a motion to dismiss, that determinatias over a year agégsee
ECF No. 1. Thease hasow continued two years since removal from state cour,
Plaintiff has had two opportunities to amend his pleading. The Court finds that
amendment would be futile where there is no evidence of a lack of probable ca
or an unconstitutional policy creatimdpnell liability. Discovery is now closed
and Plaintiff would be unable to disclose further evidence to prove his clSiees.
ECF No. 46 at 4If granted leave to amend, Plaintiff would be unableutthir
assert a genuine issue of material fact and the Court concludes that amendme
futile. Accordingly, the Court grants the Motions for Summary Judgment with
prejudice.

ACCORDINGLY, IT ISHEREBY ORDERED:
1. Chelan County Defendants’ Motion for Summary Judgment (ECF No.

47) isGRANTED.
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2. Douglas County Defendants’ Motion for Summary Judgment (ECF No|.
51) isGRANTED.

3. Plaintiff never timely identified the remaining John and Jane Doe
Defendants, ECF No. 46 atahd therefore, they a2 SM | SSED.

4. Plaintiff's claims ardDI SM1SSED with pre udice.

5. The remainingnotions, deadlinefiearings and trial date are
VACATED as moot.

The District Court Executives directed to enter thiSrder, entedudgment
in favor of Defendantsfurnishcopies to counsedndCL OSE the file. Each party
to bear its own costs and expenses.

DATED November 27, 2017

il

~ THOMAS O. RICE
ChiefUnited States District Judge
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