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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

No. CV-15-0286-JLQ

SULEIMAN ABDULLAH SALIM, et al.,
Plaintiffs,
ORDER RE: MOTION TO DISMISS
)
VS. )
JAMES E. MITCHELL and JOHN ; )
JESSEN, ))
Defendants. )

)

BEFORE THE COURT is Defendants' Mari to Dismiss (ECF No. 105). T}

Motion has been fully brfed, and telephonic argumemas held on January 19, 201
Dror Ladin, Hina Shamsi, Steven WathdaEmily Chiang appeared for Plaintiffs, with

Mr. Ladin taking the lead. James SmithjaBrPaszamant, Henry Schuelke, 1ll, &
Christopher Tompkins appeared for Defendamits, Mr. Smith taking the lead. Coung
did not appear for Interested Barthe United States of America.

I. Introduction and Procedural Background

The Complaintin this matter alleges Bl#fs Suleiman Abdullah Salim (“Salim”)
Mohamed Ahmed Ben Soud (“Souddnd Obaid Ullah (“Ullah™collectively herein
Plaintiffs) were the victims of psychological and physical torture. Plaintiffs af
foreign citizens and bring these claims parguo the Alien Tort Statute, 28 U.S.C

!Ullah is the personal representative of the Estate of Gul Rahman who allegedly “died ag
of hypothermia caused by his exposure to extremlel exacerbated by dehydration, lack of food,

his immobility in a stress position.” (Complaint  3).
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1350. Plaintiffs allege the DefendantJames Mitchell and John Jessen,
psychologists who designed, implemented], personally administered an experimel
torture program for the U.S. Centratétligence Agency.” (Complaint, § 1).

The Complaint was filed on October 13)15. Defendants filed a Motion

are
ntal

1o]

Dismiss (ECF No. 27) in January 2016. After briefing and oral argument, that !\Ioti(

was Denied._(Selemorandum Opinion of April 22016, at ECF No. 40). Thereaf
the court issued a Scheduling Order (E&. 59) and the parties have engage

er

] in

discovery. A dispute between Defentarand the Central Intelligence Agency

concerning the scope of algpoena and document productied to additional litigation]
in case number 16-mc-0036-JLQ. The document production was complet
December 20, 2016. Trial in this matter is set for June 26, 2017.

The Defendants’ instant Motion waigeti on November 18016, and conteng
the Military Commissions Act (“MCA”"), specifically 28 U.S.C. § 2241(e)(2), depr
this court of jurisdiction over “non-habedstention-related clais” brought by an alie
when the alien was determinchave been properly detained by the United States
“enemy combatant”. (ECF No. 105, p. Blaintiffs’ Response (ECF No. 12) conter|
the MCA does not apply for two primary reasons: 1) Defendants are not m
servicemembers or government employeesentsgbut are independent contractors;
2) none of the three Plaintiffs were detered by an executive branch tribunal to h{
been properly detained as an egazombatant. (ECF No. 120, p. 1).

II. Standard of Review

As this is review of a motion to dismiss under Fed.R.Civ.P. 12, the Plait
factual allegations are takas true, unless they do not pass the plausibility standa
Ashcroft v. Igbal, 556 U.S. 662 (2009) arigEl| Atlantic Corp. v. Twombly, 550 U.S. 544
(2007). Defendants bring the Motion pursutmFed.R.Civ.P. 12(b)(1) and argue |
court lacks subject-matter jurisdiction dueofmeration of the MCA. When reviewing
motion to dismiss pursuant to Rule 12(b)(1) this court may review evideicCarthy

ORDER - 2

ed

S

Ves

—

as :
1ds
ilita
anc

Ve

tiff
rd
L
he
a




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

v. United Sates, 850 F.2d 558, 560 {Cir. 1988). Attacks on jurisdiction can be eit]
facial, confining inquiry to the allegatioms the complaint, or factual, permitting tl
court to look beyond the complairBavage v. Glendale High School, 343 F.3d 1036
1040 n. 2 (9 Cir. 2003). The parties have filddcumentary evidence in support of,
In opposition to, the Motion and the court has considered those filings.

[11. The Complaint

Because the central focus of the instdiotion To Dismiss is whether Plaintiff
were classified as “enemymdatants,” and whether the Deflants were “agents” of th
United States or independent contractors;thut sets forth the relevant allegations fr
the Complaint. Salim is alieed to be a Tanzanian citizeo was detained in Soma
in March 2003, where he was working asshérman and trader. (Complaint § 9). T
Complaint alleges Salim was released from U.S. custody in August 2008 and (
Department of Defense memorandum statiednad “been determined to pose no th
to the United States Armed Forcestsrinterests in Afghanistan.td.).

Soud is a Libyan citizen who was detainmeBakistan in 2003 and held by the U
Government until 2005Id. at § 10). The Complaint agjes Soud had fled Libya fearir
persecution under the Gadaffi regimel. &t J 117). Rahman ieged to have been &
Afghan citizen who was living in a refugecamp in Peshawar, Pakistan. He
allegedly taken into custody by theACin November 2002, in Pakistarid(at  11).
The Complaint alleges he went into Isldrad for a medical appointment, and spent
night at a friend’s home. The friend’s hewas raided and Rahman was detaine
joint United States and Pakistani forced. &t { 156). DefendamtMitchell and Jesse
are alleged to have wed as independenbstractors for the CIA.I¢. at {1 12-13)
Plaintiffs allege Defendants “aided and té@’ and “conspired or acted together w
agents of the United States” in subjectingiftiffs to torture, cruel, inhuman, af
degrading treatmentld. at 7 170-171).

111
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V. Discussion

Defendants’ Motion to Dismiss argues #mion must be dismissed because
MCA divests the court of jurisdiction. Thedwnain areas of dispute between the pa
are: 1) whether Defendants are “the Unitede3tat its agents”; and 2) whether Plaint
were “determined by the United States todndeen properly detained as an eng
combatant”; both within the meaning of 2241(e)(2).

A. Military Commissions Act

The relevant statutory provision, 28 U.S.C. 2241(e)(2) provides:

(2) Except as provided in paragraphs2d (3) of section 1005(e) of the Detair
Treatment Act of 2005 (10 U.S.C. 801 note)¢nart, justice, or judge shall ha
jurisdiction to hear or consider anyhet action against the United States ot
agents relating to any aspect of thgedéon, transfer, treatment, trial,
conditions of confinement of an alierhwis or was detained by the United Sta
and has been determined by the UnitedeStad have been properly detained
an enemy combatant orasvaiting such determination.

The Ninth Circuit Court of Appeals hasstablished a five element test

determining whether the court lacks jurigsha under the MCA: 1) the action is agail
the “United States or its agents”; 2) thei@a relates to “any aspect of the detenti
transfer, treatment, trial or conditions of doeiment of an alien who is or was detair
by the United States”; 3) the action relatean@lien who was ‘etermined by the Unite
States to have been properly detained anamy combatant” or an alien awaiting s
a determination; 4) the action is other tlamnapplication for writ of habeas corpus; g
5) the action does not qualify for an exception under the Detainee Treatmddawhatl
v. Gates, 732 F.3d 990, 995 {oCir. 2013). It appears ¢hparties agree the secol
fourth, and fifth requirement®r application of subsection (e)(2) are met. Howe

Plaintiffs contest the first and third requmrents. Plaintiffs antend Defendants are not

“agents” of the United States and Pldistwere never “determed by the United Statq
to have been properly detathas an enemy combatant.”
111
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B. Agentsof the United States
Defendants’ Motion spends only a page amalf discussing this issue, and se¢
to present as a given fact that Jessenhimchell were “agents” of the United Statg
(ECF No. 105, p. 7-8). Defendants relylegislative history, a statement by Seng
Harkin,in opposition tothebill, stating it would immunize &hCIA and “any contractor

with the CIA” for acts of torture. Defendts also argue the Complaint alleges they v
acting pursuant to a contract with the CIA.

Plaintiffs vigorously contest Defendantsreéagents” of the United States. Th
argue the MCA provision was intended to apply only to military service membe
government employees. (ECF No. 120,1p). Plaintiffs ague Defendants wel
independent contractors, and not agentsn#ffsiargue agency cannot be presumed,
the burden is on Defendantsestablish it, citindg\triumof Princeton v. NLRB, 684 F.3d
1310, 1315 (D.C. Cir. 2012)(“The party assagtthat a relationship of agency exi

generally has the burden in litigatiohestablishing its existence”); akdr| Rove & Co.

v. Thornburgh, 39 F.3d 1273, 1296 {XCir. 1994)(“Agency is never to be presumed; i

must be shown affirmatively.”). Convincingljne Plaintiffs cite to the contracts betwe

the CIA and Defendants, which repeatedly state the “legal statles this agreement|

that of Independent Contractor”. (ECF N0, p. 5 citing ECINo. 84-1). Defendant

do not point to any contractual languaggablishing an agency relationship.
Plaintiffs argue even if the court werelined to consider legislative history, ti

Defendants reliance on a statementSehator Harkin, who opposed the bi#f not

probative. The court concurs with Plaintiffs on this point.

PN S
S,
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Plaintiffs further argue “Congress knowsw to extend statutes to independent

contractors when it wishes ttw so” (ECF No. 120 p. 7-8nd cites several statutes:
U.S.C. 1494 (granting jurisdiction over accounts of “any officer or agent of, or cont
with, the United States”); 31 U.S.C. § 3724®) (False Claims Act applies to clair
“presented to an officer, employee, or dagehthe United States” or “a contract(
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grantee, or other recipient”); 30 U.S.CLBL6 (defining covered grson” as “any agent

or employee of the United States and amdependent contractor”). These examples

illustrate there may be important distieis between a “contractor” and an “agent”.

Congress did not use the word “contractor” in the MCA.
Defendants are referred to‘amdependent contractors” their contracts with th

11°)

Government and not as “agents”. HowevVethether a relationship is characterized as

an agency in an agement between parties or in the context of the industry or po

usage is not controllingRestatement (Third) of Agency 8 1.02 (2006). Rather, "agency",
as defined at common law, "posits a consahslationship in with one person, to one

pul

degree or another or respectamother, acts as a representative of or otherwise agts

behalf of another person wittower to affect the legal rights and duties of the o
person.'ld. at § 1.01, Comment (c). Plaintitisgue Defendants did not have the po

the

wer

to affect the legal rights and duties of thevernment. Defendants focus on the control

issue, and argue Defendants werenactinder the control of the Government.
The Restatement states "the common terdependent contractor' is equivoca
meaning and confusing in usage because $emmed independeabntractors are agen

while others are nonageservice providers.Id. The Ninth Circuit, albeit in a different

context, has agreed the term is equivdttdnlike employees, independent contract

are not ordinarily agentslUnited Sates v. Bonds, 608 F.3d 495, 505 (9th Cir. 2010).
However, independent contractstatus "does not precluddinding the speaker is al$o

an agent for some purposeld’

in

ts

Defendants’ Reply brief contains a maebstantive discussion of the agency

issue, and Defendants comde “whether an agency relationship exists is a I
conclusion made after an assment of the facts of theladonship and the applicatig
of the law of agency to those facts.” (ECF No. 126, p. 1). Defendants also arg
Plaintiffs’ use of a blanket rule that indeywient contractors are not agents “ignores,
does not discuss, the facts showing that Bddats acted on behalf of and subject tg
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control of the United States.” (ECF No. 196,3). Defendants have not submitted
evidence to the court to convincingly ddish an agency relationship. While

'iIndependent contractor' could be in an agerlationship with a principal whom it has
contracted with, Defendants have not présgéisuch facts. Dendants submitted over

ANy

Aan

170 pages of documents with the Motitm Dismiss (at ECF No. 106), but thgse

documents were directed to the issok enemy combatant status, not agerncy.

Consideration of the Complaint, and tbentractual language, does not establish ar

agency relationship. Itisltmg the Defendants, who wish to establish the nature of th

legal relationship between theglves and the Governmentl diot cite to the contrac
in their Motion. The contracts (at ECF N8#) also contain indemnification provisio

[S

ns

which may have been deemed unnecesbad/the parties contemplated an agency

relationship that would entiti®efendants to governmentahmunities. "The law

presumes that a party acts for himself, #ralparty asserting an agency relationghip

bears the burden of proving the agen®GIC Indem. Corp. v. Moore, 951 F.2d 361
(9th Cir. 1991)(unpublished). Defendantvéanot establishedyased on the recoid

submitted with the Motion to Dismiss, they were "agents" of the United States.
C. Enemy Combatant Status
The central focus of the briefing and esmdiary submissions is whether Plainti
were determined to be “enemy combatant$lie issue of enemy combatant statu

ffs

S IS

unique as to each of the three Plaintiffishe critical statutory language is:“is or was

detained by the United States and has betmrdaned by the United States to have b

properly detained as an enemy combatarg awaiting such dermination.” 28 U.S.C|

8§ 2241(e)(2). Plaintiffs argue the deterntioa must be made by a military tribunal
Combatant Status Review Ihunal (“CSRT”), to trigger the jurisdiction-stripping porti
of the statute. Defendantgae no tribunal finding is requileand appear to argue &
reference to an individual as a “combatanta governmental memo, or reference

affiliation with a hostile organization, suffices.
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In Jankov. Gates, 741 F.3d 136 (D.C. Cir. 2014), tRe®urt of Appeals addresss
the meaning of “the United &es” in the phrase “determined by the United States to
been properly detained”. The court foundd&termination by the United States is ¢
made by the Exetive Branch.”ld. at 141. Janko was evatad twice by CSRT’s an
found to be lawfully detaineds an enemy combatanthereafter, he obtained habg
review in federal districtourt, and the petition wasagrted. Janko argued he W

U
o

hay
ne
0
as

as

therefore never properly detained as an fienpeombatant”. Theourt disagreed, notinE

“properly does not modify determed, it modifies detainedld. at 143. The court foun
a determination by a CSRT wa determination by the Unit&tates: “we are convince
that ‘determined by the United States tovdndeen properly detained as an ene
combatant’ refers to a determination bg #éxecutive-branch tribunal the Congress ki
was making that determinationd. at 145. The court foundalianguage of the Detaing
Treatment Act and MCA demonstrated tRaingress was well aware of the Execulf
Branch’s practice of using CSRTs to makemy combatant statdeterminations whe
Congress drafted and passed the M@A.

In Boumediene v. Bush, 553 U.S. 723 (2008), the Sepne Court struck down &
unconstitutional § 2241(e)(1) whidltripped the courts of jurisdiction to hear petiti
for writ of habeas corpus filed by an alidetained by the United States and who
been determined to have bgeoperly detained as an engoombatant. The court four
the statute to be an unconstitutional susmensif the writ of habeas corpus and
petitioners who were aliensgre found to "have the baas corpus privilegeld. at 732.

The Supreme Court further stated: "Becatise Constitution's garation-of-powers

structure, like the substantive guaranteéshe Fifth and Fourteenth Amendmen
protects persons as well as citizens, foregtonals who have thgivilege of litigating
in our courts can seek to enforce separation-of-powers principdest' 743 (interna
citations omitted).

The Court inBoumediene also discussed the history of legislative and exect
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branch response to the 9/11 terror attaickduding the creation of CSRT. In so doir
the court recognized the procedural protectafferded at a CSRiiearing are "limited]
and "fall well short of the mcedures and adversarial manlsms that would eliminat

10,

e

the need for habeas corpus revield.'at 767. Atthe CSRT the Government's "evidence

is accorded a presumption of validityd: The Court further stated: "Although we ma
no judgment whether the CSRTSs, as currertlystituted, satisfy dyarocess standard
we agree with petitioners thagven when all parties inwad in this process act wif
diligence and in good faith, theisea considerable risk of error in the tribunal's findi
of fact."ld. at 785. The Supreme Court has théisdpen the question of whethera CS
proceeding satisfies Due Processl found there is a "considerable risk of error" i
CSRT determination. Plaintiffs argueCSRT determination of “enemy combata
status is necessary to invoke the jurigditstripping provision of the MCA. Defendar
argue something less than a CSRT deteriioinds sufficient, and a CSRT is nof
required.

In Boumedienethe Supreme Court stated 8 2241(e) was unconstitutldnat.795
("The only law we identify as unconstitatial is MCA § 7, 28 U.S.C. § 2241(e
Subsection (e) has two parts) ¢ealing with habeas corp@sd (2) claims such as tho
atissue in this case. Courts, includinghiieth Circuit, have found that sub-section

can be severed and surviiddumediene. SeeHamad v. Gates, 732 F.3d 990 (9th Ciy.

2013)("AlthougBoumedienedid not expressly differentiate between 2241 (e)(1) ang
the logic and context of the opinion makeanl that the Supreme Court was addres
only 2241(e)(1).")

With this background, the court now addgses the enemy combatant status i
as to each of the three Plaintiffs:

1. Salim - Defendants argue Salim is refett® in documents produced by t
CIA as “combatant”, “Low Level Enem@ombatant”, and “HLEC”, which Defendan

state “presumably stands for High Lewhemy Combatant.” (ECF No. 105, p.
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Defendants admit Salim was later reclhsdi as “No Longer Enemy Combatar\lr."
Defendants contend these classificatimese made by an Enemy Combatant Review

Board. (d.).

Plaintiffs contend Salim was found notie an enemy combatant by the Unlaw
Enemy Combatant Review Board (“UECREit) Bagram Airforce Base, and whate)
preliminary determination there may have beamcerning Salim’s status is not sufficie
to strip the court of jurisdictionOn this point, the Fourth Circuitisow vacated decision
in al-Marri v. Wright, 487 F.3d 160 (2Cir. 2007), although not controlling, is releva
and of some persuasive value. There the court stated: “The statute’s use of th
‘has been determined ... to have been pilgpketained” requires a two-step proces:

ful
jer

PNt

ANt

e pl
5 to

remove 2241 jurisdiction: 1) an initial dea@sito detain, followed by 2) a determinatiFn
it

by the United States that the initial detention was properdt 169. The Fourth Circu
required an Executive Branch tribunal decisgrhsequent to the initial decision, findi
the detention was proper.

The documentary evidence concernifglim suggests conflicting resuls

Defendants cite to (ECF Nt06, Ex. B) appearing to recommend Salim be detaing¢d

a “low level enemy combatant”. Then féadants contend in March 2007, an Eng
Combatant Review Board designated Salian‘dsgh level enemy combatant”. (ECF N
106, Ex. D). However, Defendants adnfie very next year, in 2008, Salim w
redesignated as “no longer enemy combatant” and reledadedt Ex. [). The repor
states a conclusion “that although [Salim] v@asassociate of the conspirators, he
uniformly considered too addicted tauds to be trusted with operationsld.j

This presents a difficult question @nflicting determinations by the Executi
Branch. It also raises the following questiohsis a two-step determination required
stated by the Fourth Circuit panelairMarri v. Wright; 2) is a CSRT determinatig
required; and 3) what is the result of ltiple inconsistent determinations by t
Executive Branch? Idawad v. Gates, 832 F.3d 364, 368 (D.C. Cir. 2016), the cg
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stated: “We assume Jawad is right, as tienaf law, that the government could overr
a prior determination that an alien hhden properly detained by issuing a n
determination to the contrainy habeas litigation.” Howevegthe court seemed to drg
a distinction: “It never said that Jawadswaot properly detained, only that the Unil
States would no longer treat him as suc¢d.”

From the documents submitted, there areegfees to Salim as “low level” enen
combatant, “HLEC” (presumably “high leN\eenemy combatant), and as no longer
enemy combatant. The second reviewtlyy Review Board found him to not be
enemy combatant, pose no danger to the UiBtates, and directed his release. Tl
if a two-step determination is required, 8ezond determination renged the first, ant

de
ew
w

ed

an
an

us
l

the third requirement for the MCA to applyuld not be satisfied. However, if the 2

07

determination is sufficient detaination of enemy combatastatus, then the court could

find the enemy combatant elemeatisfied as to Salim. €rcourt need not definitivel
resolve the issue of enemy combatant statukis juncture, as Defendants have
established they were acting as agentb®United States. All five requirements m
be met for the MCA to apply.

2. Soud - Defendants point to no documentation referring to Soud as an “€
combatant”. Defendants rely on documeeterring to him as a “probable member|
Libyan Islamic Fighting Group,” calling his capture a success in the war on terr
stating he “may have important informatiabout al-Qa-ida network” and that he n
pose a threat to U.S. persons and interdSGE No. 105, p. 3). Defendants admit n¢
of the documents they have obtaineddiacovery “use thespecific words ‘enemy

combatant™ to describe Soud, but contehd documents “make it clear that the G
determined that it was propgrdetain and then transfer, and then render, Solel &
17). Defendants contend “because the ClArdateed that it was @per to detain Sou
based on his membership in a terrorigiugr, this Court lacks jurisdiction over I

claims.” (d.).
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Section 2241(e)(2) does not state this claaks jurisdiction to hear the claims
anyone thought by the CIA to be a membertefeorist group. The statute states: “...

been determined by the United States teehbeen properly dateed as an enemy

combatant.” Defendants point to no evideBoed was ever determined to be an en
combatant by an Executive Branch tribunBlefendants’ reading of the statute wo

allow an agency memo’s mere refererioea possible affiliation with a terrori

of

as

01
ild
5t

organization to strip the federal courts ofigdiction to hear torture claims. Such a

reading would raise serious constitutionahcerns. Defendants have failed to pr

pve

Soud was ever determined by the United Staidsave been properly detained ag an

“enemy combatant”.

3. Gul Rahman - Defendants rely upon a CIA dpector General report fro

M

2005, three years after Rahman’s death in tuStody, to support the conclusion that he

was an “enemy combatant”. The Repstates Rahman was a “suspected Afg

extremist associated with the Hezbi mslaGulbuddin”. (ECF No. 106-11). It furthe

states that following Rahman’s renditionGOBALT six cables wergenerated: “Only

har

14

r

~

one of these cables, which reported tieonology of Rahman’s death, provided a

characterization of Rahman, describing hirmm&nemy combatari (ECF No. 106-11,
at p. 8). Defendants hapeesented no evidence Gul Rahman was determined to
enemy combatant prior to his death.

be

Plaintiffs argue no determination wasaeaas to Rahman’s status. (ECF No. 120,

p. 20). In Reply, Defendardsknowledge no formal determiran as to status was ma

e

prior to his death, but that Rahmaoutd be considered to be “awaiting sych

determination” within theerms of 8§ 2241(e)(2). The Complaint alleges Rahman

captured on October 29, 20@2d rendered by the CIA orodMember 5, 2002. (ECF No.

wa

1, 19 157-58). Rahman died in custody @vémber 20, 2002. He was in CIA custqdy

for less than 1 month, whighay not have been sufficient time for a formal Execu

tive

Branch tribunal determination. Also, 2002 wai®r to the use of CSRTs and prior to the

ORDER - 12
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enactment of the MCA in 2006. Defense counsel stated at oral argument CSRT

into use in July 2004.
There is little case law construing thevaiting such determation” language ir
2241(e)(2). The most extensive discussiona-Marri v. Wright, 487 F.3d 160 (4Cir.

SC

2007), vacated by en banc review. Therecthet rejected the Government’s argun;rnt
|-

that they planned to provigeetitioner with a CSRT in thieiture. The court noted

Marri had been in custody four years: “Hidharri is ‘awaiting’ a CSRT it is only becaus
he might, through the good graces of the Eigeusome day receive one. But he mi
not.” Id. at 173. The court further stat#te phrase “awaiting such determinatic
applies to “alien detainees captured anld beatside the United States—whom Cong
both believed had no constitutional right tiobas and expected would receive a CSH
Id. Gul Rahman was an alien detainee aaatland held outside the United Stal
However, as CSRTs were not in use & time of his death, it is not reasonablg

5e
pht
ess
RT.”
es.
to

consider him “awaiting such determirati from a CSRT or other Executive Branich

tribunal. Defendants hayeesented no evidence Rahmarswatermined by the Uniteg
States to have been propedetained as an enemy combatant prior to his d

d
patt

Defendants have not satisfied the cabe “awaiting such determination” language

should be read so broadly as to eanpass the alleged facts concerning Rahman.

V. Conclusion

This is not a case where the United Stedesnamed party. Nor have Plainti
brought suit directly against the CIA, military servicemembers, or governmn
employees. Instead this is an actioraiagt two individuals who were working
independent contractors with the CIA. Defemdassert an agency relationship with
Government, and thus have theden of proving it. They ka not done so. All of th
documentary evidence submitted with the MotmDismiss was directed at the issug
“enemy combatant” status, rattthe agency claims. (SE€F No. 106 and attachment
Defendants have not relied any of the language from their contracts with
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Government in arguing for angancy” determination. Defendants belatedly, at the

[IM¢

of oral argument, requested an evidenttegring, but did not convincingly argue what

evidence would be presented. Plaintiffs ogabihe request. On the instant record,
agency relationship is not established, g the Motion To Dismiss must be deni

the
ed.

None of the three Plaintiffs was tdemined by a Combatant Status Review

Tribunal to be an “enemy combatant.” Eatlhe three Plaintiffs’ status determinatigns

Is unique. Salim was initially determined lbe an enemy combatant and then later

determined by the Unlawfldnemy Combatant Review Bl at Bagram Airforce Bage

to not pose a threat to the United States. (88€ No. 121-1). The Executive Bran

made two conflicting, but tempdhaseparate, determinationstasSalim’s status. Soyd

was never determined by aniptial to be an “enemy coratant”. Defendants have n
presented any documentation that Soud wasified as an enemy combatant. The M

ch

ot
CA

clearly does not strip jurisdiction over Soud’s claims. Gul Rahman died approximat:

one month after he was captured and trareditco United States custody. No evide
has been presented that a status determmatks made prior to his death, and none

1ce

WaL

made by a CSRT. Gul Rahman was referreasttenemy combatant” in a CIA Report

in 2005, more than two years after his heathe MCA does not strip jurisdiction ov
Gul Rahman'’s claims unless the court findsias “awaiting such dermination” within
the meaning of 2241(e)(2). The court does not so find.

ITISHEREBY ORDERED:

Defendants’ Motion to Dismiss (ECF No. 105DENIED.

The Clerk shall enter this Order and furnish copies to counsel.

Dated January 27, 2017.

s/ Justin L. Quackenbush
JUSTIN L. QUACKENBUSH
SENIOR UNITED STATES DISTRICT JUDGE
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