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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
MICAH ISAAC GOODWIN, No. 2:15-CV-00319-MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
CAROLYN W. COLVIN, SUMMARY JUDGMENT
Acting Commissioner of Social Security, ECF Nos. 18, 21
Defendant.

Doc. 24

BEFORE THE COURT are the padieross-motions for summary

judgment. ECF Nos. 18, 21. The partessented to proceed before a magistrate

judge. ECF No. 9. The Court, havingiewed the administrative record and the

parties’ briefing, is fully informedFor the reasons discussed below, the Cour

denies Plaintiff’'s motion (ECF No. 18nhd grants Defendant’s motion (ECF Na.

21).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

1383(c)(3).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqadse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from th

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 2

al

D5(g) is

S 1o

g

e

trict




10

11

12

13

14

15

16

17

18

19

20

court “may not reverse an ALJ’s decisionamtount of an error that is harmless.

Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate

nondisability determination.’ld. at 1115 (quotation and citation omitted). The

party appealing the ALJ’s decision generdlgars the burden of establishing that

it was harmed.Shineski v. Sander§56 U.S. 396, 409-410 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s

impairment must be “of such severity tlna is not only unable to do his previous

work[,] but cannot, considering his age, edtion, and work experience, engagg in

any other kind of substantial gainful wonrlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.9Ha)(4)()-(v). At sep one, the Commissioner
considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 4
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the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s {
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88

404.1520(g)(1); 416.920(g)(1). If the claimannhot capable of adjusting to oth

“||ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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“||ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND

work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts thbe Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS
Plaintiff applied for child’s insurase benefits and supplemental security

income benefits, pursuant to Titles HdaXVI, respectively, on April 27, 2012,

alleging disability since Mag1, 2007. Tr. 129-45. Plaintiff's applications were

denied initially, Tr. 83-89, and on reconsidtion, Tr. 97-101. Plaintiff appeare
at a hearing before an Administrativen.dudge (ALJ) on February 18, 2014. ]
28-52. On April 11, 2014, the ALJ dexd Plaintiff's claim. Tr. 10-20.

At the outset, the ALJ found that Riaff met the requirements of the Act
with respect to his child’s insuranbenefit claim because Plaintiff had not
attained age 22 as of May 007, the alleged onset dafér. 12. At step one, t
ALJ found that Plaintiff had not engagedsinbstantial gainful activity after onsg

May 11, 2007. Tr. 12. At step twogetlLJ found that Plaintiff has the followir

GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 6
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severe impairments: morbid obesitywlback pain status post motor vehicle

accident; schizoaffective disorder; and peiity disorder, NOSTr. 12. At step

three, the ALJ found that Plaintiff does ma@tve an impairment or combination of

impairments that meets or medically equalsted impairment. Tr. 14. The ALJ

then concluded that Plaintiff has the following RFC:

... claimant has the residual functiorapacity to perform light work as
defined in 20 C.F.R. 8 404.1567@nd 416.967(b) except he can only
occasionally climb stairs and rampsl|dme, stoop, kneel, crouch or craw
and never climb ropes,dders, or scaffolds. Hghould avoid all exposure
to hazards, and have pablic interaction, andever or seldom have

superficial (defined as non-cooperafvnteraction withcoworker[s] and
supervisors. He should deal wtthings rather than people, and be

essentially isolated. Proximity to othésok if he is not required to interact

with them and has onlyccasional supervision.
Tr. 15. At step four, the ALJ found thataintiff has no past relevant work. Tr.
19. At step five, the ALJ found that, cahering Plaintiff's age, education, work

experience, RFC, and the testimony ebaational expert, there are jobs in

significant numbers in the national economy that Plaintiff could perform, such as

housekeeping cleaner, agricultural productsespand cafeteria attendant. Tr. 2
On that basis, the ALJ concluded that rtidfi is not disabled as defined in the

Social Security Act. Tr. 20.

0.

On September 21, 2015, the Appealsi@ol denied review, Tr. 1-5, making

W)

the Commissioner’s decision final for purposes of judicial revieee42 U.S.C. |

1383(c)(3); 20 C.F.R. §8 416181, 422.210.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision den
him child’s insurance benefits under Titleand supplemental security benefits
under Title XVI of the Social Security Act. ECF No. 18. Plaintiff raises the
following issues for this Court’s review:
1. Whether the ALJ properly wghed the medical opinion evidence;
2. Whether the ALJ fully developed the record; and
3. Whether the ALJ made a proper step five finding.
ECF No. 18 at 2; 6-20.
DISCUSSION
A. Medical Opinion Evidence
First, Plaintiff faults the ALJ for discrediting the opinion of examining
psychologist W. Scott Maee, Ph.D., and examining physician William Shankj
M.D., and for giving more weight to tlapinion of reviewing psychologist Jose
Cools, Ph.D., and reviewing physician Darteisazi, M.D. ECF No. 18 at 5-18.
There are three types of physiciat{g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

but who review the claimant’s filemonexamining or reviewing physicians).”

Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtto their specialty over that of

nonspecialists.”ld. (citations omitted).

g

If a treating or examining physicianopinion is uncontradicted, an ALJ may

reject it only by offering “clear andonvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately suppc
by clinical findings.” Bray v. Comm’r of Soc. Sec. Admbb4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&sd brackets omitted). “If a treating or
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific dilegitimate reasons that are supportg
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81
F.3d821,830-31(9th Cir. 1995).
1. Dr. Mabee

Dr. Mabee performed a consultative exaation in February 2013. Tr. 24

305. He diagnosed schizotypal personaligorder and dysthymic disorder, ear

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT -9
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onset. Tr. 298-99. Dr. Male opined that Plaintiff symptoms were markedly

severe in four areas and moderately sevwe two others. Tr. 298. Regarding

Plaintiff's functioning, Dr.Mabee specifically opined that Plaintiff was markedly

impaired in three areas: (1) the abilitygerform activities within a schedule, (2
complete a normal work day and warkeek without interruptions from
psychologically based symptoms, and (3)ntan appropriate b&vior in a work
setting. Tr. 299. The ALJ gaviis opinion little weight. Tr. 18.

Because Dr. Mabee’s opinion was codicéed by Dr. Cools, Tr. 34-36, th
ALJ was required to providgpecific and legitimatesasons for rejecting Dr.
Mabee’s opinion.Bayliss 427 F.3d at 1216.

First, the ALJ assigned little weigtd Dr. Mabee’s opinion because Dr.
Mabee’s test results were invatide to Plaintiff’'s over-reporting of
psychopathology. Tr. 13, 18 (citing Tr. 298)he ALJ reasoned that Plaintiff's

exaggeration undermined Dr. Mabee’s opmthat Plaintiff's functioning was

markedly impaired. Tr. 18. An ALJ maliscredit a physician’s opinions that are

unsupported by the record as a whol®yobjective medical findings, and an A
may permissibly rely on evidence of exagd®n as diminishing the credibility ¢
a claimant’s complaintsSee Batson Yomm’r of Soc. Sec. Admji359 F.3d

1190, 1195 (9th Cir. 2004Tonapetyan v. Halte242 F.3d 1144, 1148 (9th Cir.

2001). Here, the ALJ found Plaintifffgrofile was invalid due to over-reporting

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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psychopathology. Tr. 18 (citing Tr. 298lFor example, the ALJ found that
elevated scores on gimms of the MMPI-2-REindicated Plaintiff’s profile was
invalid due to over-reporting (Dr. Mabee notédt Plaintiff'selevated F-r scale
score of 120 indicated over-reporting). Tr. 18 (citing Tr. 298). The ALJ furth
found that Plaintiff's validity scales sugged that he responded “true” to most
the test questions, and Plaintiff's profileutd not be interpreted because his sg
were likely an exaggeration of his theurrent psychological functioning. Tr. 1¢
(citing Tr. 298). The ALJ provided a specific reason supported by the recorg
giving Dr. Mabee’s opinion little weight.
Second, the ALJ found that Dr. Medss opinion provides no objective bg
for the limitations assessed.. 8. An ALJ may properly reject an opinion tha
unsupported by objective finding8atson 359 F.3d at 1195. The ALJ found, 4
noted, that test scores showed Plé#ietxaggerated his symptom complaints, yé¢
Dr. Mabee assessed significant limitatiohs.addition to this inconsistency, the
ALJ found that Dr. Mabee “did not providay basis for the degree of limitatior
given.” Tr. 18 (citing Tr. 297-305). Similg, the ALJ found that Dr. Mabee us

a check-box form with few objective fintfys supporting the degree of limitatio

1 The Minnesota Multi Phasic Personalitientory-2 Restructured Form, was
published in 2008.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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assessed. Tr. 18 (citing ’99-301). An ALJ may penssibly reject check-the-

box reports that do not contain any explamatf the bases for their conclusions.

Crane v. Shalala76 F.3d 251, 253 (9th Cir. 1996). This too was a specific a
legitimate reason to give Dr. Mae’s opinion little weight.
Next, the ALJ gave three reasons diiscrediting DSHS evaluations in

general. Tr. 18. PIaiiff challenges these generalasons for discrediting the

DSHS evaluations, to the extent that &le) also relied on these reasons when| she

gave Dr. Mabee’s opinion little weight. EQNo. 18 at 6-12. For example, the
ALJ found that DSHS evaluations are laggbésed on a claimant’s self-report,
the ALJ found that Plaintiff's statements wera entirely credible. Tr. 16, 18.
ALJ may discredit an opinion thath&sed on a claimant’s exaggerated or
otherwise unreliable self-reporgee Guillen v. Comm’r of Soc. Sec. Adn#007
WL 1454982 at *2, 232 F. App’x 699, 7@2th Cir. 2007) (unpublished) (“We

held that the ALJ’s reliance on a testifgiphysician’s opinion over the claiman

treating physician was based substantial evidence besauthe claimant’s ‘self-

reports were exaggerated’ thus nmakthe treating physician’s report likewise
unreliable”) (citingSandgathe v. Chatet08 F.3d 978, 980 (9th Cir. 1997)).
Plaintiff does not challenge the ALJ’s néga credibility finding in this Court,
and therefore any challenge to thatling is waived on appeaHughes v. Astrug

357 F. App’x 864, 866 (9th Cir. 2009) (unpished) (holding failure to challeng

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 12
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the ALJ’s credibility finding in the distriatourt waives any challenge to that

finding on appeal). Becausigere was a lack of suppimg objective evidence and

Plaintiff over-reported his symptoms on testing, the ALJ’s finding that DSHS

reports are generally based a claimant’s self-report appears borne out in this

case, and on this record is a specific Egitimate reason to discredit Dr. Mabee

opinion.

S

Another general reasadne ALJ gave for discrediting Dr. Mabee’s opinipn

is that, because it was rendered for theopse of determining Plaintiff's eligibility

for state assistance, Plaintiff had aoantive to “overstate his symptoms and

complaints.” Tr. 18. It is well-settlad the Ninth Circuit that the purpose for

which medical reports are obtained doesprovide a legitimate basis for rejecting

them. See Lester v. ChateB1 F.3d 821, 832 (9th Cir. 1995). An examining

doctor’s findings are entitled to no less gl when the examination is procurefl

by the claimant than when itabtained by the Commissioned. In the absencg

\1%4

of other evidence undermining the credibilitfiya medical report, the purpose for

which the report was obtained does not proadegitimate basis for rejecting it

Reddick v. Chaterl57 F.3d 715, 726 (9th Cir. 1998 Moreover, an ALJ “may

not assume doctors routinely lie in order to help their patients collect disability

benefits.” Lester 81 F.3d at 832. To the extehte ALJ relied on the general

nature of DSHS evaluations, and gplcant’s purported resulting incentive to

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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overstate his symptoms and complaints, Ah.J erred. The error, however, is
harmless. The ALJ citedlwr specific, legitimate reasons supported by subsi
evidence (such as Plaintiff's over-reporting and the lack of supporting object
evidence) which support the Alsliejection of the opinionSee, e.g., Morgan v.
Comm’r of Soc. Sec. Admiri69 F.3d 595, 601-02 (9th Cir. 1999). Therefore
outcome is the same despite the impropasoning. Errors that do not affect th
ultimate result are harmlesSee Parra v. Astryet81 F.3d 742, 747 (9th Cir.

2007);Curry v. Sullivan 925 F.2d 1127, 1131 (9th Cir. 199Bpoz v. Sec'’y of

Health & Human Servs734 F.2d 1378, 1380 (9th Cir984). Here, for example

Dr. Mabee’s report is also inconsistent with reports by providers that Plaintif
affect, mood and concentrati were generally normabee, e.g Tr. 332 (alert,
cooperative, normal mood aaffect, normal attention span and concentration
noted by Dr. Bala in August 2013); T336 (same noted by provider in Septem
2013); Tr. 345 (same noted in October 2013); Tr. 349 (same in December 2
Another general reason the ALJ gavassigning little weight to these
opinions is that DSHS rules governing ttefinition and assessment of disabilif
differ from those of the Social Security Athistration. Tr. 18. The regulations
provide that the amount of an acceptatburce’s knowledge of Social Security]

disability programs and éir evidentiary requirements may be considered in

evaluating an opinion, regardless of tberge of that understanding. 20 C.F.R|

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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404.1527. And, the regulations alsquee that every naical opinion will be
evaluated, regardless of its sour@® C.F.R. § 404.1527(@and 416.927(c).
Although state agency disability rules yrdiffer from Social Security rules
regarding disability, it is nalways apparent that theffdrences in rules affect g
particular physician’s report without further analysis by the ALJ. Here, the [
form defines marked as taery significant limitatioron the ability to perform ong
or more basic work activit[ies] Tr. 299. As noted ifBteinmetz v. Colvjr2016
WL 697141 at *5 (E.D. Wa., Feb. 19, 2016)rther analysis by an ALJ may be
needed where a DSHS form does not detemss. Here, the terms are defined

However, as with the purpose for whithe report is created and any purported

built-in incentive to overstateomplaints , any error by the ALJ in relying on the

difference in agency definitions issal clearly harmless because the ALJ’s
remaining reasons are specific, legitimatd &lly supported by the record.

Moreover, the ALJ relied on the opinion of testifying psychologist Josg
Cools, Ph.D, and gave his apn significant weight, as another reason to give

Mabee’s opinion less weight. Tr. 17t(ieg Tr. 33-36). The opinions of non-

treating or non-examining physans may serve as subsiahevidence to reject an

examining physician’s opinion when it isrtsistent with independent clinical

findings or other evidence in the recoffhhomas v. Barnhar78 F.3d 947, 957

D

-

ph

Dr.

(9th Cir. 2002) (citingMlorgan, 169 F.3d at 600)). Dr. Cools reviewed the recqrd

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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and disagreed with Dr. Malke’s diagnosis of schizotypal personality disorder,
his [rule out] diagnosis of borderlinet@llectual functioning (BIF). Tr. 13, 17

(citing Tr. 33-34, 299). The ALJ credited.OZools’ opinion that neither diagno

is well supported by the recordd. The ALJ further credited Dr. Cools’ opinion

that schizotypal personality disordermisvery complicated diagnosis,” and
typically it is not made until a providéias had an extendeeriod of regularly
observing a patient’s interaction, a situation which obviously was not possib
during a single sixty-minute evaluation..Ti7 (citing Tr. 34). An ALJ may reje
an opinion that is unsupported by objectivelings or by the record as a whole
Batson,359 F.3d at 1995. The ALJ gavéegitimate reason for crediting Dr.
Cools’ opinionratherthanDr. Mabee’s.

With respect to Dr. Mabee’s rule aliagnosis of BIF, the ALJ further fou
that there has been no testing of Rifito support this potential diagnosis;
moreover, no review of Plaintiff’'s schomcords provides a basis for a BIF
diagnosis. Tr. 17 (citing Tr. 299). @&ltomplete lack of objective findings
supporting Dr. Mabee’s dignoses was a specific, legitimate reason to give lin
weight to Dr. Mabee’s opinion.

2. Dr. Shanks

In February 2013, orthopedist WilliaBhanks, M.D., examined Plaintiff.

Tr. 13 (citing Tr. 307-12). Dr. Shanksiopd that Plaintiff’'s lumbar spine

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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condition limited him to sedentary worHK.r. 13 (citing Tr. 311-12). The ALJ g3
Dr. Shanks’ opinion little weight. Tr. 18 (citing Tr. 312).

Because Dr. Shanks’ opinion was codtcted by Dr. Ghazi, Tr. 31-32, th
ALJ was required to providspecific and legitimatesasons for rejecting Dr.
Shanks’ opinion.Bayliss,427 F.3d at 12216.

First, the ALJ gave Dr. Shanks’ opomi little weight because his findings
“slight displacement of [the] S1 nexvoot” and “degenerative disc disease
significant for his age” are mentioned by Dra8ks for the first time in the reco
Dr. Shanks opined that Plaintiff's x-ray in 2013 (Tr. 314-15) remained uncha
from the prior one in 2007 (Tr. 266-6@nd the ALJ found these findings are
completely contrary to all prior exams and testing, which were normal or neg
Tr. 13, 18 (citing Dr. Shanks at T309). An ALJ may dicredit a physician’s
opinions that are unsupported by the rdcas a whole or by objective medical
findings. Batson 359 F.3d at 1195. An ALmay credit a nonexamining
physician’s opinion over that of an exammgiphysician if it is supported by oth¢
evidence in the record and consistent withAihdrews v. Shalaléb3 F.3d 1035,
1041 (9th Cir. 1995)Sousav. Callahan 143 F.3d 1240, 1244 (9th Cir. 1998).

Here, after reviewing the record, Dr. & opined that no clear diagnosis
radiculopathy had been maaed he opined the record shows that there had |

no definite diagnosis with respect to bgekn other than “just low back strain.”
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Tr. 31;see alsalr. 63 (In August 2012, SSkeviewing physician Nathaniel
Arcega, M.D., noted #t there was no spinal MRI in the reconaherely a
reference to one in 2007: “PCP summafyRI done in 2007 indicated some
lower lumbar nerve abutment [but] nmpusions or other abnormalities is not
accepted as no [acceptable medstalrce] reviewed [the] MRI.S. Dr. Ghazi
further testified that the imaging studiesR¥intiff that are parof the record are
typical for people who are morbidbbese. Tr. 17-18 (citing Dr. Ghazi’s
testimony at Tr. 31); Tr. 314 (Februaryl3MRI showing only minimal to mild
findings);seealso Tr. 63 (exam in July 201Zhewed normal range of motion
throughout; non-antalgic gait; normatesigth and negative SLR); Tr. 13 (citing
Tr. 270) (electrodiagnostic studies ilyJA0O08 were normal); Tr. 13 (citing Tr.
251-252) (Dr. Young diagnosed chronic low back pain, without any true clini
objective findings; he found that Plaintiftd no significant physical limitation,
and opined that Plaintiff had no physical restrictions that would prevent him

working). Similarly, in January 2012, treatment provider Amanda Baker, CN

2 An MRI was obtained after Dr. Arcegadpinion, on February 27, 2013 (Tr. 31
*On November 1, 2012, Norman Stal&y.D., affirmed Dr. Arcega’s opinion anc
observed that there had been no newlifigs since a “benign CE” was performd
by Kenneth Young, D.O. on July 19, 201P:.. 71, 79 (referring to Tr. 251-52).
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noted she gave Plaintiff a referral to physical therapy for complaints of low b
pain in November 2011, Tr. 208, but Plaintiff failed to follow through, Tr. 201

further suggesting that back pain symptomsaness severe thafieged.

ack

Because Dr. Ghazi’'s opinion was supported by and consistent with other

evidence in the record, this was a speclégitimate reason to give limited weig
to Dr. Shanks’ opinion.

B. Duty to Develop the Record

ht

Next, Plaintiff faults the ALJ for failingo develop the record with respect to

Plaintiff's mental impairments and limitains. ECF No. 18 at 18-20. An ALJ
a social security case has an indepentdaty to fully and fairly develop the
record and to assure that the glant’s interests are consideredTbnapetyan,
242 F.3d at 1150 (citin§gmolen v. ChateB80 F.3d 1273, 1288 (9th Cir. 1996).

Ambiguous evidence, or the ALJ’s own findititat the record is inadequate to

allow for proper evaluation of the evidenteggers the ALJ’s duty to “conduct an

appropriate inquiry.”ld. (citations omitted). The AlLthay discharge this duty in

several ways, including: subpoenathg claimant’s physicians, submitting
guestions to the claimant’s physiciansntnuing the hearing, or keeping the
record open after the hearing to allsupplementation of the recortt. (citing

Tidwell v. Apfel 161 F.3d 599, 602 (9th Cir. 1998molen80 F.3d at 1288.

Here, this Court finds that the eeiace of mental impairment and limitatipn
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was not ambiguous nor the record ieqdate for proper evaluation of the
evidence.
Plaintiff did not allege that he was unald work due to mental limitation

Instead, he alleged that he washlado work due to bulging discs,

S.

herniated/fractured discs, and back issubs 156. The ALJ found, however, that

August 2013 notes by Plaintiff's treatipgysician, Juan Bal&.D., show that

Plaintiff reported depression and irritidtly and requested medication. Tr. 13

(citing Tr. 330, 332). At step two of the sequential evaluation, the ALJ found that

schizoaffective disorder and personalitgatder NOS are severe impairments.
Tr. 12.

The ALJ went on to find that in Segpphber 2013, Dr. Bala’s records show
that Plaintiff had received no mentaalth treatment, and had stopped taking
Risperidone because he said that itseal hypersomnolence. Tr. 13 (citing Tr.
334). The ALJ opined that if Plaintiff’'s m&al health problems were not severs
enough to motivate him to pursue treatméns difficult to accept his assertion
that they are disabling. Tr. 17. The Ahadditionally found that Plaintiff's ments
condition improvedvithoutmedication, again indicating lack of significant
limitations. Tr. 13 (citing Tr. 346) (symptoms of schizoaffective disorder not
Dr. Bala to be controlled, even affelaintiff stopped Risperidone). The ALJ

further found that Plaintiff engaged aver-reporting and exaggeration of his
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mental problems when he was evaluate®hyMabee, also indicating a lack of

honesty about his condition. Tr. 16 (citifig 298). The reviewing psychologis

Dr. Cools, found that the record was adequate for him to review and form an

—r

opinion of Plaintiff's RFC. Tr. 35-36. &htiff complains of “scant evidence,” hut

Plaintiff failed to seek treatment, andstPlaintiff’'s responsibility to present

evidence to establish disability. HeRdaintiff has undergone a consultative

examination. Another psychologist, JoeCools, Ph.D., reviewed the record and

testified that Plaintiff was fully able tanderstand, learn, remember and “carry
simple/routine instructions and attend aregular basis.” (Tr. 36). Dr. Cools
opined that Plaintiff was limited to sugieial social interaction, as the ALJ
assessed in the RFC. Tr. 15 (citing Tr. 36).

Because the record was not ambiguows,was the evidence insufficient
a disability determination, the ALJ filled her duty to develop the record.
C. Step Five Finding

Plaintiff faults the ALJ for presemty an incomplete RFC to the vocation

expert. ECF No. 20. “An ALJ muptopound a hypothetic&b a [vocational

out

for

Al

expert] that is based on dhieal assumptions supported by substantial evidenge in

the record that reflectd! the claimant’s limitations."Osenbrock v. ApfeR40

F.3d 1157, 1165 (9th Cir. 200(gmphasis added). “If the assumptions in the

hypothetical are not supported by the relcéhe opinion of the vocational expert
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that claimant has a residual workiogpacity has no evidentiary valueGallant v.
Heckler, 753 F.2d 1450, 1456 (9th Cir. 1984}t is, however, proper for an ALJ
to limit a hypothetical to those impairmerihat are supported by substantial
evidence in the recordOsenbrock240 F.3d at 1165.

Here, Plaintiff provides no support foligtassertion other than the previo
allegation that the ALJ improperly weighéhe medical evidence. This Court
previously found that the ALJ properly\galittle weight to the opinions of Dr.
Mabee and Dr. Shank3 hus, their assessed ltations, unsupported by
substantial evidence, wepeoperly excluded from the hypothetical question pq
to the vocational expert. Accordingyis Court does not find error.

CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence and freeharmful legal error.

IT IS ORDERED:

1. Defendant’s motion for summary judgment (ECF No. 2GRANTED.

2. Plaintiff's motion for summary judgment (ECF No. 18DENIED.

The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aBOSE

the file.
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DATED this 29th day of December, 2016.

S/ Mary K. Dimke
MARY K.DIMKE
U.SMAGISTRATE JUDGE
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