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. Equifax Information Services et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RUSSELL D. ROSCO and BONNIE

R. ROSCO, NO: 2:15CV-325RMP
Plaintiffs, ORDERGRANTING MOTIONS FOR
V. SUMMARY JUDGMENT AND

DENYING MOTION TO STRIKE
EQUIFAX INFORMATION
SERVICES; AMERICREDIT;
COSTCO WAREHOUSE;
EXPERIAN INFORMATION
SOLUTIONS; FIRST BANK
MORTGAGE; LAFONTAINE
TOYOTA; REGIONAL
ACCEPTANCE; ADVANTAGE
GROUP; TIDEWATER CREDIT; and
TRANSUNION LLS,

Defendard.

Doc. 168

BEFORE THE COURTareaMotion for Summary Judgmefited by
Defendant LaFontaine Toyota (“Laftaine”)y ECF No. 117a Motion for
Summary Judgmerfiled by Defendant Tidewater Finance Company
(“Tidewater”), ECF No. 120and LaFontaine’s Motion to Strike, ECF No. 136

The Court has reviewed the motiotige recordand is fully informed.

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING

MOTION TO STRIKE~ 1

Dockets.]

ustia.com


https://dockets.justia.com/docket/washington/waedce/2:2015cv00325/70676/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/2:2015cv00325/70676/168/
https://dockets.justia.com/

1C

11

12

13

14

15

16

17

18

18

20

21

ANALYSIS
The moving party is entitled to summary judgment when there are no
disputed issues of material fact when all inferences are resolved in favor of the
nortrmoving party. Northwest Motorcycle Ass’n v. United States Dep'’t of Agric.
18 F.3d 1467, 1471 (9th Cir. 199£&ED. R.Civ. P.56(c). If the noAmoving party
lacks support for an essential element of their claim, the moving party is entitle

judgment as a matter t#w regarding that claimSee Celotex Corp. v. Catrett

477 U.S. 317, 323 (1986)mportantly, at the summary judgment stage, the Cour

does not weigh the evidence presented, but instead assumes its validity and
determines whether it supports a necessary eleofidime claim.ld. To prevail at

the summary judgment stage, a party must establish that a fact cannot be gent

disputed and that the adverse party cannot produce admissible evidence to the

contrary. FED. R.Civ. P.56(c). Once the moving party imnet their burden, the
nortmoving party must demonstrate that there is probative evidence that woulg
allow a reasonable jury to find in their favd8ee Anderson v. Liberty Lohky77
U.S. 242, 251 (1986).

As a preliminary matter, the Court notes tR&intiffs filed a responsewith
attachmentdp the reply briefs of both LaAtaine and TidewateiSeeECF Nos.
135(1352). Since these documentgre filed after Defendants submitted their

reply briefs, they arampermissible Surreplies” despitePlaintiffs’ argument that

they were only responding to what they allege is a “change in defense strategy|.

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING

MOTION TO STRIKE~ 2
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ECF No. 138 at 2. However, dieto Plaintiffs’ pro se status, the Cowill not
strike the documen@ndhasconstruedall of Plaintiffs’ pleadings liberally See
Bernhardt v. Los Angeles Ct339 F.3d 920, 925 (9th Cir. 2008 ourts have a
duty to construe pro se pleadings liberally 7).

As this Court previously held in response to motions to dismiss from othg
defendants in thimatter,Plaintiffs allegea deprivation of their rights, bail to
specify whch statutes they seek to invoke beyond the statement of purpose of
Fair Credit Reporting Acr uponwhich provisions of the Constitution their
claims rely. Defendantsnterpret Plaintiffs’claimsasseeminglyalleging a
violation of 15 U.S.C 8 1681b(f)for the improper use @cquisition of a credit
report and Plaintiffs’ responses adhere to that theory. Therefore, thie Cou
construedlaintiffs’ First AmendedComplant as alleging that LaFontaine Toyota
and Tidewater improperly accessed and used their creditseptirout a
permissible purpose.

Defendantgite Godby v. Wells Fargo Bankl.A, 599 F. Supp. 2834, 938
(S.D. Ohio 2008)for the proposition thah order to sustain a claim of improper
acquisition of a credit repqra paintiff must establish the following three
elements”(1) [t]hat there was a ‘consumer repavithin the meaning of the

[statuté; (2) [t] hat the defendantsed or obtained it; an(iii) [t] hat the defendant

! The Court addressthis argument below in analyzing the merits of this case.

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING

MOTION TO STRIKE~ 3
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did so without gpermissible statutorgurpose. ECF Ncs. 117 at 4and 120 at 5
The statute explicitly states a number of “permissible purposes” thaistdp the
furnishing of a consumer report, includitigjo a persorwhich [any consumer
reporting agency] has reason to beliey8) intends to use the information in
connection with a credit transaction involving the consumer on whom the
information is to be furnished and involving the extension of credit t¢he
consumer. . ..” 15 U.S.C. § 1681(a).

Both Defendants argue, and Plaintéi$mit, that Mr. Rosco signedceedit
application while at LaFontaine Toytaar dealership, which Defendants argue
provided them with a permissible purpose to access Mr. Rosco’s credit¥eport.
The terms of the credit applicatisigned by PlaintifMr. Rosco staté¢hat:

| authorize dealer and any creditor to which dealer submits my

application, together with any affiliates, agents, service providers or

assignees of the dealor creditor (“you” or “your”) as follows. You

may investigate my credit and employment history, obtain consumer

reports on me and contact my references in connection with this

application. If an account is opened for me in response to this
application | authorize you to: obtain credieports on me for the
review, update, extension or collection of my account or other

legitimate business purpose related to my account; contact my
references and other creditors in connection with the collection of my

2 Defendants also state that Defendants never acceksntiff Mrs. Rosco’s
credit report. SeeECF No. 120 at 8Plaintiffs have not responded in any
meaningful way to that assertion and the Caadeps Defendants’ representation

as true.

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING
MOTION TO STRIKE~ 4
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account including the location of my financed or leased vehicle, and

release information about your credit experience with me as permitted

by law.
ECF No. 1181 at 2. The Court need not look any further than the tel® of
U.S.C. § 16810 determinehat this credit application explicitly granted
LaFontaine Toyota permission to look into the Rosco’s credit, and for Tidewate
do the same as one of LaFontaine Toyota’'s “affiliates, agents, service provider
assignees.”

Despite the clear languagétbe agreement signed by Mr. Rosco, Plaintiffs
focus on their assertisthat they had not yet chosen a parreached thetageof
the carbuying process when financing of a vehicle would océ&laintiffs argue
that “[a] key item that the Defendantaserlooking is'to purchase a vehic[sic].’
Thisis a disputed factThe Plaintiff has maintained alofgjc] that he did not look
at, tesirive or select a vehicle to purchase.” ECF No. 126 at 2. They assert th
“the defendants are basing theaim that theravas a purchase being made that
required financing.Thus, their dependence on tbygnion is misphced and
outright inappropriate.’d. at 6. The Court understands these crygtatemers
to argue that there is a disputed issue of nat@ct becausPlaintiffs had not yet

purchased a vehicland, thereforeDefendants had no permissible poseto

access their credit.

r to

S Or

at

Plaintiffs have not cited any law that would support their argument that they

must have selected a car, committed to purchasing it, and then individually

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING

MOTION TO STRIKE~5
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solicited financingrom each individual Defendaimt order for theDefendantdo
have a permissible purpose to acd@lsantiffs’ credit report. In fact®laintiffs’
own statements negate that argumentdardonstrate their understanding that a
credit check can be completed prior to thalfsteps of the cabuying process
Plaintiffs referenceadvicefrom a relative when they state that “[t]he cousin’s
advicewas to ask the finance manager to do a praknyi credit check to garner
from thefinance mangejsic] the most likely financing options you might be
eligible for via theirfinancing sources. ECF No. 126 at 2. In accordance with
that advice, Plaintiffactively sought out information regarding ithienancing
options tlough a preliminary credit check, a fact that is further suppdrygetie
presence oMr. Rosco’ssignature on the credit application.

The record reflects that Plaintiffs did not receive positegponses from
Defendants as none of thenaswilling to extendcreditto Plaintiffs under their
requested terms. Following that negative outcdptantiffs now attempt to argue
that they never truly sought financing despite the explicit terms of Mr. Rosco’s
credit application.

Plainiffs’ responseo the present motionsicluding their filed sureplies,
furtherestablishthat there is no genuine dispuégardingmaterial facts.Plaintiffs
admit that Mr. Reco signed a credit applicatifor purposes of determining
whether they could obtain financintpey identify the cars they would have like

to buy, and they support their opposititmsummary judgmentith irrelevant

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING
MOTION TO STRIKE~ 6
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details regardinghe carbuying processSee e.g.ECF No. 1261. At the
summary judgment stage, the Court determines whether or not there is any ge
iIssue of material fact, “material” being the operative wdfnly disputes over
facts that might affect the outcome of the suit under the governing law will
properly preclude the entry of summary judgment. Factual disputes that are
irrelevant or unnecessary will not be countedriderson v. Liberty Lobby77
U.S. 242, 248 (1986 )Plaintiffs’ arguments that they had not made a purchase g
had not completed anything that would create a retail install contract are
irrelevant. Similarly, heir citations to guidefrom the Michigan Secretary of
State explaining the cdruying process do nothing to vitiate the sufficiency of the
credit application as providing@ermissble purpose for Defendants to access Mr.
Rosco’s credit.

In addition to opposing Defendahtaguments, Plaintiffs request that the
Court denythe motions for summary judgmemt defermaking aruling until
further discovery is completed because they allege that Defernpiemstsss
documents that would disprove Defendaatgsjiuments. SeeECF No. 127 al-2.
They argue that

[i] tis these missing documents; purchageements in addition to the

agreements between dealership and all ofittagcial entities defining

RIC and purchase agreement, that are needed Ipyain&ff to debunk

the supposed purchase argument that is being propagated by the

defendants.Without a purchase, there is no Rkhd thus no need to
contactanyone about purchasing a RIC.

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING

MOTION TO STRIKE~ 7

nuine

nd




1C

11

12

13

14

15

16

17

18

18

20

21

The Court finds thatane of these documernsrelevant to create a genuine
iIssue of material fact regarding whether Defendpatmissiblyaccessdthe
Rosco’s credit. Bwigning the crdit application Mr. Rosco granted the
permission thalhe now argues did not exist. Additionally, the request to reserve
ruling on Defendants’ motions pending discovery ®laintiffs arguevould
disclose these documents illuminates the contradictory nature of Plaintiffs’
arguments. Plaintiffs argue that they never entered into a purchase agreainen
then ask the Court to allow discovery to proctedllow themaccess to a
purchase agreeent that apparently does not exisheTCourtfinds no good cause
to reserve ruling on Defendants’ motions

Plaintiffs attempt to analogize their clainvgh the underlying facts of
Andrews v. TRW, In225 F.3d1063, 1067 (9th Cir. 20000eVv’'d on otter
grounds 534 U.S. 19 (2001py stating that “[ijn the Andrews case an identity
theft[sic] committed the fraud of impersonation, whergsay in the instant case
the dealershigommitted the fraud that a purchase agreement had been
accomplished andf/dhatplaintiff had chosen a vehicle to purchdsECF No. 126
at 5. InAndrews a plaintiff sought relief from those who accessed her credit
report when an identity thief was applying for credit using her informaf@s.

F.3d 1063 Under very diffeent circumstanceshe Roscosdmit to visiting a car

dealership after they had an interest irka“Sorrento thafMr. Rosco’s]wife

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING

MOTION TO STRIKE~ 8
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wanted or the Kia Optimthat the Plaintiff had seen in the dealership’s onliné ad
ECF No. 1261 at 2;they intended téollow the advice of their relative t@sk the
finance manager to do a preliminangdit check to garner from the finance
mangelsic] the most likelyfinancing options you might be eligibler via their
financing sources,id.; and Mr. Rosco signed a credit application explicitly
granting Defendants and others access to his credit report. fabesevhich the
Court draws from Plaintiffs’ admissiorere entirely distinguishable from those
underlying thecase inAndrews

Seeningly in reagnition of the fact that Mr. Rosco signed the credit
application that defeats Plaintiffs’ claims, Plaintiffs have expanded on thienscla
to argue that they were fraudulently induced to signdreatit application. In the
surreply, Plairiffs seem to summarize their opposition to summary judgment by
arguingthat “[t] here are two very important factual questions that have yetto b
addressed by the Defendant§1) fraud by induction in regards to credit
application[sic], (2)Defendant aFontaine fraudulently representing to third
parties (the financial entities) that Plaintiff was purchasing a used 2014 Kia
Sorentd. ECF No. 135 at 2Thesecond point is irrelevant considering the terms
of the credit applicatiobecause no actual purchase was required to authorize th
credit searchbut the Court will address Plaintiffrst “factual question.”

Plaintiffs argue that:

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING

MOTION TO STRIKE~9
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[tihe Plaintiffs have stated in thedleclarations that the credit
application was signed toagher the Finance Managergpinion in
regards to which vehicle (Kia Sorento or Kia Optima) would be the best
option for theRosco’s [sic]. Any purpose suggested by any of the
defendants other thathe direct inquiry by the dealership would be
impermissille purposdgsic]. Thediscussion with the salesperson was
the credit application would only be seen bynployees of the
dealership and not by any other financial entity; any other usieeof
document is fraudulent.

ECF No. 135 at 3.

Plaintiffs cannotreate a genuine issue of material fact by making bare,
unsupported claims that a salesperson induced Mr. Rosco to sign a document
telling him that the dealership would not do what the credit application explicitly
allowed Plaintiff signed thecredit applicationn an attempt to seek ouhéncing
options and now sg®efendants foacting onhisrequest byesearching the
viability of different options.

Plaintiffs continue by arguing:

[i]n conclusion, there are disputed facts; (1) was there a gaach

pending andhus a permissive purpose for financial entities to look at

Plaintiff's credit or did Defendant LaFontiandsic] fraudulently

represent that Plaintiffs were purchasing a @&#d! Kia Sorent¢sic],

(2) was there fraud in the inducemengtoner Plaintiff'ssignature on

the credit application, and thus the credit application is voidalile

The credit application before us may lend support to the defense and

render thePlaintiff' s task of establishing its claim more difficult, but it

should not be held tbar institution of an action for fraud.

Id. at 8. Plaintiffs' first “disputed fact is not “material’and the second allegation

is wholly unsupported.

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING

MOTION TO STRIKE~ 10
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Plaintiffs’ bare allegations of “fraud in the inducemeattk factual support
andarecontrary to the facts established by the record in this dasesponse to
LaFontainé motion to strike Plaintiffs’ surefies, ECF No136, Plaintiffs
explained theidelay in allegind'fraud in the inducemehby arguing that they
had to further develop their story “when Defendants decided to change their fogcus
of their primary permissive purpose argument from a vehicle purchase tagsigni
of a credit application.”ECF No. 138 at 3. They fail to recognize that by his own
admission, Mr. Rosco’s signing of a credit application was an attempt to seek
information about the possibility of financing for the purchase of a vehldie.
fact that a purchase was never completed does not vitiate the same permissible
purpose that he granted to Defendants with his signatoatrary to Plaitiffs’
assertionsDefendants’ argumentge consistent: they haditten permission and
a permissible purpose to obtain Mr. Rosco’s credit regeldintiffs fail to create a
genuire issue of material fact as theariousassertionsre either irrelevant or
unsupported.

Throughout this litigationthe Court has given substantial consideration to
Plaintiffs’ status as pro se litigants despite the vague and contradictory oftur
their claims However,Plaintiffs’ claims against LaFontaine Toyota and
Tidewaterdo notsurvive summary judgment based onlyRiaintiffs’ bare,
conclusory allegations.

11

ORDER GRANTING MOTIONS FOR SUMMARY JUDGMENT AND DENYING
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Accordingly,IT ISHEREBY ORDERED THAT:

1. LaFontaineToyotds Motion for Summary JudgmenECF No. 117, is
GRANTED.

2. TidewaterFinance Company Motion for Summary Judgmer&CF No.
120, is GRANTED.

3. LaFontaine’s Toyota’s Motion to Strik&CF No. 136, is DENIED.

4. LaFontaine Toyotand Tidewater Finance CompaareDISM|SSED as
defendara WITH PREJUDICE.

The District Court Clerk is directed to enter this Order and provide copies
counsel angbro se parties ano ter minate L aFontaine Toyota and Tidewater
Finance Company as defendantsin this matter.

DATED this 5thday of July2016.

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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