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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

PHILIP A. DUGGAN, No. 2:16-CV-0034-SMJ
Plaintiff,
ORDER GRANTING UNITED
V. STATES OF AMERICA'S
SUGGESTION OF LACK OF
UNITED STATES OF AMERICA, SUBJECT MATTER

JURISDICTION WITH RESPECT
Defendant. TO COUNTS 1 AND 2 OF THE
COMPLAINT

Before the Court, without oral arguniens Defendant United States
America’s Suggestion of Lack of Subjektatter Jurisdiction with Respect
Counts 1 and 2 of the Comant. ECF No. 43. Thragh this motion, the Unite
States seeks dismissal of counts one alddoithe complaint because it asserts
Court does not have subject-matter juidn to hear thes claims. Plaintifi
Duggan opposes the motion arguing that subject-matter jurisdiction exists. E
44. Having reviewed the pleadings and the in this matter, the Court is ful
informed and grants the motion.
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|.  BACKGROUND

Plaintiff Duggan alleges that, puesut to 26 U.S.C. 86702, the Inter
Revenue Service (IRS) incorrectly assdssed imposed penalties against him
filing frivolous tax submissions. ECF No. dt 3. He filed suit asking “fg
reallocation and then, if applicableefund of taxes ten through levy an
erroneously applied to defective, properly or otherwise unjustly asses
penalties.” ECF No. 1 at 1Duggan’s complaint listshirteen separate cour
identifying payments he madeward penalties he assewere incorrectly assess
and imposed against hital. at 18—35. Following a previous motion to dismiss f
by the United States, ECF No. 6, the Galismissed counts eight through thirte
because the Court lacked subject-mattesgliction over those claims. ECF No. !
Counts one through sevemrain. ECF No. 1 at 18-26.

The present motion only challenges the Court’'s subject-matter jurisd
over counts one and two. EQNo. 43 at 1-2, 8 n. €ounts one and two conce
penalties Duggan paid in 20ft#ough levies on his mdmiy retirement distributio
for tax years 1998 and 1999, respively. ECF No. 1 at 1-2.

[I.  LEGAL STANDARD

A. Federal courts must ensure theypossess subject-matter jurisdiction.

“If the court determines at any timeatht lacks subject-matter jurisdictio

the court must dismiss the action.” Fed.GR. P. 12(h)(3). Aparty asserting th
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defense can do so by filing a motion unBederal Rule of Civil Procedure 12(b)(
However, a motion made puest to Rule 12(b) “must bmade before pleading
a responsive pleading is allowed.” Couwats split regarding the proper vehicle
challenging a court’s subject-matter jurigtha after a responsive pleading is fil¢
Weirich v. Bd. of Governorsf the Fed. Reserve SyNlo. CV-10-5031, 2010 W
4641959, at *3 (E.D. Wash.ad\. 2, 2010) (identifying a split in authority as
whether a motion filed pursuant to Rule 12{} after an answer has been filec
the appropriate way to challenge@urt’s subject-matter jurisdiction).

Nevertheless, courts must considehnallenges to their subject-mat
jurisdiction at any time and dismissatters not properly before thedrbaugh v
Y&H Corp, 546 U.S. 500, 500 (2006) (“The ohbijen that a federal court lac
subject-matter jurisdiction . .may be raised at angtage in the litigationeven
after trial and the entry of judgmeiRule 12(h)(3).”) (emphasis added)igusting

v. United States704 F.2d 1074, 1077 (9th Cir. 1983Yhe defense of lack ¢

f

for
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to
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subject matter jurisdiction cannot be wealy and the court is under a continuing

duty to dismiss an action whenever it apps that the court lacks jurisdiction

Accordingly, a motion challenging a courssgbject-matter jurisdiction pursuant

).

to

Rule 12(h)(3) is propeWeirich, 2010 WL 4641959 at *3 (concluding that a motion

under Rule 12(h)(3) is propegvig v. Calvin Presbyterian Chur¢cB75 F.3d 951

955 n. 2 (9th Cir. 2004) (citingugustine 704 F.2d at 1075 n. 3) (“The matter
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subject matter jurisdiction . . . may tased by the parties at any timeBgrkshire

Fashions, Inc. v. M.V. Hakusan B54 F.2d 874, 879 n. 3 (3d Cir. 1992) (“T

distinction between a RulE2(h)(3) motion and a Rul&2(b)(1) motion is simpl
that the former may be asserted ay ame and need not be responsive to
pleading of the other party."Gruz v. AAA Carting and Rubbish Removal, it 6
F.Supp.3d 232, 239 (S.D.N.Y. July 16, 20¢%J]he difference between a motic
made under Rule 12(b)(1ha& one made under Rule 12@))is largely academi
and the same standards are applicablboth types of motions.”) (citation a
guotation marks omitted).

Consequently, the present motion isgerly before the Court under Ry
12(h)(3).
B.  Establishing subject-matter jurisdiction in tax refund suits.

District courts can assert subject-majteisdiction in an action against t
United States when sovereign immunitys iieeen waived and a statute has ve
them with such jurisdictiomAlvarado v. Table Mountain Rancher09 F.3d 100

(9th Cir. 2007) (citindArford v. United State9©34 F.2d 229, 231 (9th Cir. 1991

As to tax refund suits in particuldia taxpayer must pathe entire tax or

penalty it seeks to recover from the IRSarder for the district court to ha
jurisdiction.” Flora v. United States362 U.S. 145 (1960). “Ordinarily, there is

jurisdiction in the district courts overissifor the refund of penalty amounts p
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until the taxpayer has paid the full amountlo contested penalty assessment . . .

and has filed a claim for refid which the IRS has eithegjected or not acted upq

DN

in six months."Thomas v. United Stateg55 F.2d 728 (9th Cir. 1985) (citations

omitted). Moreover, no lawsuit or proceedoan continue for the “recovery of a
... penalty claimed to haveen collected without authority, or of any sum alle

to have been excessive or in anynma wrongfully colleatd, until a claim fo

refund or credit has been” filed with the®etary of the Treasypor his delegate.

26 U.S.C. 887422(a) and 7701. A claim fotured must be filed “within 3 yea
from the time of the return was filed @ryears from the time the tax was pa
whichever is later26 U.S.C. §6511(a).
. ANALYSIS
To avoid dismissal of counts one atwb, Duggan must demonstrate t
these claims meet the jurisdictidmaquirements discussed above.
In considering jurisdictional argumentle Court is not limited to the fag

alleged in the pleadingéugustine 704 F.3d at 1077 (“In ruling on a challenge

ny
ged

-

S
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nat

ts

10

subject matter jurisdiction, the districowrt is ordinarily free to hear evidence

regarding jurisdiction and to rule on that issue prior to trial, resolving fa
disputes where necessary.”) (citatioamitted). Moreover, “[n]Jo presumptiy
truthfulness attaches to plaintiff's allegatsy and the existence of disputed matg

facts will not preclude the trial courtdim evaluating for itself the merits
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jurisdictional claims.”ld. (citation and quotason marks omitted)Nevertheless
“where the jurisdictional issue and substantive issues are so intertwined t
guestion of jurisdiction is dependent on theolution of factual issues going to
merits, the jurisdictional deteination should await a detaination of the relevar
facts on either a motion going tiee merits or at trial.Id. (citations omitted).
Here, to overcome the jurisdictionatallenge, Duggan must demonstr
for counts one and two, thia¢ (1) has paid the entirenadty and (2) timely filed
claim with the Secretary dhe Treasury or his delegateee supraat 11.B. The
United States concedes that Duggan phel assessed penalties at issue in
therefore the parties only contest them® requirement. ECF No. 43 at 4
(confirming that the penalty at issue iruod one was paid on April 30, 2012, wh
the penalty at issue in count two was paid on July 2, 2012).
A. Duggan did not timely file refund claims for either counts one or two.
To be considered timely, Duggan mimstve filed an administrative clai
requesting refunds of the penalties he gardhin 3 years from the time of th

return was filed or 2 years from the tirtiee tax was paid,” wibhever is later. 2

hat the
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b

U.S.C. 86511(a). Given the timeline of thise&dse must have filed claims no later

than April 30, 2014 and July 2, 2014 to timebntest the penalties at issue in col

one and two, respectively.

I
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1. Equitable tolling is inapplicable here.

To the extent Duggan argues that tinee limitation in 86511(a) should |
equitably tolled, that argument fails. TBeipreme Court has ruled that equits
tolling principles do not apply to ¢hstatutory time limitations in 8651 United
States v. Brockamp19 U.S. 347, 348 (1997).

2. Duggan did not file informal refund claims.

Courts recognize the validity of formal claims for tax refundsNew
England Elec. Sys. v. United Statg2 Fed. Cl. 636, 641 (29). An informal claim
has three components: (1) it must provide IRS with notice that the taxpayel
claiming a right to a refund; (2) it mustsigibe the legal and factual basis for
requested refund; and (3) it miistve a “written componentld. Importantly, “no
set rules can be elucidatedtasvhat constitutes an aded¢gianformal claim; rathe
each case must be determineddabon its own unique set of factkl” Courts mus
also “go beyond the written component an@mine the factand circumstance
which are presentkein every case.ld. Even if a party filesan informal claim, :
formal claim remedying any defectstime informal claim must followComm’r of
Internal Revenue v. Ewing39 F.3d 1009, 1015 (9th Cir. 20068uperseded b
statute as stated i@hristensen v. Comm’r of Internal Revenb23 F.3d 957 (9t

Cir. 2008). Courts in the Nint@ircuit follow these principlesSee, e.g.Andersor
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v. United States220 Fed. App’x 479 (9th Cir. 200&ee also Erickson v. Unite

StatesNo. CV-13-00273-KAW, 2013 WL 22924 (N.D. Cal. May 24, 2013).
The parties agree that Duggan filedoamal claim for refund in Janua
2015. ECF No. 43 at 8; ECF No. 44 at 4; ECF No. 1-1. This claim alone, ho
IS untimely as to counts one and two.r Foat reason, Duggan submits sev
exhibits in support of his opposition to f2adant’s motion to dmiss and maintair

that some of these constitutdormal refund claims which preserve counts one

Y

vever,

bral

1S

and

two of his complaintSee generalflECF Nos. 44 and 45. From these submissions,

only the letters dated Mal/l, 2012, ECF No. 44-1nd May 21, 2014, ECF Nq
44-7, reference payments deafor tax years 1998 or 1999, and also fall within
two-year statute of limitation'sAccordingly, the Courbnly examines these
potential informal refund claims.
a. The May 11, 2012 letter.
This letter predates April 30, 2014ch July 2, 2014, the dates by wh
Duggan must have filed a claim on couote and two, respteely. ECF No. 44

1 at 1. Duggan titled the letter a “RequestAbatement,” andddressed it to “AC

1 The December 11, 2012, letter to the IRS alfereaces the Notice of Levy for 1998 and 19
However, the substance of theiter deals with #1040 tax returns for 2000 and 2001, as det
in the subject line antdhroughout the letter. TheoQrt also notes that i letter to the IRS datg
June 19, 2013, Duggan states: “Nine@turns have been filed sinkeest year and copies of ty
others mailed to the IRS. Two of theseagg 1998 and 1999 are apparently no longe

D.

the

AS

ch

U

99.
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d
0
rin

contention and we owe nothing.” This suggesid this series of eoespondence was intended

to clarify Duggan’s tax liability, not toequest a refund of penalties paid.
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Support — Pamela J. Rogers, Ops.nitger ACS & Chief of Special Proced\
Handling” at the IRSId. It also contains dollar amownfor monies paid, refun

amounts, and other sums of money peneggno different tax gars, including 199

and 19991d. However, the letter does not requa refund of pealties paid but

rather that the IRS “expedite the r@te/removal of this Notice of Levyld.
Duggan also explains the economic Isdwgs the IRS’s actions imposed on |
and objects to a penalty for filing lale. at 1-2. This letter certainly constitute

“written component.” However, the lettkacks any plausible refund request @

description of the legal arfdctual bases for a refund.itrally, even when reading

this letter as broadly and liberally as pbssi it does not afford the IRS notice t
Duggan sought a refund through this writifignerefore, this letter cannot be s
to be a deficient informal refund claim.

b. The May 21, 2014 letter.

Plaintiff Duggan wrote a letter titled ‘dlice and Requestdnd addressed
to William Waight at the IRS. ECF No. 44at 1. In it, he challenges a pena
charge notice for 2006 he receivdd. Given this letter'sdate, it could only
potentially preserve Duggan’s claim as to count 2. In the letter, Duggan refe
several regulations and objects to fhenalties the IRS asssed as unfair ar
infringing on his rightsld. at 1-2. Regarding penalties in 1998 or 1999, nothir

the letter challenges the pédires assessed in those years. The only thing in
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letter that could plausibly beonstrued as referencitige 1998 or 1999 penalties
his discussion of credits that apps@on his returns between 1998 and 20t
2. But this references credits and doesrequest a refund of monies paid for
years 1998 or 1999. Moreover, although thitelecontests penalties, it does not
so for the years at issue in counts oné @vo. Accordingly, tfs letter also canng
be construed as a defictanformal refund claim.
V.  CONCLUSION

Although Duggan filed a formal claim and accompanying letter seek

is

do

Dt

ing a

refund in January 2015, ECF No. 1-1 at 2—3 and 67, his previous letters cannot be

construed as deficient informal refund claims that would preserve his claim
critical inquiry is whether either of é¢hMay 2012 or 2014 letterould be read 3
providing the IRS with notice of Duggan’s refund requests. Had either lette
so, one or both could have been considdeddctive informal refund claims, whig
the 2015 formal claim later o@cted. The Court conclugléhat neither letter cé

be read as providing such notice. Rert though the overatlircumstances he

clearly indicate that a dispute betweea tRS and Duggan ha®rsisted for some

time—and each party was ave of the dispute—it does not follow that Dug
provided the IRS with the gaiired timely notice that he would seek refunds of

penalties assessed for tagays 1998 and 1999. Thus, the statutorily presc
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jurisdictional prerequisites we not met as to counts oarnd two of the complain
divesting this Court ofushject-matter jurisdiction.
Accordingly,IT IS HEREBY ORDERED :
1. Defendant’s United States of Ameaais Suggestion of Lack of Subje
Matter Jurisdiction with Respect @ounts 1 and 2 of the Coajnt,
ECF No. 43 is GRANTED.
IT 1S SO ORDERED. The Clerk’s Office is direetdto enter this Order ar
provide copies Pro Se Plaintiff and to all counsel.

DATED this 22nd day of March 2017.

~SALVADOR MENZRIZA, JR.
United States Distric¥Judge
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