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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

TYLER JAMISON,
. No. 2:16-CV-00079-JLQ
Petitioner, )
VS. ) MEMORANDUM OPINION AND
ORDER DENYING PETITION FOR

HABEAS CORPUS
MARGARET GILBERT,

Respondent.) )

BEFORE THE COURT is Petitionestition under 28 U.S.C. § 2254 for Writ g
Habeas Corpus (ECF No. 11), Respondéaisver (ECF No. 17), and Petitioner's Re
(ECF No. 20). Pursuant to Rule 8(a)loé Rules Governing Section 2254 Cases, this
court has reviewed the record and detead no evidentiary hearing is warranted.

|. Introduction and Factual Background

Petitioner was convicted, after a jury triaf,two counts of Assault of a Child in
the First Degree on July 20, 2012. Ondber 1, 2012, Petitioner was sentenced to a
total term of 360 months, composed of 180 months on each count to be served

Doc. 21

consecutively. (ECF No. 19Ex. 1). The abuse inflicted on Petitioner's infant daughter is

set forth in great detail in the May 20, 2014 unpublished opinion of the Washington
Court of Appeals.Ifl. at Ex. 2). A detailed factuadcitation will not be repeated here,

but the introductory paragraph of the Washington Court of Appeals' Opinion gives

summary of the nature of the offense:

Tyler Jamison choked, smothered, squegard bounced his infant daughter, S
on multiple occasions, in an attemptstop the baby's crying. Jamison fractureq
his daughter's ribs, bruised much of hedy, and caused her severe brain dam:
As a result of the horrific acts, S.J. is nblwnd. A feeding tube sustains her. Sh
Is nonresponsive.ld. at Ex. 2 p. 1).

'Portions of the State Court record are referenced on the docket
at ECF No. 19 and available in paper format in Clerk's Office.
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The instant Petition argues his two conwino8 were for the same criminal conduct

and that such is a violation of the Double Jeopardy provision of the Constitution. H
argues his two 180-month sentences were requo be run concurrently, and it was
error to run them consecutively. Respondmmitends Petitioner's claim is barred by tl
one-year statute of limitations containedhe Antiterrorism and Effective Death Pena
Act ("AEDPA"). Respondent further argues that if this court does reach the merits,
Petitioner is not entitled to relief as the staburt adjudication was not an unreasonab
application of clearly established federal law.

[I. Discussion

A. Statute of Limitations

Respondent, Margaret Gilbert, Supemtent of Stafford Creek Corrections
Center, filed her Answer on July 18, 2016 in which she claims the Petition for Writ

Habeas Corpus is untimely under the dtedaAntiterrorism and Effective Death Penalty

Act ("AEDPA"), 28 U.S.C. § 2244t. seq. Respondent seeks denial of the Petition w
prejudice on the basis that it is time-barred.
1. Timeline of Events Relevant to Statute of Limitations

e

1. July 20, 2012 - Petitioner is convicted by the jury of two counts of First Degree

Assault of a Child.

2. October 1, 2012 - Judgment and Sentence is entered in Washington Super
Court of Spokane County.

3. Petitioner timely appealed to the $iangton Court of Appeals. Petitioner wa
represented by counsel on appeal.

4. May 20, 2014 - the Washington Court of Appeals affirmed in an unpublishe
opinion.

5. July 16, 2014 - Petitioner filed a pro se Petition for Review with the
Washington Supreme Court.

6. November 5, 2014 - Washington Supreme Court issued an Order denying t
Petition for Review.
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7. November 18, 2014 - Washington Court of Appeals issued its mandate stat
that as of November 5, 2014, its Opinion of May 20, 2014, became the decision
terminating review.

8. March 22, 2016 - Petition for Writ of Habeas Corpus filed in this court.

The AEDPA imposes a one-year statute of limitations on habeas corpus petit
filed by state prisoners in federal cbuSpecifically, 28 U.S.C. § 2244 provides in
relevant part:

(d)(1) A 1-year period of limitations shall apply to an application for writ of
habeas corpus by a person in custody purdoahe judgment of a State court. The
limitation period shall run from the latest of — _ _ _

~ (A) the date on which the judgment became final by the conclusion of direct
review or the explratlon*of the time or*seeklng *such review,

(2) The time during which a properly filed application for State post-conviction ¢
other collateral review with respect to fhertinent judgment or claim |58pend|ng shall
ggtdrgt(ed%)ll;nt((ag)toward any period of iiation under this subsection. 18 U.S.C. §

Respondent argues after the Washington Supreme Court denied the Petition
Direct Review, Petitioner had 90-days to getition for writ of certiorari with the
United States Supreme Court. (U.S. Supédourt Rule 13.1) Respondent argues th¢
judgment became final on February 3, 2015, 90 days after the denial of direct revig
because Petitioner did not file a petition for writ of certiorari in the United States
Supreme Court. If Respondent's position is correct, under AEDPA, the one-year S|
of limitations began to run on February2815 and expired on February 3, 2016, unle
the statute was tolled. Under § 2244(d)(2), the statue of limitations is tolled when &
application for post-conviction relief gending. The Record submitted by Responde
does not reflect any post-conviction relief ggedings in state court. Respondent stat
"Jamison did not file a post-conviction colletkechallenge in state court." (ECF No. 17
p. 10). Petitioner does naifute this assertion.

The one-year AEDPA statute of limitatiohas been upheld as constitutional. S¢
Green v. White, 223 F.3d 1001 (9th Cir. 2000)("We join the other circuits that have
considered the issue and hold that AECP#ie-year limitation does not constitute a
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se violation of the Suspension Clause."). The one-year limitation does not render the w

of habeas corpus inadequate or iaefive as it allows a petitioner a reasonable
opportunity to have his claims heard on the memtsat 1004. Further, the limitations
period is not jurisdictional and is subject to equitable tollidgat 1003-1004. Petitiong
has advanced no argument for equitable tolling.

In his Reply brief (ECF No. 20), Petitioner cites to RCW 10.73.100 and argue
1-year statute of limitations does not appécause he is asserting a Double Jeopardy
claim. The statute he cites in support of his argument is a Washington state statuts
which reads in part: "The time limit specified in RCW 10.73.090 does not apply to
petition or motion that is based solely on one or more of the following grounds ... (3
conviction was barred by douwbjeopardy under Amendment V of the United States
Constitution...". RCW 8§ 10.73.100. This statute, by its plain terms, applies to RCW,
10.73.090, which sets a one-year time limit for petitions or motions for collateral att
which are filed in state courfThe state statute does not extend the federal one-year
statute of limitations contained in the AEDPA. $&eguson v. Palmateer, 321 F.3d 820
823 (9th Cir. 2003)("It is unreasonable for ddeal habeas petitioner to rely on a state

statute of limitations rather than the AEDPA's statute of limitations.").
On the record before the court, Respondeargument is well taken. Petitioner ¢

s th

\U

) The

ack

lid

not file a petition for writ of certiorari to the United States Supreme Court, nor did hg file

a petition for post-conviction relief in stateurt. Accordingly, the AEDPA one-year
period of limitation began to run on Febru&,)2015. The filing of his Petition in this
court, on March 22, 2016, was untimely.

B. TheMerits

As Petitioner's filing was untimely, this court need not address the merits.
However, Respondent has presented arguoretite merits, and the court will briefly

address the claims. Petitioner raises tvwguarents: 1) Double Jeopardy - - Petitionef

contends he was charged and convicted of two counts of Assault of a Child in the §
Degree; and 2) Same Criminal ConduPtitioner claims he can show the two
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convictions were for the same crimir@nduct which requiresoacurrent sentences.
(ECF No. 11, p. 5-7). Both of these issuese raised on direct appeal and addresse(
the Washington Court of Appeals. The Court of Appeals stated: "Jamison's two

| by

convictions do not offend the double jeopardy prohibition because he committed more

than one offense, act, or transaction.” (ECF No. 19, Ex. 2 at p. 13). The Court of A
additionally found "each count required pradfa legal element, which the other does
not." (Id.). Specifically, the court stated: "Count two uniquely required the jury find t
the defendant had previously engaged inteepaor practice of assaulting S.J., which
resulted in bodily harm that was greater thramsient physical pain or minor temporary
marks." (d.).

Petitioner has not established the Wiagton Court of Appeals decision is
"contrary to, or involved an unreasonablelaggpion of, clearly established Federal lav
as determined by the Supreme Court of the United States." 28 U.S.C. § 29tst(diti
v. Martel, 839 F.3d 845 (9th Cir. 2016). The Washington Court of Appeals found th
counts required different legal elementsg dound the facts supported a finding he ha
committed more than one offense. Thert stated: "He committed multiple attacks or
intrusions on the safety of his daughter.CEENo. 19, Ex. 2 at p. 13). Petitioner has n
established this is an "unreasonable deteation of the facts in light of the evidence
presented in the State court proceeding." 28 U.S.C. 2254(d).

Concerning the same criminal conduct argatmJamison states: "l can meet th

requirements to show same criminal conduicich would require concurrent sentencesg."

(ECF No. 11, p. 7). However, even if Jamison could,mmwfederal habeas review,

"meet the requirements to show same crahaonduct,” that was his burden before the

trial court. The Washington Supreme Cour8iate v. Graciano, 176 Wash.2d 531

(2013), held a defendant bears the burdegprodluction and persuasion on same crimi
conduct claims. The Washington Supreme Court stated a same criminal conduct
favors the defendant by lowering his offendeore, and "because this finding favors tl
defendant, it is the defendant who must dsthlthe crimes constitute the same crimin
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conduct."ld. at 539. The Washington Supremeu@ further stated "same criminal

conduct does not have a constitutional dimamsand the legislature could allocate the

burden of proofld. at 539-540. "Two crimes manifest the same criminal conduct on
they require the same criminal intentg @ommitted at the same time and place, and
involve the same victim.Id. at 540. In evaluating whether Jamison's convictions

constituted "same criminal conduct," the Washington Court of Appeals stated: "Tylq

Jamison intentionally assaulted S.J. repdgateder the course of several weeks." (ECK

No. 19, Ex. 2 at p. 18). The Washington Court of Appeals observed that although
counts of conviction encompassed Jsonis conduct on April 5th, "count two
encompasses more than just the morning of the 5th. Count two includes when Jar
bounced S.J. on the couch previously, when Jamison fractured S.J.'s ribs about tw
prior, and when Jamison first choked S.Jompto her March 17 emergency room visit."
(Id. at 19). Petitioner has not established this is an "unreasonable determination of
facts in light of the evidence presented in the State court proceeding." 28 U.S.C. 21

[11. Conclusion

Defendant's Petition was not filed withome-year of the date on which his
judgment became final and is time-barr28.U.S.C. § 2244(d)(1). In reviewing the
merits,ex gratia, the court finds Petitioner has not made a showing his sentence wa
result of unreasonable application of clea$fablished federal law, or involved an
unreasonable determination of facts. 28 U.S.C. § 2254(d)(1)&(2).

IT ISHEREBY ORDERED:

1. Petitioner's Petition for Writ of Habeas Corpus (ECF No. 11) is untimely ur
the one-year AEDPA statute of limitatioasd Petitioner has presented no valid reasg
for the tolling of the statute.

2. Petitioner's Petition for Writ of Habeas Corpus (ECF No. 1DENIED. The
Petition and the claims therein aliemissed with pre udice.

3. Pursuant to Rule 11 of the Rules Governing Section 2254 Proceedings, th
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court "must issue or deny a certificate of appealability when it enters a final order adver:
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to the applicant.” A certificatof appealability may issue only if the applicant has made a

substantial showing of the denial of a constitutional right, and the certificate must
indicate which specific issue or issues satisfy the shoagk v. McDaniel, 529 U.S.
473, 483 (2000). A “substantial showingtindes demonstrating reasonable jurists
could debate whether the patitishould have been resolved in a different manner or
issues presented were adequate to deserve encouragement to proceetbfiati&3-
84. Petitioner has not made such showing and the D&t ES a certificate of
appealability.

IT 1SSO ORDERED. The Clerk is hereby directed to file this Orderter
Judgment in favor of Respondent, furnish copies to counsel and Mr. Jamison, and ©

the file.
DATED this 2nd day of December, 2016.

] s/ Justin L. guackenbugrlll
SENIOR UNITED STATES DISTRICT JUDGE
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