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Sep 19, 2017
UNITED STATES DISTRICT COURT  sean . veavoy, crer
EASTERN DISTRICT OF WASHINGTON
ELIZABETH PARKER, No. 2:16-CV-0087-SMJ
Plaintiff,
ORDER GRANTING PLAINTIFF'S
V. SUMMARY JUDGMENT
MOTION, DENYING
COMMISSIONER OF SOCIAL DEFENDANT’'S SUMMARY
SECURITY, JUDGMENT MOTION, AND
REMANDING FOR FURTHER
Defendant. ADMINISTRATIVE
PROCEEDINGS
l. INTRODUCTION
Before the Court, without oral argumeatg the parties’ cross-motions
summary judgment. ECF Nos. 15 & 20ailiff Elizabeth Parker appeals t

Administrative Law Judge’s (ALJ) denial of Social Security disability insur
and supplemental security income benefits. ECF No. 1. Plaintiff contends th
erred by disregarding medical opinionssaitediting her testiony, and failing ta
subpoena witnesses. Plafhtlso argues the ALJ displayed an impermissible
against her based on her mental health iadigent statusThe Commissioner ¢

Social Security (“Commissioner”) askstourt to affirmthe ALJ’'s decision.
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After reviewing the record and relevanithority, the Court is fully informet
For the reasons set forth below, the G@dinds that the ALJ failed to provic

specific, clear and convincing reasons supgzbby substantial evidence to rej

the medical opinion of Dr. Sanchez andeterans Affairs (VA) disability rating.

Further, the Court cannot find that teesere harmless errors. Accordingly,
Court denies both motions and remands tlse éar reconsideration consistent w
this Order.
.  BACKGROUND'*
At the time of her hearing before tA¢.J, Plaintiff was fifty-five years ol
and lived in Seattle. ECF No. 8-2 at 4B8. Plaintiff suffers from a number
conditions including major depssive disorder, anxietylaged disorders, and pg
traumatic stress disorder (PTSI). at 19. Plaintiff is a veteran of the United Sta
Army and has a degree in journalismnfréestern Washington University ant
paralegal certificate froredmonds Community Collegtd. at 45-46. She has n
worked since 2011d. at 46.
Plaintiff filed applications for disabilt benefits and supplemental secu

income on October 10, 2012lleging that her psychological symptoms bec
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disabling beginning August 28, 201d. at 15. The claims were denied on March

! The facts are only briefly summarized. Detailedttf are contained in the administrative hear

transcript, the ALJ’s decision, and the parties’ briefs.
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5, 2013, and on recongidhtion on May 14, 2013d. Plaintiff filed a request fq
hearing on June 17, 2013, and a heparefore ALJ LarryKennedy was hel
February 3, 2014d.

The ALJ issued his decision on Ap2) 2014, concluding that Plaintiff w
not disabled within the meaning of thec&d Security Act during the relevant tin
period.ld. at 12. Plaintiff requested review the Social Security Appeals Couns
Id. at 10. The Appeals Counsel denied iéis request for review of the ALJ
decision on January 28, 2014. at 2.

Plaintiff filed this action orMarch 24, 2016. ECF No. 1.

[ll.  DISABILITY DETERMINATION

A “disability” is defined as the “inabilityo engage in angubstantial gainful
activity by reason of any mdecally determinable physicalr mental impairment
which can be expected to result in deatlwbich has lasted @an be expected t
last for a continuous period of ndéss than twelve months.” 42 U.S.f

88 423(d)(1)(A), 1382c(a)(3)(A). The deasimaker uses a five-step sequen

evaluation process to determine whetlzerclaimant is disabled. 20 C.F.R.

88 404.1520, 416.920.
Step one assesses whether the clainsaehgaged in substantial gainf
activities. If so, benefits are denied. Q(-.R. 88 404.1520(b), 416.920(b). If n(

the decision-maker proceeds to step two.
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Step two assesses whether the clairhasta medically severe impairme
or combination of impairments. 20.F.R. 88 404.1520(c), 416.920(c). If ti
claimant does not, the disability claim isxed. If the claimant does, the evaluati
proceeds to the third step.

Step three compares the claimantigpairment with a number of liste
impairments acknowledged by the Commissiciaebe so severas to preclude

substantial gainful activity. 20 C.F.R8 404.1520(d), 40&ubpt. P App. 1,

416.920(d). If the impairmemheets or equals one ofetlisted impairments, the

claimant is conclusively presumed to disabled. If the impairment does not, t
evaluation proceeds to the fourth step.
Step four assesses whether the inmpant prevents the claimant fror

performing work he has performed in fest by examining the claimant’s residt

functional capacity. 20 C.F.R. 88 404.1520@16.920(e). If the claimant is able

to perform his or her previous work, thlimant is not disabled. If the claima
cannot perform this work, the evalion proceeds to the fifth step.

Step five, the final step, assessdwther the claimant can perform oth
work in the national economy in view bis or her age, education, and wa

experience. 20 C.F.BR§ 404.1520(f), 416.920(fsee Bowen v. Yucked82 U.S.

137 (1987). If the claimant can, the digidy claim is denied. If the claimant

cannot, the disability claim is granted.
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The burden of proof shifts during this sequential disability analysis.
claimant has the initial burden of establishingrina faciecase of entitlement t(

disability benefitsRhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971). TI

The

D

ne

burden then shifts to the Commissionestiow (1) the claimant can perform other

substantial gainful activity, and (2) thatsagnificant number of jobs exist in th
national economy,” which #claimant can perfornKail v. Heckler 722 F.2d
1496, 1498 (9th Cir. 1984). A claimant isabled only if his impairments are |
such severity that he is not only unable to do his previous work but c3
considering his age, education, andrikv@xperiences, engage in any ot}
substantial gainful work which exss in the national economy. 42 U.S.
88 423(d)(2)(A), 1382c(a)(3)(B).
IV. STANDARD OF REVIEW

The Court must uphold an ALJ’s deterntipa that a claimant is not disabl

if the ALJ applied the propéegal standards and there is substantial evidence

record as a whole to support the decisidolina v. Astrue 674 F.3d 1104, 111

(9th Cir. 2012) (citingStone v. Heckler761 F.2d 530, 531 (9th Cir.1985)).

“Substantial evidence ‘means such velet evidence as a reasonable mind m
accept as adequate to support a conclusidd.”at 1110 (quotingvalentine v
Comm’r Soc. Sec. Admjrd74 F.3d 685, 690 (9th C2009)). This must be mo

than a mere scintilla, but még less than a preponderanideat 1110-11 (citatio
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omitted). Even where the ewdce supports more than one rational interpretgtion,

the Court must uphold an ALJ’s decisiotitifls supported by inferences reasonably

drawn from the recordd.; Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984).
V. DISCUSSION

The ALJ found that (1) Plaintiff hasot engaged in substantial gainf

ul

activity since August 28, 2012; (2) Plaffhthas the following severe impairments:

major depressive disorder and anxiety related disorders/PTSD; (3) Plajntiff's

impairments did not meet or medically ebjtree severity of any impairment lists

13%

by the Commissioner as so severe aprézlude substantial gainful activity; (4)
Plaintiff has the residual functional capigicto perform work at all exertional
capacity with certain nonexertional limians; and (5) Plaintiff is capable [of

performing many jobs available in thational economy. ECF No. 8-2 at 19-32.

d

Plaintiff challenges only the ALJ’s decision at step four that Plaintiff has the

residual functional capacity @) to work at all exerinal levels with certaip

nonexertional limitations. Specifically, Phiff poses the following questions for

review:

1. Did the ALJ commit reversible error by disregarding the opinions of

Plaintiff’s treating and examining physicians?

>

2. Did the ALJ commit reversiblerer by disregarding Plaintiff's VA

disability rating?

SUMMARY JUDGMENT
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3. Did the ALJ commit reversibleerror by dismissing Plaintiff’
complaints as not credible?

4. Was the ALJ’s refusal teubpoena Plaintiff's experts an abuse
discretion?

5. Did the ALJ display impermissible bias against Plaintiff?

A. The ALJ failed to provide specific andlegitimate reasons to reject the

medical opinions of Drs. Sanchez and Leuvitt.

92}

» Of

174

Plaintiff contends that the ALJ improperly rejected the opinions of Dogctors

Sanchez and Levitt as well as the GloBasessment Functioning (GAF) sco
assigned by various treating and examirphgsicians. These medical opinions
conflicted by the State evaluations conédcby Drs. Comrie and Reade. Whe

treating or examining doctor’s opinion eéentradicted by the opinion of anot}

doctor, the ALJ may reject the treating ttots opinion if the ALJ cites “specific

and legitimate reasons” that are suppoftgdsubstantial evidence in the recg
Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir.2014)When evaluating

conflicting medical opinions, an ALJ neadt accept the opinion of a doctor if if

brief, conclusory, or inadequéyesupported by clinical findings. Thomas V|

Barnhart 278 F.3d 947, 957 (9th Cir. 2002).

1. The ALJ failed to provide specificlegitimate reasons supported by
substantial evidence to rejecDr. Sanchez’s medical opinion.

Plaintiff argues that the ALJ erred bgiving little to no weight to the opinig
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of Doctor Sanchez, a psychologist eoydd by the Department of Health 3
Social Services (DSHS). Dr. Sancheanducted a psychological evaluation
Plaintiff in October of 2012. ECF No. 8at 2—6. Dr. Sanchez opined that Plair
suffered from marked PTS&nd found a range of limitations from none to mai
in her cognitive abilitiesld. Dr. Sanchez concluded th&faintiff would have
limitations performing work activities with a schedule, maintaining regu
attendance at work, and completing a ndnwarkday/week without interruptior
from psychologically based symptonid. at 4.

The ALJ gave three reasons for assigriittig to no weight to Dr. Sanchez
opinion. ECF No. 8-2 at 27. First, the Ahdted that the medithistory was base
on the claimant’'s self-reporting and not emlependent review of the medig
evidence in the record. Sew, the mini-mental status examination revealed
Plaintiff was within normal limits excedbr her concentration with a score
28/30. Third, the ALJ found Dr. Sanchsziescription of “rarked” PTSD wa
“beyond the diagnoses descriptions inND8/ and inconsistent with [Plaintiff's
activities of daily living! ECF no. 8-2 at 28.

Substantial evidence does not suppoet AthJ’s finding that Dr. Sanchez
opinion should be discounted because sbklied upon Plaintiff's subjectiy

complaints. “[W]hen an opinion is not mdneavily based on a patient’s self-repq

than on clinical observations, there is naewntiary basis for rejecting the opinion.

SUMMARY JUDGMENT
ORDER-8

ind

of

tiff

ked

ar

S

S

d

cal

that

of

lv2)

T—

(€

DIts

—




10

11

12

13

14

15

16

17

18

19

20

Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014). The record shows th

Sanchez conducted a mental status exatwin and clinical interview. ECF No.

7 at 2—6. Dr. Sanchez provided a medagahion based on her observations dufi

the clinical interview, the objective resultsRifintiff’'s mental status examinatio
and Plaintiff's self-reported symptomdhe ALJ's decision discounting O
Sanchez’s assessment to the extent ithvaed on Plaintiff’'s subjective complai
is therefore not supportday substantial evidence.

The ALJ also rejected Dr. Sanchezpinion because he found that
Sanchez’s assessment of Plaintiff's syomps was inconsistent with the ment
status examination. Specifically, the ALJ edbthat the mental status examinaf
was “within limits” on all categories excefatr concentration. ECF No. 8-2 at ?

A discrepancy in the clinical record is a specific and legitimate reason to di

Dr. Sanchez’s opinion regarding Plafif's mental status limitationsSee Bayliss .

Barnhart 427 F.3d 1211 (9th Cir. 2005) (ALJaprerly rejected doctor’s statems

that claimant could stand or walk for orfiifffeen minutes wheanlinical notes take

at Dr.

ng
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nts

Dr.
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ion
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scount

~
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L

that same day contradicted that statement). Here, the mini-mental stafus test

revealed few problems and Plaintiff scor@@®8/30. However, the mental sta
examination is only one factor in D&anchez’s assessment. Dr. Sanchez
reviewed Plaintiff's social worker notesd conducted a clinical interview w

Plaintiff. During this interview, Plaintiffevealed that she suffered sexual trat
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and abuse, she has been hospitalized tficsuicidal ideation, and that she |
struggled to maintain steady employmdaspite her higher edation. ECF No. 8
7 at 4. These reports areraborated in the record. Acabngly, to the extent th
ALJ rejected Dr. Sanchez’s opinion becauseitflicted with theclinical evidence
the ALJ’s determination is not supgped by substantial evidence.

The ALJ also rejected Dr. Sancheppinion because the “description
‘marked’ posttraumatic stress disorderd depression [is] beyond the diagnc

descriptions in DSM 1V id inconsistent with her tities of daily living.” ECF

nas

e

of

)SES

No. 8-2 at 28. These reasons also aresnpported by substantial evidence. It is

true that the DSM-IV does not provide for a specification of “marked” P7
However, the DSM-1V doesot preclude a provider from noting the severity
condition, and the evaluation form Dr.ri8aez completed doe®t require stric
adherence to D@-IV terms. SeeECF No. 8-7 at 3 (section E of the form direg
providers to list the DSM-IV code asell as how it is supported by clinic
evidence). Accordingly, the ALJ erred tetbxtent that he dismissed Dr. Sanch
opinion based on the supposesdatdepancy with the DSM-IV.

The ALJ’s finding that a diagnosis of PTSD is inconsistent with Plain
activities of daily living is also not supped by substantial éence. Persiste
symptoms of PTSD include difficulty condesting and irritability and outbursts

anger.The Diagnostic and Statistical Manual of Mental Disord&809.81 (Am

SUMMARY JUDGMENT
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Psychiatric Ass’n 4th ed.) (1994). These@rasistent with Plaintiff’'s behavior ar

nd

reported feelings described in the rec@gmptoms associated with the avoidance

of stimuli associated with éhtrauma include a restricted range of affect, feeling
detachment, and diminished paiggtion in significant activitiedd. These, too, ar
supported in the record. The ALJ hiafled to specify how making and selli
jewelry specifically contradicts Pldiff's individual symptoms. The ALJ
determination that Plaintiff's activities afaily living are inconsistent with h
PTSD diagnosis is therefore unpopted by evidence in the record.

Finally, the ALJ appears to discount.[danchez’s opinion because Plain
did not disclose her marijuana use. AnJAlnay consider inconsistent statemsg

about a claimant’s drug edo discount credibilitySee, e.g Thomas v. Barnhay

278 F.3d 947, 959 (9th Cir. 2002)erduzco v. Apfell88 F.3d 1087, 1090 (9th Cji

1999). However, the ALJ does not explain why Plaintiffs marijuana

undermines Dr. Sanchez’s opinion regarditigintiff's mental impairments, ar

Defendant does not attemptiftaminate this comment in itisrief. Accordingly, the

Court finds this is not a specific andjittmate reason to discredit Dr. Sanchg
opinion.

The Court also concludes that theoe in evaluating Dr. Sanchez’s opini
Is not harmlessSee Molina v. Astrye674 F.3d 1104, 1115 (9th Cir. 201

(“[H]armless error principles apply in the Sal Security Act context.”). ALJ erro

SUMMARY JUDGMENT
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are harmless only if they are “incogsential to the ultimate nondisability

determination” such that the reviewinguet “can confidently conclude that

reasonable ALJ, when fully crediting thetienony, could havesached a differer

disability determination.’"Marsh v. Colvin 792 F.3d 1170, 1173 (9th Cir. 201

(citing Stout v. Comm’r Soc. Sec. Admih54 F.3d 1050, 1054 (9th Cir. 2006

Here, because the ALJ improperly disaseged the opinion of Dr. Sanchez
forming the RFC and Plaintiff was found capable of performing work &g
exertional levels with certainonexertional limitations bag@n that RFC, the err(
affected the ultimate disability tl¥mination and is not harmless.

2. The ALJ’s finding that Dr. Levitt's opinion is contradicted by the
record is a specific legitimate reasn to reduce the weight given to th
opinion, but it is not sufficient to reject the evdence entirely.

Plaintiff argues that the ALJ improperly rejected Dr. Levitt's assessmel

opinion that Plaintiff was unable to wadkie to her disabilities. Dr. Levitt submitt

a letter stating that he had treated RiHifor over two years and follows up wi

her regarding various mood disordersl aymptoms. ECF No. 8-9 at 135. Ba

on his experience with Plaintiff, Dr. kgt believed Plaintiff would experienc

marked to severe limitation in futueenployment efforts. The ALJ provided tht
reasons for rejecting Dr. Levitt's opinioECF No. 8-2 at 28. First, the A

reasoned that Dr. Levitt's opinion is noedible “because Dr. Levitt is a reside

it all

DI

117

1t and

ed
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as a ‘women’s health providerld. Second, the ALJ stated record does not indicate
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that Dr. Levitt has directly treated Plafifor mental health symptoms. Finally, t
ALJ noted that Dr. Levitt did not refer ®laintiff's marijuana use, jewelry sellir

or the fact that he referred Plaintiéf a compensated work therapy program.

20 C.F.R. 8 404.1527(c) sets out theibdor assigning weight to medi¢

opinions. ALJs are to examine the relatimpdbetween the claimant and the sou
of the medical opinion, assigning greatseight to treating physicians th
examining physicians. ALJ’s also consider the treating relationship, includiy
nature and length of thelagionship. Support for the opinion based on eviden
the medical records, consistency of thenagm with the record as a whole, and
specialty of the provideare also considerations ALJs should account for
assigning weight to a medical opini¢dhnally, 20 C.F.R. § 404.1527(c)(6) provid
that ALJs can consider any other inforrmatwhich tends to support or contrag
the medical opinion.

The ALJ’s first reason for rejectingr. Levitt’'s opinion is unsupported
substantial evidence in threcord. The record shows that Dr. Levitt was on
Plaintiff's treating physicias. He examined and tredtileer on numerous occasic
for over two yearsSee, e.g.ECF Nos. 8-8 at 2, 169;Bat 27, 36. The Court not
that the fact that Dr. Levitt is a residein the women'’s health clinic does T
necessarily mean that his practice is limhite the female anainy. The transcript

from the hearing appear to indicate theJAlelieved Dr. Levitivas the equivaler

SUMMARY JUDGMENT
ORDER-13
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of an OB/GYN?Z but this is not the case. The retshows that the medical staff

the VA Women'’s Clinic operatea general practice. Spkcally, several instances

in the record indicate Plaintiff's digesion of her mood and prescriptions

antidepressants with providdmsused in the Women'’s Clini&ee, e.g.ECF No.

8-9 at 65—67 (discusses takintatopram with Dr. Levitt)jd. at 100-01 (discussing

possible medication change with WomzIClinic physician Maryann Overland);

n

for

ECF No. 8-8 at 82—-83 (discussing inciagscitalopram dosage with Women's

Clinic resident Michael Lenaeus).

The fact that Dr. Levitt has not perfoed a mental status examination
Plaintiff is a specific, legitimate reastm reduce the weight given to Dr. Levit
opinion. However, it does haupport discrediting ki opinion entirely. Whe
evaluating the weight to give medical opinion, an ALmay “look at the treatme
the source has provided and at the kindsexteint of examinations and testing

source has performed or ordered from spstsaand independent laboratories.”

on

[

nt

the

20

C.F.R. 8 404.1527(c). Here, the recondicates that Dr. Levitt has a reasonable

knowledge of Plaintiff's psychologicaymptoms. The physician team at the

2 ALJ: “And then Dr. Levitt, what does he—is he in the Women'’s Health S
Plaintiff: “Yes.” ALJ: “Ok. Is he—for phygal health?” Plaintiff: “They work as

team there.” ALJ: “Like OBF—OB-GYN?” Plaintiff: “Sothey work as a team. $o

they, they talk to each other through emaird_J: “Well, what is his specialty?
Plaintiff: “He is, he’s a resident so I'mot sure what his specialty is, but he d

work in the Women'’s Clinic there, andjuess it would be geeral practice.” ECF

No. 8-2 at 54.

SUMMARY JUDGMENT
ORDER- 14
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communicated regularly across departments regarding Plaintiff's treatme

care. As the ALJ also acknowledged, tham at the VA worked collaborative

nt and

Y

and Dr. Levitt had access to Plaintiff's entire record. ECF No. 8-2 at 28.

Accordingly, the record does not supip@jecting Dr. Levitts opinion based on the

treatment relationship alone.

Dr. Levitt's referral of Plaintiff toa compensated work therapy (CWT)

program at the VA is likewise insuffent to discredit his opinion. The ALJ

concluded that Dr. Levitt's referral of Phauff to the CWT was not consistent w

th

a finding that she is totally disabled, hever this is not supported by substantial

evidence in the record. Dicevitt wrote to SSA on Janna30, 2014, considerab
after he first referred Plaintiff to the CWprogram. The record shows that multi

VA counselors and providers noted Bt#f struggled with the CWT progranses

ECF No. 8-8 at 98; ECF No. 8-9 at 72(img Plaintiff quit the CWT program due

to overwhelming anxiety).

ly

ple

Finally, the ALJ noted that Dr. Levitt “did not discuss [Plaintiff's] jewelry

business” and “did not mention [Plaintiff'sjarijuana use.” ECRo. 8-2 at 28. Th
Court interprets this as a finding that Devitt's opinion was inonsistent with th
record. Unlike the other reasons proffelsdthe ALJ, this is a specific legitima
reason to reject a medical opinion. Dr. lies letter contained a description of |

diagnoses and how those diagnoses antpgyms impacted Plaintiff's ability {
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maintain employment. Dr. Levitt conclutle¢he letter by stating that he did 1
believe Plaintiff could work at this time. The potentially conflicting instances i
record cited by the ALJ support rejecting the final statement in Dr. Levitt’s |
However, the ALJ has faidkto explain why these support rejecting Dr. Lev
medical opinion in its entirety. As onelaintiff's treating physicians, Dr. Levitt
opinion should normally be accordedegt weight. Accordingly, the ALJ
proffered reasons for finding Dr. Levitt'spinion conflicts with the record

insufficient to reject his medal opinion in its entirety.

not

n the

etter.

tt's

S

S

S

The Court cannot conclude that the Ad_error was harmless and therefore

instructs the ALJ to reconsdthis evidence on remand.

3. The ALJ gave specific legitimatereasons for rejecting the GAH
scores.

Finally, Plaintiff argues that théALJ erred by rejecting the Global

Assessment Functioning (&A scores in the record. ECF No. 15 at 13-14.
GAF is a numeric scale uség mental health clinician® subjectively assess
individual’s overall functionindevel. Like other medicalpinions, GAF scores a
relevant evidence that should be consdeand can only be rejected for spec
reasons.

Here, the ALJ stated two reasons fejecting the GAF scores. The fi
amounted to a boilerplate recitation ofatlGAF scores are and why, as a ma

of course, they are not particularly probatf disability. ECF no. 8-2 at 27. Th

SUMMARY JUDGMENT
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opinion is at odds with SSA regulation& GAF score thais assigned by a
acceptable medical source is a medicgdinion as defined in 20 C.F.
88 404.1527(a)(2) and 516.927(a)(2).

However, the ALJ also noted that the Gad¢ores were inconsistent with 1

record as a whole. ECF no. 8-2 at 27eTlcord contains GAF scores of 45, H

n

R.

he

CF

No. 8-8 at 115, 49, ECF No. 8-7 at 2, &) ECF No. 8-8 at 155. Scores in this

range indicate serious symptoms or serimogairment in social, occupational
school functioning. The ALJ found thatetbe scores did not comport with
findings that Plaintiff was able to comgaeher activities of dby living with few
limitations. ECF no. 8-2 at 27. Although the record in this case is voluminot
ALJ evaluated and weighed the evidenthe ALJ’s conclusion is supported
substantial evidence.

B. The ALJ failed to give specific, persuasive grounds for rejecting
Plaintiff's VA disability score.

Plaintiff next argues that the ALJred by rejecting he70% VA disability
rating. Although a VA disabty rating does not necessaritpmpel an ALJ to reac
an identical result, “an ALJ must ordinargywe great weight ta VA determinatio
of disability.” McCartey v. Massanari298 F.3d 1072, 1076 (9th Cir. 2002).
ALJ may give less weight to a VA digiity rating only if he or she give
persuasive, specific, valid reasons fomngoso that are supported by the recddd

An ALJ may not merely rely on the “geral ground that the VA and SSA disabi

SUMMARY JUDGMENT
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inquiries are different.Valentine 574 F.3d at 695. Instead, the distinction mus
specific to the individual case such asamtithe SSA has information that the )
did not.Id.

The ALJ here failed to givany valid persuasive reass for refusing to affor
“great weight” to the determination ofdlVA that Plaintiff was 70% disabled.
support of his decision, the ALJ stated only:

[T]he Veterans Administration hasot opined that the claimant was

unemployable in these rating decisions. Although they provided a

basis for their determination and ited GAF scores, they also did not

provide provides [sic.] an individlized assessment that focuses on a

claimant’s ability to perform worlkn the national economy. Thus, |

give these numeric ratings little to no weight.
ECF No. 8-2 at 30.

The ALJ’'s stated reasons are littieore than generalized critiques
applied to a specific situation. The falcat the VA and SSAisability ratings
differ in the disability calculation—basy the calculation on a “hypothetical
person” versus the specific claimamespectively—is merely a general
differentiating feature between the two inges. This is also true of the fact
that the VA does not account for a claimtia ability to perform work in the
national economy. Neither of these grouads specific or persuasive under
McCarteyandValentine

Again, the Court cannot concludeaththis error was harmless. Like

the medical opinions, the VA score collldve been an important factor in
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determining Plaintiff's RFC. BecauseetRourt cannot say with certainty that
no reasonable ALJ could reach a differeanclusion if this evidence were
considered, the Court instructs the ALJ to reconsider the VA disability rating
on remand.

C. The ALJ provided specific, clear andconvincing reasons for rejecting
Plaintiff's symptom testimony.

Where a claimant presentd®jective medical evidee of impairments tha
could reasonably produce the symptommplained of, an ALJ may reject t
claimant’s testimony about the severityhwr symptoms only for “specific, cle
and convincing reasonsBurrell v. Colvin 775 F.3d 1133, 1137 (9th Cir. 201

An ALJ must make sufficiently specificndings “to permit the court to conclu

that the ALJ did not arbitrarily dcredit [the] clanant’s testimony. Tommasetti V.

Astrue 533 F.3d 1035, 1039 (9th Cir. 20(@8)tations omitted). General findin
are insufficient.Lester v. Chater81 F.3d 821, 834 (9th Cir. 1995). ALJs n
consider many factors in weighing aaichant’s credibility including prior
inconsistent statements, unexplained failtoeseek treatment, and claimant’s d:
activities, among other§.ommasetti533 F.3d at 1039. Courts may not secq
guess an ALJ’s findings that are supported by substantial evidi&hce.

The ALJ provided specific instances support his determination th

Plaintiff’'s testimony was not credible. Fora®ple, Plaintiff failed to disclose th

At
ne
ar
A).

de

ay

nily
nd-

at

at

she was selling jewelry at markets and online. At the hearing, Plaintiff told the ALJ
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that she had no other sources of inconmeiothan her VA berigs. ECF No. 8-2 at

46. However, Plaintiff told a VA vocatioheehab counselor that she makes up to

$600 per week selling her jewliECF No. 8-8 at 79. Platiff was also somewhat

evasive when questioned by the ALJ abloert use of marijuana. ECF No. 8-2

52. The ALJ pointed to these instancesewimaking his findings that Plaintiff{s

testimony was not credible.

at

The ALJ also noted that Plaintiffss@mony was inconsistent with the fagts

in the record. Specifically, he noted that Plaintiff had worked and looked for{work

during the time Plaintiff keged she was disableflee Bray v. Comm’r of Soc. Sec.

Admin, 544 F.3d 1219 (9th Cir. 2009) (uphaldiALJ’s findings claimant was npt

credible in part because she contindedvork and seek employment after the

alleged onset of her disability). After tlaleged onset of her disability, Plaintiff

continued to make and s@helry and to participate the CWT program until she

voluntarily withdrew.

Based on the specified inconsistescia Plaintiff's testimony and the

conflicting evidence in the record, the Xk decision to discredit Plaintiffis

testimony regarding her symptoms is sup@d by substantial evidence in the

record.
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D. The ALJ did not abuse his discretionin denying Plaintiff's request to
subpoena non-examining physicians.

Plaintiff next assigns error to the Als)efusal to subpoeriars. Comrie ang
Reade, both non-examining State agencyatescAn ALJ may issue subpoenas
the appearance and testimony of withegde=n “necessary for the full presentat
of a case.” 20 C.F.R. § 404.950(d)(1), 44&0(d)(1). It is an abuse of discret
to deny the claimant’s request for a subppand, consequently, her right to crg
examine where the witness is a “crucmtness” whose fidings “substantiall)
contradict the other medical testimondlis v. Schwieke719 F.2d 301, 302 (9
Cir. 1983). If a party wishes to subpoeaawitness, rather than conduct cr
examination through interrogatories, thetpanust submit a statement of import
facts the witness is expected to proveva$i as an indication as to why these fa
could not be proven without issuing subpoena. 20 C.F.R. § 404.950(d)

416.1450(d)(2).

Prior to the hearing, Plaintiff's attoey, Mr. Rutzick, submitted a writte

request to subpoena Drs. @oe and Reade. Mr. Rutzickated that he planned

guestion the doctors abousdrepancies between thepinions and medical/oth

for
on
on

)SS-

th
DSS
ANt

ICtS

(2),

L4

n

D

r

evidence of other examining medical professils as well as their credentials. IMr.

Rutzick also indicated that he “expect[@d]ask questions inter alia touching

their bias.” ECF No. 8-6 at 83. The ALJniked this subpoena request, stating
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it did not meet the regulatory requirememd issue a subpoena under 20 C.F.

404.950(d)(2).

The ALJ did not abuse his discretiondenying Mr. Rutzick’s petition t
subpoena Drs. Comrie and Reade.e Titnesses were undoubtedly crug
witnesses within the contemplation®dlis However, the holding iBolisdoes no
require an ALJ to issue subpoenas for gwucial witness. Itequires only tha
claimants have the opportunity to meanullyfcross examine those witnesses.
Rutzick failed to demonstmatwhy interrogatories woultde insufficient to cros
examine the doctors on their exggrce and factual determinations.

The Court notes that Mr. Rutzick imdited he planned to ask questi
“touching on [the doctors’] bias.” Th8olis court recognized that bias is m
properly elicited through crogxamination. However bias is not a talismanic w
triggering the ALJ's duty to subpoenangtness. Under 20 €.R. 404.950(d)(2)
parties requesting a subpoena must specify facts tpmceto establish throug
cross examination and explain why intgyatories are insufficient. Mr. Rutzi
made no attempt to do so here. Accordinghe ALJ’'s denial of the subpoe
request was not an abuse of discretion.

E. Plaintiff has failed to establish tha ALJ Kennedy is biased agains
claimants like Plaintiff.

Finally, Plaintiff submits to the Courtfoeview numerous records in supp

of her allegation that ALJ Kennedy isabed against Plaintiff and claimants |
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Plaintiff. Defendant disputes the submissdf these materials as outside the s¢

of permissible evidence in 42 U.S.C. § 4f)5and moves to strike Plaintiff
declaration. ECF No. 21. Because thesaterials are outside the scope of
administrative record, the Court fisdthese materials are not proper
consideration and grants Plaintiff’'s motion to strike.

42 U.S.C. 8§ 405 governs the judiciaViev of SSA benefits decisions. T
statute limits a federal court’s review tthe pleadings and a transcript of {

record.”ld. Sentence Six of 42 U.S.C. § 405(g) pd®s that the court “may at a

time order additional evidence to be&kda before the Commissioner of So¢

Security, but only upon a showing that #né& new evidence which is material g
that there is good cause for the failurenimorporate such evidence into the reg
in a prior proceeding.”

Here, Plaintiff's proffered evidence it part of the administrative reco
Plaintiff asserts that she submitted thisdence to the Appeals Council, but t
the council did not accept the evidence. ECEFDNoat 18. If materials that were 1
before the ALJ are presented to thepApls Council, the Council must consi
them only if they are “ew and material.” 20 €.R. § 404.970(b), 416.1470(!

Unlike the medical edence at issue ifaylor v. Comm'r of Soc. Sec. AdmBb9

F.3d 1228, 1233 (9th Cir. 2011) the evidesabmitted here does not appear tc
“new and material” as defined by 404.970. Moreover, fi rejecting [new
SUMMARY JUDGMENT
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evidence, the Appeals Council is not reqdito make any pacular evidentiary
finding.” Gomez v. Chater74 F.3d 967, 972 (9th Cir. 1996uperseded by
regulation on other grounds as stated in Boyd v. Cob24 F. App’'x 334 (9th Cir.
2013). Plaintiff does not argue that thedence should be considered on remand
under Sentence Six of 42 U.S.C. § 405. Adogly, the Court will not consider
the materials and will grant Bendant’s motion to strike.
Accordingly,IT IS HEREBY ORDERED':
1. Plaintiff’'s Motion for Summary JudgmerECF No. 15 isGRANTED.
2. Defendant’s Motion for Summary Judgme&CF No. 2Q isDENIED.
3. Defendant’s Motion to Strike tHeeclaration of Becky LiefermaiCF No.
21, isGRANTED.
4.  The case IREMANDED to the Canmissioner of Sociabecurity pursuant
to 42 U.S.C. § 405(qg) for further procemgs consistent with this order.
5. JUDGMENT is to beentered in Plaintiff's favor.
6. The cas shall beCLOSED.
IT IS SO ORDERED. The Clerk’s Office is direetd to enter this Order and
provide copies to all counsel.

DATED this 19" day of September, 2017.

~<JALVADOR MENT)ZA, JR.
United States District Judge
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