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V. Associated Credit Services Inc

V.

community,

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MYRON HARGREAVES,CORTNEY
HALVORSEN, BONNIE FREEMAN, NO: 2:16CV-0103TOR
and all othes similarly situated

ASSOCIATED CREDIT SERVICES,
INC., aWashington corporatiqmand
PAUL J. WASSON ANDMONICA
WASSON, individually and the marita

ORDER DENYINGMOTION FOR
Plaintiffs, CLASSCERTIFICATIONWITH
LEAVE TO RENEW

Defendard.

Doc. 42

BEFORE THE COURTs Plaintiffs' Motion for Class Certification ECF
No. 27. This motion was heard with oral argument on May 18, 2&liik D.
Miller appeared on behalf of the Plaintiff$. Gregory Lockwoodppeared on
behalf of Defendant Associated Credit Services, Molly M. Moffett andKevin

J. Curtisappeared on behalf of DefendaRtsul J. Wasson arMonica\Wasson.
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The Court has reviewed the briefiagd supplemental authorjtghe recordcand
files herein and is fully informed.
BACKGROUND

A. Procedural History

On April 1, 2016, Plaintiff Myron Hargreaves filed a putative class action
against Defendant Associated Credit Services, Inc. (“Associated”) asserting
violations of the Fair Debt Collection Practices Act (“FDCPA% U.S.C. § 1692
et seq.the Washington Consumer Protection Act (“WCPARLW § 19.86.01(et
se(; and the Washington Collection Agency Act (“WCAARCW § 19.16.100.
SeeECF No. 1.

On Novenber 16, 2016, Plaintiff, along with Cortney Halvorsen and Bonnie
Freeman (collectively, “Plaintiffs”), filed Rirst Amended Complaint adding
Defendants Paul J. Wasson and Jane Doe Wé#&seanknown as Monica
Wasson) ECF No. 14. Plaintiffallegethat judgment creditpAssociatedand its
attorney, Defendant PalilWasson(*Wasson”) misrepresentetshformation in
writs of garnishmentwhich allowed Defendants to unlawfully garnBhintiffs
exempt propertyn violation of the FDCPA. ECF No. 1at{ 7.13. Plaintiffs
contend thaDefendantsconductalsoviolates the WCAA andthe WCPA. Id. at
18. PRaintiffs asserthat aviolation of the provisions of theDCPAand the

WCAA areper seviolations of theWCPA. ECF Nos. 14t 8.20; 38 at 10.

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 2
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On November 18, 2016, the Court entered a Jury Trial Scheduling Order,
commencingliscovery and setting the deadline for moving for class certification
no later than April 10, 2017. ECF No. 16 at2efendants Paul J. Wasson and
MonicaWasson(collectively, “Wasson Defendantsfi)ed their Answer to the
First Amended Complaint on February 22, 2)&hd Defendant Associated filed
its Answer on March 3, 2017. ECF Nos. 23, 24. Plaintiés move to extend
the class certification deadline by sixty (60) daf€F Ncs. 26-27. On April 7,
2017, the Court denied Plaintiffieequest. ECF No. 31The discovery cubff in
this action is October 10, 2017; Plaintiftatedat oral argument that rdiscovery
has occurred.

B. Class Certification

Plaintiffs move to certify a class and assert that class certification is
appropriatdor all claims stemming from Defendant Associatednd Defendant
Wassonsalleged conduct imiolation of theFDCPAand the WCPAy: (1)
falsely asserting that judgment debtor assets are not exempitld@)fully
garnishing property and collecting fees based on falsely certified writ applicatio

(3) making false, deceptive, and misleading statements to consumers about

1 The Clerk will be directed to amend the dockeatefbect Monica Wassdn

true name, rather than Jane Doe Wasson.
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exemption rights; and (4) unlawfylprofiting to the detriment gutative class
members.ECF No0.32 at 4.
1. Proposed Clas®Definition

Plaintiffs proposed in their briefing and at oral arguntbat the Court
certify the following classes and subclasses:

CLASS A (“FDCPA Class”): All individuals whowere (1) judgment
debtors in a Washington action filed by Defendant Assoctatedllect unpaid
consumer debt; (2) subject to an application fariaof garnishment signed by
Defendant Wassofasa representative of Defendant Associatadwhich he
certified that Defendant Associated had reason to believe that the plogegty
garnished was not exemB) where the claims arose from Defendant
Associatets conduct that occurred between April 1, 2015 to April 1, 2016; and (
where, after issuing a writ of garnishment, the class member receixadiee of
Garnishment and YouwRights” form from Defendant Associatsethting
substantiallyin part:

OTHER EXEMPTIONS : If the garnishee holds other property
of yours, some or all of it may be exempt under RCW 6.15.010,
a Washington statute that exempts up to five hundred dollars
($500 of property of your choice (including up to two hundred
dollars ($200) in cash or any bank account) and certain other

property such as household furnishings, tools of the trade, any
motor vehicle (all limited by differing dollar vaés)

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 4
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A.1 (“FDCPA Subclass”): All individuals in ClassA who alsohad exempt
property garnished by Defeanits.

CLASS B (“W CPA Class”): All individuals, businessegyr corporations
who were (1) judgment debtors in a Washington action filed by Defendant
Associated; (2) subject to an application favré of garnishment signed by
Defendant Wassofasa representative of Defendant Associatadwhich he
certified that Defendant Assmted had reason to believe that the prodeetgg
garnished was not exempt; (8here the claims arose from Defendant
Associatets conduct that occurred between April 1, 2@d April 1, 2016 and (4)
where, after issuing a writ of garnishmehg clas member received“@lotice of
Garnishment and Your Rights” form from Defendant Associated stating
substantiallyin part:

OTHER EXEMPTIONS : If the garnishee holds other property
of yours, some or all of it may be exempt under RCW 6.15.010,
a Washington statute that exempts up to five hundred dollars
($500) of property of your choice (including up to two hundred
dollars ($200) in cash or any bank account) and certain other
property such as household furnishings, tools of the trade, any
motor vehicle (all limited by differing dollar vags)

B.1 (“W CPA Subclass”): All individuals, businesses, @orporationsn

ClassB whoalsohad exempt property garnished by Defamd.

SeeECF No. 32 at %b; 38 at 67.

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 5
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Defendant Associated opposes class certification because the putative ¢
lacks proof to substantiate the numerosity requiremeatausastateapproved
forms cannot form a basis for class certificatiand because Plaintiffdebts are
not subject tote FDCPA ECF No. 3 at 28. TheWasson Defendantdso
opposeclass certification on the grounds that some of the putative class membgd
lack standing; the class is not sufficiently ascertainablerly broad and
constitutesanimproper‘fail-safe” class andsome ofthe claims are timéarred
andbeyondthe scope of the FDCPA and WCP8eeECF No. 36. Moreover, the
Wasson Defendants argue that numerous individualized issues predominate o}
any common issues and Plaintiffs fail to satisfy superiority requirementd.

For the reaons discussed below, the Court denies class certification at th
time.

FACTS

Thematerialfacts are disputed, but the Court must accept as true the
substantive allegations of the class cl&8eaeBlackie v.Barrack,524 F.2d 891,

901 n.17 (9th Cir1975).

Plaintiffs represent a putative class consistingiofilarly situated
Washington judgment debtors who were subjeciawful property garnishment
by a collection agencyDefendant Associatethrough itsattorney Defendant

Wasson ECF No. 14 at 2All available fundsvere garnishefrom Plaintiffs

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 6
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respectivdbank accounts teepay cmsumer debts, pursuant to a writ of
garnishment filed by Defendant Associat&ke d. at 414. Defendant Wasson
executed declaratigon behalf of Associateid support ofeach writ application
and assertethat Associated ha“reason to believe” tha&laintiffs' property “was
not exempt under Washington or federal.lawd. at 2. Plaintiffs contendthat
Defendant Wasson is the equivalent Gfabo-signer” who signs numeroug it
applicationswithout any reason to believe the veracity of the statements he.mal
Id. at94.27-4.28, 7.9 7.11 Defendants sent notices of exemption rigats
Plaintiffs pst-garnishment that contained materially false and misleading
information concerning Plaintiffsespective cash exemption rights. at §14.30,
5.12, 6.196.20. After Plaintiffs Cortney Halvorsen and Bonnie Freeman
confronted Defendants in response toghreneous exemption claim notice,
Defendants released theespectivewrits of garnishment and palhcksome or
all of the garnished moneyd. at{{ 5.14, 6.22.

Plaintiffs now move to certify theutativeclass action with respect to the
FDCPAand WCPAclaimsagainst Defendantas a result of Defendahtsnfair

and deceptive practiceECF No0.32;see als&ECF No.14 at 2.

DISCUSSION
“District courts have broad discretion to control the class certification
process, antfw]hether or not discovery will be permitted . . . lies within the sour

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 7
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discretion of the trial coutt. Vinole v. Countrywide Home Loans, In§71 F.3d
935, 942(9th Cir. 2009) (quotingkamm v. Cal. City Dev. C®09 F.2d 205, 209
(9th Cir. 1975). Indeed|t]he propriety of aclassaction cannot be determined in
some cases without discoverikamm,509 F.2d at 210

Certification of a class action lawsug governed by Rule 23 the Federal
Rules of Civil Procedure. Pursuant to Ruléad3he party seeking class
certification must demonstrate that “(1) the class is so numerous that joinder of
members is impracticable; (B)ere are questions of law or fact common to the
class; (3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class; and (4) the representative parties will fairly anc
adequately protect the interests of theess.” Fed. R. Civ. P. 23(a).

Provided that proposed class satisfiesaibeve criteria, courtsustfurther
determine whether certification is appropriate under Rule 23{herea party
seeks certification of a stalled “damages class” under Rule 23(b)é&3)herehe
or she must demonstrate that {@)estions of law or fact common to class
members predominate over any questions affecting only individual members;”
(2) “a class actin is superior to other available methods for fairly and efficiently
adjudicating the controversyFed. R. Civ. P. 23(b)(3)As the partymoving for

certification, the plaintiff bears the burden of establishing that the foregoing

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 8
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requirements have besatisfied. Mazzav. Am. Honda Motor Co., Inc666 F.3d
581, 588 (9th Cir. 2012).

A court presented with a class certification motiaunst perform a “rigorous
analysis” to determine whether each of these prerequisites has been sdhsfied.
Tel. Co. vFalcon 457 U.S. 147, 161 (1982)Frequently thatrigorous analysis
will entail some overlap with the merits of the plaingftinderlying claim.”Wal
Mart Stores, Inc. vDukes 564 U.S. 338, 351 (20119ee also Ellis v. Costco
Wholesale Corp.657F.3d 970, 981 (9th Cir. 2011) (emphasizing that a district
court “must” consider the merits of a plaintdfclaim to the extent that they
overlap with the prerequisites for class certification under Rule 23(a)). That is,
“[a] party seeking class certification must affirmatively demonstrate his
compliance with the Rulethat is, he must be prepared to prove that thermare
fact sufficiently numerous parties, common questions of law or fact, gf@F
Mart, 564 U.S. at 350.

Here, Plaintiffs have movead certify a claspursuingtwo separate claims
for statutorydamages: (1) violation of the FDCPa&nd (2)violation of the
Washington Consumer Protection A&CF No.32 at 4.

A. Rule 23(a) Prerequisites

1. Numerosity

Rule 23(a)(1)provides that a proposed class must be “so numerous that

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 9
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joinder of all members is impracticableFed. R. Civ. P. 23(a)(1fWhether
joinder would be impracticable depends on the facts and circumstances of eac
case andloes not, as a matter of law, require any specific minimum number of
class members.Smithv. Univ. of Wash. Law S¢I2 F. Supp2d 1324, 1340

(W.D. Wash. 1998). In general, however, a class consisting @f dre

members is presumed to be sufficiently numerdnse Washington Mut.
MortgageBaded Secs. Litig276 F.R.D. 658, 665 (W.D. Wash. 2011).
Conversely, the Supreme Court has indicated that a cld$s'wbuld be too small
to meet the numerosity requiremer®én. Tel. Co. of the Nw., Inc. v. EECKA6
U.S. 318, 330 (1980).

Here, Plamtiffs suggesthat the proposed class consistaieast 100
Washington residentsECF N. 32 at 10; 14 at § 8.16°laintiffs also speculate
thatbecause Defendants utilizesdardizedorms, it “makes it more likely that
thousands otenof-thousandsof residents have been impacted. ECF No. 32 at
10. Defendants disputine size of th@roposed class and challerfgaintiffs
ability to satisfy the numerosity requirement. ECF Nos. 34 at 2; 36 51.16
Defendant Associated arguist it has only admitted to being “involved in at leag
100 garnishmentsince its ircorporatiori over the past twenty yearSeeECF
Nos. 34 at 2; 24 at  8.16.he Wasson Defendants argue tiha&tclass consists of

zero members because no applicatwese falsely certifiesr state language

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 10
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contained apart of Plaintiffs class definition.SeeECF No. 36 at 16The
Wasson Defendants also argue thbased on Plaintiffsproposeclass
definition, the class is overly broad because not all debeore btandingr cash
exemption rights.d. at 17. In addition, not all debtors had exempt property
garnished, and some claimay bebarred by the statute of limitationkd.

The Court acknowledges that an extensive evidentiary showing is not
required at this stage, but the Court must the very least-be able to formulate a
reasonable judgmen&eeBlackie,524 F.2dat 901, n.1{stating that “[w]hile the
court may not put the plaintiff to preliminary proof of his claim, it does require
sufficientinformation to form a reasonable judgment.Kere conjecturas to the
number of members that fitithin Plaintiffs proposed class and subclass
definition does not satisfy the Rul&eefFed. R. Civ. P. 23(a)(1).

Here, despite that the parties havd hearlysix monthgo engage in
discovery Plaintiffs have offered nothing more than mguessvork as tothe
estimatectlass size Plaintiffs direct the Court to “the Declaration of Kirk D.
Miller and all the documents filed in this actidbut these materialsddno factual
support to the class action allegatioiseeECF Nos. 32 at 7. Plaintiffbelief that
Defendantsallegedly unlawfupractices have affected at least 100 Washington
residentdalls short of meeting the numerosiiggurementbecause it ibased on

mere conjecture CompareECF Nos. 14 at § 8.1@ith 23 aty 8.16 24 at 7 8.16

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 11
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see alsdA Fed. Prac. & Proc. Civ. § 1762 (3d 4995. Beyond tkeir
speculativeguessPlaintiffs can only point tahreeindividuals who would be class
membergi.e., the named class representatives)

At this time, howeveRlaintiffs' estimate ignsufficientto show that the
proposectlass is so numerous that joinddrall members is impracticable and,
thereforethenumerosity requirement has rimgenmet. Plaintiffs may utilize
discovery to determine the number of potential class members.

2. Commonality

Rule 23(a)(2) requires that “there are questions of law or fact common to
class.” Fed. R. Civ. P. 23(a)(2)}or purposes of this rule, “[clommonality exists
where class membeérsituations share a common issue of law or fact, and are
sufficiently parallel to insure a vigorous and full presentation of all claims for
relief.” Wolinv. Jaguar Land Rover N. Am., L €17 F.3d 1168, 1172 (9th Cir.
2010) (internal quotation and citation omittedt its core, the commonality
requirement is designed to ensure that elage adjudication will “generate
commonanswersapt to drive the resolution of the litigationWalMart, 564 U.S.
at 350(emphasis in original) (internal quotation and citation omittédhis does
not, however, mean thaveryquestion of law or fact must be common to the clas
all that Rule 23(a)(2) requires is a singignificantquestion of&w or fact.”

Abdullah v. U.S. Sec. Assplnc.,731 F.3d 952, 957 (9th Cir. 201@mphasis in

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 12
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original) (quotation omitted) “The existence of shared legal issues with diverger
factual predicates is sufficient, as is a common core of salient facts coupled wit
disparate legal remedies within the clasddnlonv. Chrysler Corp.150 F.3d
1011, 1019 (9th Cir. 1998).

However, he fact that each class memilserlaim is grounded in an alleged
violation of the same statute(s), standing alone, is insufficient to establish
commonality. WalMart, 564 U.S. at 350 In addition to being grounded in the
same statute, the class claims “must depend upomaon contdion[.]” Id.
(emphasis added). “That common contentionmust be of such a nature that it is
capable of classwide resolutiefwhich means that determination of its truth or
falsity will resolve an issue that is central to the validity of each orteeaflims
in one stroké. Id. In other words, the “critical question” under Rule 23(a)(2) is
whether the class membectaims will “stand or fall together.Conn. Ret. Plans
and Trust Funds v. Amgen, In660 F.3d 1170, 1175 (9th Cir. 2014jfd, 568
U.S. 455(2013). Finally, courts must “consider merits questions at the class
certification stage only to the extent they are relevant to whether Rule 23
requirements have been meéldrres v. Mercer Canyons In@35 F.3d 1125, 1133
(9th Cir. 2016) ¢itation omitted).

Here, Plaintiffsarguethat theseminal issuearewhether Defendanits

practice of falsely claiming a reason to beli@ermationabout the exempt

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 13

it

h




10

11

12

13

14

15

16

17

18

18

20

nature oftheir assets, and misrepresenting cash exemption information, vithlates
FDCPA and WCPA.ECF No. 32 at 12. Plaintgicontencthat all potential class
members were sent the same notice of exemption rights ajedttalihe same
formwrit application. Id. Plaintiffs explain thaall claims stem from the same
conduct byDefendants

Defendant Associated argues that the use of state court forms cannot fof
the basis of class certification. ECF No. 34 at 5. The Wasson Defendants arg
that Plaintiffs cannot show that all members have suffered the same amdrthe
FDCPA and WCPArequiredifferent evidence for eaaltass member. ECF No. 36
at 18. Defendant@arguments miss the mark.

The Rule 23(a)(2) analysis centers on whether Plaintiéms and
Defendantsdefenses can yield a common answer that is “apt te thiy
resolution of the litigation.”"WalMart, 564 U.S. at 351. Importantly,
“[cJommonality requires the plaintiff to demonstratattblass memberdiave
suffered the same injury” 1d. (QuotingGen. Tel. Co. of Sw. v. Falcoth7 U.S.
147, 161 (1983) Despite the Wasson Defenddrdsgument to the contrary, the
class members here have all suffered the same +rjilngy allegedly received
false, deceptive, amisleading statements from Defendaimsviolation of the
FDCPA and were injured by the unlawful money garnishmeiaidoledfees and

costs in violation of the FDCPA and the WCPA

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 14
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PlaintiffS common contention amorajassmembersabout Defendants
standardized affirmationsncerningnembersassets and exemption rights are
both pivotal to this action arnchpable of classwide resolutibm one stroke.”
WakMart, 564 U.S. at 350. Therefore, common questions of law anexiatt
with regard to possible class membeasdclass membetslaims will either
“stand or fall togdter.” Amgen 660 F.3d at 1175Moreover, the pposed class
members need not “share every fact in commBiedriguez v. Haye$91 F.3d
1105, 1122 (9th Cir. 2010Rlaintiffs have met theoenmonality requirement.

3. Typicality

Rule 23(a)(3yequiresthat “the claims or defenses of the representative
parties [be] typical of the claims or defenses of the classd. R. Civ. P. 23(a)(3).
This requirement serves to ensure that “the interest of the named representatiy
aligns with the interests of tletass.” Wolin, 617 F.3d at 1175Factors relevant to
the typicality inquiry include “whether other members have the sarsenilar
injury, whether the action is based on conduct which is not unique to the name
plaintiffs, and whether other class members have been injured by the same co
of conduct.” Ellis, 657 F.3d at 98femphasis addedStated differently,
“[tlypicality refers to the nature of the claim or defense of the class repregentati
and not to the specific facts from which it aros¢herrelief sought.”ld.; see also

Stearnsy. Ticketmaster Corp655 F.3dL013,1019(9th Cir. 2011)abrogated on

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 15
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other grounds bZomcast Corp. v. Behrent33 S.Ct. 1426 (2013)The

typicality requirement looks to whether the claims of the class representatives i
typical of those of the class, and is satisfied when each class meribén arises
from the same course of events, and each class member makes similar legal
arguments to prove the defendantability.” (brackets omitted) The typcality
requirement requires only that the class representatilass are “reasonably €0
extensive with those of absent class members; they need not be substantially
identical.”Hanlon,150 F.3d at 1020.

Here, the named class representaticeams formaking false or misleading
misrepresentations about the judgment debtmsets and exemption riglatise
typical of the claims of the class. Defendants argue that each class nsember
garnishment will be unique and each will have a different tplet exemption
right, income source, and fundSeeECF No. 36 at 19. The Court finds that the
typicality requirement is met here because regardless epacificminor
differences, each class membelt make similar legal argumeitbout the same
claims arisng from the same course of evenftearns655F.3dat 1019
Moreover, theclass representativeslaims need not be “substantially identical” to
the proposed class memberkims. Hanlon,150 F.3d at 1020Accordingly, the

named representativagterests in pursuing these claims are properly aligned wi

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 16
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the interests of the class as a whdeeWolin, 617 F.3d at 1175The typicality
requirement is met.

4. Adeguacy of Representation

The final prerequisite for class certification is that “theresentative parties
will fairly and adequately protect the interests of the clabgd. R. Civ. P.
23(a)(4). This requirement applies to both the narokds representatives and to
their counsel. “To determine whether named plaintiffs will adequately represer
class, courts must resolve two questions: (1) do the named plaintiffs and their
counsel have any conflicts of interest with other class members[;] and (2) will tf
named plaintiffs and their counsel prosecute the action vigorously on betradf of

class?” Ellis, 657 F.3d at 985 (internal quotations omitted).

Here,Plaintiffs request that the Court appoint attorney Kirk D. Miller to act

as class counsel. ECF No. 32 at 14. Plaintiffs also assert that the named clas
representatives and counsel have no interests that are antagonistic to the inter
of the class.ld. at 1415.

The Wasson Defendants have raised two objections to the named class
representativesbility to fairly and adequately represent the interests of the clas
First, Defendants assert that the named class representatives Isicktieg
Specifically, Defendants suggest that the named representatives have incurreg

real injury becauseither their mn-exempt funds were properly garnished or they

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 17
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claimed an exemption anlde writ of garnishment was releasd€lCF No0.36 at

20. Defendants also argue that Plaintigéatements avowing a lack of conflicting
interests and disavowing interests antagonistic to the interests of the class are
insufficient. Id.

The Court findghe Wasson Defendahtstandingargumens unsupported
andunpersuasiveSeTourgeman v. Collins Fin. Servs., Ine55 F.3d 1109, 1116
(9th Cir. 2014)finding that an individualsright not to be the target of misleading
debt collection communicationsistitutes a cognizable injury under Article 111);
see alsdHavens Realty Corp. €oleman, 455 U.S. 363, 373 (1982) (finding
that pecuniary injury is not necessary to find injury in faMpreover, he Court
has no reason to believe thia¢re is aconflict of interest between the named
representatives and the other members of the proposedariéisat the named
representatives will not prosecute tation vigorously Unless the named
representativesnteress underminehis or her incentive to vigorously prosecute
the classwide claims, no conflict arisesSee In re Pet Food Product Liab. Litig.
629 F.3d 333, 3435 (3d Cir. 201Q) There is simply no reason to believe that
such a conflict will develop here.

Finally, although Defendants havetrobjected to counsal qualifications to
serve as class counste Court finds that attorney Kirk D. Miller djompetent to

represent the entire claslé.also appearthat Mr. Miller has prior experience with

ORDER DENYING CLASS CERTIFICATION WITH LEAVE TO RENEW 18
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thecollection and consumer protectitzmvs applicable to the class claimSee
Fed. R. Civ. P. 23(gECF No. 33 at 1Y-18. The adequacy of representation
requirement is met.

B. Rule 23(b)(3) Requirements

Although the Rule 23(a)(2) numerosity requirement is not met, the Court
will proceed to examine whether certification is proper under Ri(e).

Plaintiffs has sought certification of a-®alled “damages class” pursuant to Rule
23(b)(3). Before certifyng such a class, a court must find that (1) “the questions
law or fact common to class members predominate over any questions affectin
only individual members;” and (2) “a class action is superior to other available
methods for fairly and efficientlgdjudicating the controversyFed. R. Civ. P.
23(b)(3).

1. Do Common Questions of Law or Fact Predominate?

As discussed above, theoposedlass claims for Defendantalleged false
representations about teeempt nature of judgment debtassets, and
communications to putative class members alesemptiorrights present
common questions of law and faétor purposes of Rule 23(b)(3), the relevant
inquiry is whether these common questipnsdominateover individualized
questions.See Wolin617 F.3dat 1172 (“While Rule 23(a)(2) asks whether there

are issues common to the class, Rule 23(b)(3) asks whether these common
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guestions predominate.”Although Rule 23(a)(2) and Rule 23(b)(3) both addres
commonality,‘the 23(b)(3) test isfar more demandingand askswhether
proposed classes are sufficiently cohesive to warrant adjudication by
representatioii. Id. (quotingAmchem Prods., Inc. v. Windsé21 U.S. 591, 623
24 (1997)).

At the outset, the Coueasilyfinds that questions common to the slas
membersclaims predominate ovanypotentialindividualized questionsRule
23(b)(3) refers to questions “common to class members” predominating over
guestions “affecting only individual members” of the class. Fed. R. Civ. P.
23(b)(3). Thisrequiresa comparison of common and individual questions arising
from the claims being pursued arclasswide basis This interpretation is
consistent with theurpose of Rule 23(b)(3yvhich is to determine whether class
treatment of claims which satisfy Rul8(2) is preferable to individualized
adjudication. See Zinser v. Accufix Research Inst.,,I863 F.3d 1180, 1189 (9th
Cir. 2001) (Implicit in the satisfaction of the predominance test is the notion tha
the adjudication of common issues will help agkigudicial economy). Here,
there is little to no question that the class treatment of claim®ferable to
individualized adjudication, but the Rule 23(a)(2) numerosity requirement is
lacking which precludes class certification at this time. Notwithstanding, the Cq

finds that Plaintiffs have satisfied Rule 23(b)§3)redominance requirement.
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2. IsClass Adjudication Superior to I ndividual Actions?

In considering whether class adjudication is superior to separate individu
actions, a court must determine “whether the objectives of the particular class
action procedure will be achieved in the particular castanhlon, 150F.3dat
1023. In making ths determination, theourt must considemter alia, (1) the
interests of individual class members in pursuing their claims separately; (2) th
extent of any existing litigation concerning the same sulnjedter; (3) the
desirability of concentrating the litigation in a particular forum; and (4) the
feasibility of managing the case as a class acti@d. R. Civ. P. 23(b)(3)(A)D).

A court's consideration of these factors must “focus on the efficiency and econg
elements of the class action so that cases allowed under subdivision (b)(3) are
those that can be adjudicated most profitably on a representative Zaseet,

253 F.3d at 1190 (quotation and citation omittdd)other words, the counbust
perform “a comparative evaluation of alternatmechanisms of dispute
resolution.” Hanlon, 150 F.3d at 1023.

In this case, a balancing of the Rule 23(b)(3) factors weighs strongly in fe
of adjudication on a classide basis.First, it does not appear that members of th
proposed class haweesignficant interest in litigatingheir claims separatelsind
the nature of the proposed class members (i.e., debtors who have defaulted or]

unpaid consumer debt) both lend support to class certificaiorihermore,
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because the valugf each individual classmiembets clains for statutory damages

Is relatively small, the cost of pursuititeseclaims individually would likely
exceed the value of any potential recove®ge Zinser253 F.3d at 119(@noting

that certification is generally proper when class members will be “unable to pur
their claims on an individual basis because the cost of doing so exceeds any
recovery they might secure”).

Moreover there is no evidence that there exists attmgr pending litigation
concerning the same subjeunttter between Defendants andmbers of the
proposed classAs a resultthe interests of judicial economy favor proceeding on
a classwide basis.SeeZinser, 253 F.3d at 119(@observing that claswide
adjudication can promote judicial economy by “reducing the possibility of multi
lawsuits when no other actions are currently pendirgimilarly, it appears that
the Eastern District of Washington is an appropriate and convearem, fas all
of the events giving rise to the class claapgpear to haveccurred within this
districtand no party has proffered arguments to the contrary.

Finally, there do not appear to be any impediments to managing this casg
a class action. Given that the parties have not suggested any such impedimer
with respect to the class claims, the Court finds that these can be resolved mo4
efficiently at the same time and in the same proceedihg.superiority factor is

also met.
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CONCLUSION
At this time the Courtfinds thatPlaintiffs class certification motion does
not satisfythe Rule 23(g)L) numerosityrequiremento conditionally certify the
class Accordingly, the Court denies Plaintiffimotion without prejudice and will
revisit the issue should Plaintiffs develagfgient evidence to support the
putative class size.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiffs’ Motion for Class Certification (ECF N32) is DENIED with
leave to rene.
2. The Clerk shall amenithe docket to substitute Defendantrue name,
Monica Wasson fodane Doe Wasson.
The District CourExecutiveis directed to enter this Order and provide
copies to the parties.

DATED May 23, 2017

5 4 - callgs 2
~— O fetes
T ERN -
THOMAS O. RICE
Chief United States District Judge
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