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V. Associated Credit Services Inc

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MYRON HARGREAVES,
CORTNEY HALVORSEN,and
BONNIE FREEMAN,

Plaintiffs,
V.
ASSOCIATED CREDIT SERVICE,
INC., a Washington Corporation, ang
PAUL J. WASSON AND MONICA

WASSON, individually and the
marital community

Defendats.

NO. 2:16-CV-0103TOR

ORDER ONDEFENDANTS’
MOTION TO DISMISS FOR
FAILURE TO STATE A CLAIM OR
ALTERNATIVE MOTION FOR
PARTIAL SUMMARY JUDGMENT

Doc. 90

BEFORE THE COURT iPefendants’ Motion to Dismiss for Failure to

State a Claim or Alternatively Motion for Partial Summary Judgment. M@CF
56. This matter wakeardwith oralargumenbn October 19, 2017The Court has

reviewed themotion, therecord and files herein, and is fully informed. For the
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reasons discussed below, Defendants’ MatowriPartial Summary Judgme(ECF
No. 56) isGRANTED.!
BACKGROUND

This case corerns a claim against Defend#@ssociated Credit Services,
Inc. (Associated), a Washington debt collection ageiasyF No. 56 at 3.0n
April 1, 2016, Plaintiff Myron Hargreaves filed a putative class action, asserting
violations of the Fair Debt@lection Practices Act (FDCPA15 U.S.C. § 1692t
seq.; the WashingtoitConsumer Protection Act (WCRARCW § 19.86.016et
seg.; and the Washingh Collection Agency Act (WCAA RCW § 19.16.100.
See ECF No. 1. On November 16, 2016, Plaintifirgreavesalong with Cortey
Halvorsen and Bonnie Freeman, filed a First Amended Complaint adding
Defendants Paul J. Wasson and Monica Wagatasson DefendantsECF No.
14.

In the instant motiorDefendats? seek an order dismissing Plaintiffs’

“reason to believe claimsyhich referto Defendants allegedlyalsely certifying

1 The Court need not address Defendants’ Motion to Dismiss, as the Court

grants Defendants’ Motion for Partial Summary Judgment.

2 Wasson Defendants filed this Motion, which Associated later joined. ECI

No. 61.
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thattheyhad reason to believe the assets they were attempting to garnish were
exempt. ECF Nos. 56 at 2; 14 at | 7.A®ernatively, Defendants request partial
summary judgmerfor failure to state a claim under Federal Rules of Civil
Procedure 8(a) and 12(b)@&nd that there are no disputed questions of fact that
preclude a finding that Mr. Wasson lawfully executed eachcatign for writ of
garnishment ECF No. 56 at 2For the reasons discussed below, the Court grant
Defendants’ Motiorfor Partial Summary Judgment as there are no disputed
material questions of fact

FACTS

Plaintiffs allege that judgment creditor, Associated, and its attokhey,
Wasson, misrepresented information in writs of garnishment, which allineed
to unlawfully garnish Plaintiffs’ exempt property in violation of the FDCPA. ECI
No. 14 at § 7.13Plaintiffs contend thathssociated and Mr. Wassorcenduct
also violates the WWPA and theWCAA. Id. at 18.

All available funds were garnished from Plaintiffespective bank accounts
to repay consumer debts, pursuant to a writ of garnishment filed by Defendant
Associated.ECF No. 14at  4-6 Mr. Wasson executed declarations on behalf
of Associated in support of each writ application and asserted that Associated
“reason to believe” that Plaintiffggroperty “was not exempt under Washington or

federal law.” Id. at | 1. Plaintiffs contend thavir. Wasson is the equivalent of a
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“robo-signer” who signs numerous writ applications without any reason to belie
the veracity of the statements he makiesat 1 4.277.9, 7.11.Defendants
allegedlysent notices of exemption rights to Plaintiffspgarnishment that
contained materially false and misleading information concerning Plaintiffs’
respective cash exemption rightsd. at 11 4.30, 5.12, 6.18.20. After Plaintiffs
Cortney Halvorsen and Bonnie Freeman confronted Defendants in response tg
erroneous exemption claim notice, Defendants released their respective writs ¢
garnishment and paid back some or all of the garnished mocest 1 5.14,

6.22.

A recitation of Washington State’s garnishment law and procedures is
necessary to understand the intricacies of this cHse Washington Legislature
declared its intent with respect to garnishment:

The legislature recognizes that a garnishee has no responsibility for
the situation leadintp the garnishment of a debtor’s wages, funds,
other property, but that the garnishment process is necessary for the
enforcement of obligations debtors otherwise fail to honor, and that
garnishment procedures benefit the state and the business community

as creditors.The state should take whateveeasures that are
reasonably necessary to reduce or offset the administrative burden on

3 This conduct of allegedly sending false and misleading information

concerning Plaintiffs’ exemption rights is not before the Court on this motion for

partial summaryydgment.

ORDER ON DEFENDANTS’ MOTION TO DISMISS OR ALTERNATIVE
MOTION FOR PARTIAL SUMMARY JUDGMENT ~4

ve

the

nf




10

11

12

13

14

15

16

17

18

18

20

the garnishee consistent with the goalftéatively enforcing the

debtors unpaid obligations.

RCW6.27.005 Judgment creditors who have judgments that are wholly or
partially unsatisfied are entitled to seek writs of garnishm&s RCW 6.27.020.
Application for a writ of garnishment must be by affidavit statintgr alig that a
judgment is unsatisfiedhe amount due, and that “plaintiff has reason to believe,
and does believe that the garnishee, . . . is indebted to the defendant in amour
exceeding thasexempted from garnishment by any state or federal law. . .”
RCW 6.27.060 (quoting third necessary fact). In the context of the garnishmen
statutes and this case, plaintiff is the creditor, defendant is the debtor and the
garnishee is the bank holding funds belonging to the defendant. Upon proper
application, the clerk of the court issues a wrigafnishment to the judgment
creditor for service upon the garnishé&ee RCW 6.27.070.

The writ of garnishment shall set forth the amount that the garnishee is
required to holgpending the garnishment proceedirsge RCW 6.27.090. This
amount is deermined by adding together the amounts specifically allowed by
statute, which includes the amount of the unsatisfied judgment, interest, attorng
fees and taxable costed. Nowhere does the statute require the creditor or the

Court to deduct any antjmated exempt property thiay later be claimed.
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After service of the writ and noticadefendant debtomfay claim
exemptions from garnishment in the manner specified by the statute that creats
the exemption. . .” RCW 6.27.160(@Emphasis added)A creditormay object to

the claimed exemption, in which case the court must hold a hearing where the

debtor “bears the burden of proving any claimed exemption”. RCW 6.27.160(2).

The creditor is then entitled to a judgment against the garnishee for any amour

exceeding the proven exemption, or if no exemption is claimed, the amount the

garnishee holdsp tothe amount due on the unsatisfied debt, including interest,
attorney fees and costSee RCW 6.27.250(1).These are the relevant provisions
of state garnishment law that impact the resolution of this case.
DISCUSSION
A. Partial Summary Judgment

Summary judgment is appropriate when “there is no genuine dispute as t
any material fact and the movant is entitled to judgment as a matter of law.” F¢
R. Civ. P. 56(a). In ruling on a motion for summary judgment, the court views t

facts, as well as all rational inferences therefrom, in the light most favorable to

nortmoving party. Scott v. Harris, 550 U.S. 372, 378 (2007). The court must only

consder admissible evidenc®rr v. Bank of America, NT & SA, 285 F.3d 764

(9th Cir. 2002).
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The moving party bears the initial burden of showing the absence of any
genuine issues of material fac@elotex Corp. v. Catrett, 477 U.S. 317, 323
(1986). The burden then shifts to the fmaving party to identify specific facts
showing there is a genuine issue of material faoderson v. Liberty Lobby, Inc.,
477 U.S. 242, 256 (1986 here must be evidence on which a jury could
reasonably find for the plaintiff and a “mere existence of a scintilla of evidence

support of the plaintiff's position will be insufficient.fd. at 252. Additionally, a

in

fact is “material” if it might affect the outcome of the suit under the governing law.

Id. at 248 A material fact is “genuine” where the evidence is such that a
reasonable jury could find in favor of the Agmoving party. 1d.
1. FDCPA

Defendants move for summary judgment to disrRisantiffs’ “reason to
believe” claims under the FDCPA. ECF No.d&6l1. The parties dispute the
interpretation ofthe“reason to believe” requirement of RCW 6.27.060. ECF No.
79 at 8. The interpretation of a statute is a question of &se/Miranda v.
Anchonda, 684 F.3d 844, 849 (9th Cir. 2012). Plaintiffs concedaral argument
thatthis issuas a legal question that must be decided by the Court.

At oral argument, both parties admit that there is no relevant case law

defining “reason to believe.” Plaintiffs contend the Defendants must have “reas

to believé that a bank account contains more than $500, an amount allowed to

ORDER ON DEFENDANTS’ MOTION TO DISMISS OR ALTERNATIVE
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exempted by RCW 6.15.0Hhd know the nature or source of those funds

Plaintiffs argue the unfairness of allowing the garnishment to freeze the first $500

(which may be claimed exempt) and the length of time it takes to resolve the
exemption claim.

Defendants argue there is “no legal requirement to have complete certai

regarding what is in the debtor’s bank account prior to garnishment and it is the

debtor’s obligation to assert exemptions after service of a wdt.'Defendants
emphasize that a “creditor must have some grounds, cause or basis that leads
to think or suppose that the bank account contains somexamnpt funds.” ECF
No. 56 at 13 (quotation omittedpt oral argumentPlaintiffs contenddthat the
standard is greater than knowing that a debtor might have a job and a bank
account.

The Court finds that Defendants satisfied the “reason to believe” standart

throughtheir sworn testimonyECF Nos. 58, 59The Court determines that it is

nty

14

them

sufficient for Defendants to find that a debtor is employed and has a bank account,

or has a bank accouahddoes not know or have reason to believe that that the
debtots account is only comprised of Social Security benefits or some other tot
exempt sorce. Undervarious privacy lawsike the Grammi_eachBliley

Financial Modernization Act, 15 U.S.C. § 6801, et seq., financial institutions md

respect the privacy of their customers’ nonpublic personal information.
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Accordingly, Defendants cannot accdbg debtor’s accouitalances before
Issuing the writ of garnishment, and thegligible“reason to believe” standard
accommodatethis limitation. It is then sufficient for Defendants to believe
Plaintiffs had funds in their bank accounts exceeding tegsmpt from
garnishment without requiring more specificity as to the exact anoounatureof
those funds. Accordingly, the Court finds that Defendants the “reason to
believe” standard.

The Court observes that the first $500 in every bank accemat iexempt
from garnishment, but rathemy later be claimed to be exempt by the debtor.
Indeed, a debtor may claim up to $3,000 in exempt personal property, of which
more than $1,500 may be exempt cash, and of which not more than $500 may
exemptvalue in a bank account, savings and loan accounts, stocks, bonds, or ¢
securities, regardless of the number of existing accode&esRCW 6.15.010.

Plaintiffs concedeat oral argument that once the Court decides the legal
guestion there are no genuine issues of material fact left. Plaintiffs assert that
Court can then determine whether or not Defenddngsison to believewas
adequate. Plaintiffs offero additionalfacts thatvould call into questiorMr.
Solberg’s or Mr. Wasson'’s affidasgiin any materiamatter Accordingly, on these

undisputed facts, the Court finds that Defenddiresason to believewas
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adequate and there are no genuine issuemtdrid factremaining The Court
grants Defendants’ Motion for Partial Summary Judgrfient.

2. WCAA

Defendants arguinat the WCAA does not create a private cause of action
and so PlaintiffsSWCAA claim should be dismissed. ECF No. 56 at Tkhe
remedy for aviolation of the WCAA is through the WCPA.Gray v. Suttel &
Associates, P.S,, No. 2:09CV-251-RMP, 2016 WL 409706at*4 (E.D. Wash.
Feb. 2, 2016{citation omitted). The Supreme Court of Washington determined
that “[w]hen a violation oflebt collection regulati@occurs, itconstitutesa per se
violation of the CPA ... under state and federal laWahag v. Farmersins. Co.
of Washington, 166 Wasl2d 27, 53 (2009) The Eastern Disittt of Washington
corcluded that an individual cannot assert a private cause of action under the
WCAA, but that the attorney general or the local prosecuting attorney may brin
the action Gray, 2016 WL 409706at *4. At oral argument, Plaintiffagreel that
the WCAA is not an independent cause of actionRiadtiffs did not object to
having it dismissed as an independemise of action. Accordingly, the Court

grants Defendant®otion for Summary Judgment on the WCAA claim.

4 The FDCPA statutory damages claim is not disputed in this Motion and

remains.
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3. WCPA

Defendants contend that Plaintiffseason to believe” claims brought werd
the WCPA fail because Plaintiffs did not make a sufficient showingpfaiir or
deceptive acts and actual injury. ECF No. 56 afLl®3 At oral argument,
Plaintiffs statd that treir WCPA cause of action @nly based on their contention
that Defendants did not have sufficiéreason to believé. Plaintiffs admit that if
the Court rules on thireason to believestandard in favor of Defendanteen the
WCPA action shoul@lsobe dismissed. Since the Court fiasnd that

Defendants had adequdteason to believethe WCPA claim islsodismissed.

Therefore, the Court grants Defendants’ Motion for Partial Summary Judgment i

regards to the WCPA claim.
ACCORDINGLY, IT ISHEREBY ORDERED:

Defendants’ Motion tdismiss for Failure to State a Claim or Alternatively
Motion for Partial Summary JudgmegitCF No0.56) iSGRANTED.

The District Court Executivis directed to enter thiSrderandfurnish
copies to counsel

DATED October 20, 2017

AT AP

B M 0 /@

THOMAS O. RICE
ChiefUnited States District Judge
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