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3
4
5 UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7||CHRIS GEE, No. 2:16-cv-00124-MKD
8 Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
9 VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
10{| COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
11 ECF Nos. 14, 20
Defendant.
12
13 BEFORE THE COURT are the padieross-motions for summary

14/ljudgment. ECF Nos. 14, 20. The partiessented to proceed before a magistrate
15||judge. ECF No. 7. The Court, havingimved the administrative record and the
16|| parties’ briefing, is fully informed For the reasons discussed below, the Court
17||denies Plaintiff's motion (ECF No. 14nd grants Defendant’s motion (ECF Na.
18||20).
19

20
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

1383(c)(3).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqadse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from th

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig
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court “may not reverse an ALJ’s decisionamtount of an error that is harmless.

Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate

nondisability determination.’ld. at 1115 (quotation and citation omitted). The

party appealing the ALJ’s decision generdlgars the burden of establishing that

it was harmed.Shinseki v. Sanders56 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s

impairment must be “of such severity tlna is not only unable to do his previous

work[,] but cannot, considering his age, edtion, and work experience, engagg in

any other kind of substantial gainful wonrlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.9Ha)(4)()-(v). At sep one, the Commissioner
considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
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416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg
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the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s {
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88

404.1520(g)(1); 416.920(g)(1). If the claimannhot capable of adjusting to oth
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work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts thbe Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for supplemental seity income and disability insurance

benefits on August 22, 201&2lleging an onset date of September 28, 2008. Ti.

241-44, 245-50. The applications welenied initially, Tr. 160-63, and upon
reconsideration, Tr. 165-70. Plaih@appeared for a hearing before an
administrative law judge (ALJ) on JuBe 2014, and supplemental hearings on
August 28, 2014 and September 23, 2014. Tr. 33-44, 45-93, 94-Q07.

September 26, 2014, the ALJ deniediftiff's claim. Tr. 16-27.

1 At the June 2014 hearing, Plaintiff was ejpresented and the medical expert,

Veraldi, opined more information waseued. Tr. 41-42. Awrdingly, the ALJ

ordered another psychologi@laluation and continued the hearing. Tr. 41-42.
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At the outset, the ALJ found that Plaintiff met the insured status

requirements of the Act with respecthis disability insurance benefit claim

through December 31, 2013. Tr. 18. s#é¢p one, the ALJ found Plaintiff has npt

engaged in substantial gainful activitpysg September 28, 2008, the alleged o
date. Tr. 18. At step two, the Alfound Plaintiff has the following severe

impairments: plantar fasciitis; asthma; sity a major depressive disorder; an

anxiety-related disorder; armdpersonality disorder. Tr. 1&t step three, the ALJ

found Plaintiff does not have an impaint@r combination of impairments that
meets or equals a listed impairment. I9. The ALJ then found that Plaintiff h

the RFC

to perform a limited range of medium work. The claimant can lift and/or

carry a maximum of 25 pounds frequiy and maximum of 50 pounds
occasionally. He can sit for 2 hoursaatime for a total of 6 hours during
8-hour workday with normal breaks. dklaimant can stand for 2 hours
time for a total of 6 hours in ant&ur workday with normal breaks.
Likewise, he can stand for 2 hoursaaime for a total of 6 hours in an 8-

hour day with normal breaks. The dwint can never climb ladders, ropes,

or scaffolds. He can occasionallyneb ramps and stairs, balance, stoop
crouch, kneel, and crawllhe claimant should awbiconcentrated exposu
to pulmonary irritants, unprotected gbts, and hazardous machinery. T
claimant can perform work that doest involve more than occasional or
superficial contact with the genemlblic or crowded work settings. The

nset

aS

an
At a

re
he

a supplemental hearing held August 2814, Plaintiff, who was represented,

testified, as did Dr. Veraldi. Tr. 45-93 second supplemental hearing was held

September 23, 2014, to obtain the teshgnof a vocational expert. Tr. 94-107.
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claimant can work and interact wisimall groups of co-workers, but no
work requiring close cooperation witlo-workers (e.g., no teamwork-typg
work activities). He would do best wite there is no close supervision
where the supervisor lays out job msttions with occasional supervision
thereafter (e.g., no over the shouldegtrent type supervision). Although
the claimant takes prescribed diwation for physical and mental
symptomology, despite any side efeof the medication, the claimant
would be able to remain reasonahbtyentive and responsive in a work
setting and would be able to caout normal work assignments
satisfactorily.

Tr. 21.
At step four, the ALJ found Plaintiff isnable to perform any past releval
work. Tr. 26. At step five, the Alfdund that considering Plaintiff's age,
education, work experience, and RFC, ¢hare jobs in significant numbers in th
national economy that Plaintiff can parg such as dining room attendant;
laundry worker; store laborer; housekegpcleaning; cafeteria attendant; and

price marker. Tr. 27. The ALJ concludetiintiff has not been under a disabil

D

L

nt

e

ty,

as defined in the Social Security Athm September 28, 2008, through the date of

the decision. Tr. 27.
On March 25, 2016, the Appeals Counighied review, Tr. 1-7, making t
ALJ’s decision the Commissioner’s finadclsion for purposes of judicial reviev

See42 U.S.C. § 1383(c)(3); 20 ER. §8 416.1481, 422.210.
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
him supplemental security incomenedits under Title XVI and disability
insurance benefits under Title Il of the So&aicurity Act. ECF No. 14. Plainti
raises the following issues for this Court’s review:

1. Whether the ALJ properly disclieed Plaintiff's symptom claims;

2. Whether the ALJ properly wghed the medical opinion evidence;

3. Whether the ALJ properly weigth¢he lay witness testimony; and

4. Whether this Court should consider new evidence submitted to the

Appeals Councif.
ECF No. 14 at 12.
A. Adverse Credibility Finding

Plaintiff first faults the ALJ for failing to provide specific findings with cl
and convincing reasons for discrediting $ysnptom claims. EENo. 14 at 12-1
An ALJ engages in a two-step analysigdetermine whether a claimant’s

testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ mus

2 Although Plaintiff addresses Dr. Islam-Zwarecords with tb medical evidena
the Court elects to address these rezaginew evidence because the ALJ did
have the opportunity to consider them.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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determine whether there is objectimedical evidence of an underlying

impairment which could reasonably bepexted to produce the pain or other
symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).
“The claimant is not required to showattfhis] impairment could reasonably beg

expected to cause the severity of thegtom [he] has allegke [he] need only

N

show that it could reasonably have sadi some degree of the symptorivasquez
v. Astruge 572 F.3d 586, 591 (9th Cir. 2009Mt@rnal quotation marks omitted).
Second, “[i]f the claimanmeets the first test and there is no evidence of
malingering, the ALJ can only reject thaiohant’s testimony about the severity of
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for the
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermines
the claimant’s complaints.1d. (quotingLester v. Chater81 F.3d 821, 834 (9th
Cir. 1995));Thomas v. Barnhar278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ
must make a credibility determination withdings sufficiently specific to permit
the court to conclude that the ALXdot arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,

1015 (9th Cir. 2014) (quotingloore v. Comm’r oBoc. Sec. Admin278 F.3d 920,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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924 (9th Cir. 2002)).

In making an adverse credibility téemination, the ALJ may considénter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between his teginy and his conduct; (3) the claimant
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

This Court finds the ALJ provided spécj clear, ancconvincing reasons
for findings that Plaintiff's statement®ncerning the intensity, persistence, an(
limiting effects of his symptoms “areot entirely credible.” Tr. 22,

1. Conservative Medical Treatment

The ALJ found Plaintiff has undergoessentially conservative treatment.

Tr. 19, 22-23. Evidence of “conservativeatment” is sufficient to discount a

claimant’s testimony regarding tkeverity of an impairmentParra v. Astrue481

F.3d 742 (9th Cir. 2007) (citingphnson v. Shalal&0 F.3d 1428, 1434 (9th Cir
1995) (treating ailments with an over-tbeunter pain medication is evidence o
conservative treatment sufficient to disod a claimant’s testimony regarding th
severity of an impairment)). Here, the Abhoted Plaintiff reported foot pain an
numbness since approximately 2012. I8 (citing Tr. 374) (on July 2, 2012,
Plaintiff told Dr. Kingsley Ugorji, higorimary care physicia he experienced

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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intermittent bilateral numbness of hisnals and feet approximately one to two
times a week). The ALJ further notectlon July 15, 2014, Plaintiff underwent
podiatric examination for a “several year bistof left heel pain and more recel
onset of similar right heel pain.” T19 (citing Tr. 439). On that date, Katie
Swanstrom, D.P.M., reported Plaintiff's chemmplaint was left heel pain, press
for several years, and witiradual onset; previous treatment had included ant
inflammatories and stretching; PlaintifidoDr. Swanstrom that he was starting
experience a similar pain in his righbtdout it was mild; and Dr. Swanstrom gg
Plaintiff a cortisone injection. Tr. 1@iting Tr. 439). Similarly, the ALJ noted
that on August 12, 2014, Plaintiff told Dr. Swanstrom the injection had helpe
two days and Dr. Swanstrom gave Pldiranother injection. Tr. 19 (citing Tr.
467). At both appointments, Plaintiffas diagnosed with bilateral plantar

fasciitis/enthesopathy/Tr. 19 (citing Tr. 439, 465). In addition, the ALJ found

*Plantar fasciitis is one of the mosthemon causes of heel pain. It involves
inflammation of a thick band of tissue thrahs across the bottom of the foot an
connects the heel bone to the toes (plantar fascia).

http://www.mayoclinic.org/disases-conditions/plantar-faknthesopathy is alsg

one of the most common causes of postdresl pain. It is a common clinical
finding denoting pathology at the “enthe$e®. attachment sites of muscles,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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treating podiatrist discussed treatmeptions with Plaintiff and reported high

success rates with conservative treatment of this pathology. Tr. 19 (citing T
(Dr. Swanstrom discussed proper sigear, anti-inflammatory medications and
injections of the fascia; she providstetching instructions, recommended ice
massage and gave Plaintiff an injectiand she discussed the high success ra|
with conservative treatment for this pakbgy). This was a clear and convincin

reason to discredit Pldiff's symptom claims.

Regarding Plaintiff’'s asthma, the ALJund that it was also controlled wit

conservative treatment, specificalighalers and steroids. Tr. 2&e, e.g.Jr. 75
(Plaintiff testified he hadd®n using rescue inhalers for asthma for years). THh
additional evidence of treating an ailnh@nth conservative treatment is also
sufficient to discount Plaintiff's subjective complaintSee alsWarre v. Comm’y
of Soc. Sec. Admim39 F.3d 1001, 1006 (9th Cir. 2006) (An impairment that
be effectively controlled with treatmeistnot disabling.). Here, the ALJ found

Plaintiff's medical record demonstrattdtht these treatments were effective

because Plaintiff did not seek or requarey medical treatmeietween September

2008 and November 2011, noetween July 2012 and February 2014. Tr. 22

r. 439)

tes

0

h

IS

can

tendons, joint capsules, ligameatsd fascia to the bone.

https://www.ncbi.nim.nih.gov/pubmed/11396326
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(citing Tr. 384) (Plaintiff saw primary camphysician Dr. Ugorji for asthma in

November 2011); Tr. 390 (again in Jul§12); Tr. 393, 396 (and again in Febru

and April 2014). The ALJ found the effeeness of conservative treatment for

asthma diminished Plaintiff's credibilityThis was a specifiglear and convincir
reason to find Plaintiff was not entirely credible.

2. Medication

Next, the ALJ found the lack of medtaan treatment for Plaintiff's pain
complaints suggests Plaintiff's painnggtom are not severe enough to interfers
with Plaintiff's ability to perform basic wé activity. Tr. 22. The type, dosage,
effectiveness and side effects of metimataken to alleviate pain or other
symptoms as well is a relevant factoewaluating the intensity and persistencs
symptoms. 20 C.F.R. §8§ 404.1529(3}8-(v), 416.929(c}3)(iv)-(v) (2011)?
The lack of prescription medication is appropriate consideration in determini
credibility. See Tidwell v. Apfel,61 F.3d 599, 602 (9th Cir. 1998) (noting
claimant’s use of nonprescription medioa as a factor supporting credibility

determination). Here, the ALJ notedailtiff had not been prescribed anti-

*As of March 27, 2017, C.F.R. 88 1529&)d 416.929(c) were amended. The
ALJ rendered his decision on Septemd@r 2014, thus, the Court applies the
versions effective June 13, 2011.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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inflammatories, analgesics, or analgeswith narcotics for his alleged pain. Tr.
22. The ALJ found that, despite Plaffis allegation that severe foot pain
prevented him from walking more thane block or standing more than 5-10
minutes, Plaintiff's lack of need for pr#ed medication is inconsistent with
disabling symptoms. Tr. 22 (citing Tr. 73) (Plaintiff testified he cannot walk

more than one block or stand more than 5-10 minutes); Tr. 87 (Plaintiff testif

ied

the only thing he takes for pain is Ibupnf‘maybe once or twice a week.”)). The

lack of pain medication undercuts Plaintiffgmptom complaints of severe pain.

Plaintiff contends the ALJ erred becalmedisregarded the treating doctor’s

preference to treat conservatively withuploofen. ECF No. 14 at 14. Plaintiff
misunderstands the ALJ’s reasoning: if Ridi’s pain was disabling, he would

likely take more than Ibupfen “maybe once or twica week” in order to obtain

relief. This was a specificlear and convincing reason to find Plaintiff's symptom

complaints not entirely credible.

In a related medication issue, thkJ found Plaintiff’'s credibility was

undermined by the effectiveness of medmain treating mental health symptoms.

Tr. 22. An impairment that can be efterely controlled with medication is not

disabling. Warre, 439 F. 3d at 1006. Here, tA&J found medication for menta

impairments was effective in relieving Riaff's symptoms. Tr. 22. With respect

to Plaintiff’'s complaints of irritaifity, the ALJ noted Plaintiff admitted his

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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symptoms had improved with the recantition of Prozac therapy. Tr. Z&e,
e.g, Tr. 474 (on July 15, 2014, treatmrovider Courtney Primeau, MA-C,
noted irritability may have stemmed fnoanxiety and depssion, she reported
moderate improvement in Plaintiff xgerience of aggression with Prozac and
increased the dosage); Tr. 482 (on JulyZZ8,4, Plaintiff told provider Kristen
Tucker, LMHC, that his aggressivessehad diminished since taking his
medication); Tr. 489 (in August 2014 aiitiff told Ms. Primeau the Prozac
seemed to help with irritability). EhALJ properly considered the lack of
prescribed pain medication and the diteaness of psychotropic medication wh
he discounted Plaintiff's sgptom complaints.

3. Daily Activities

Third, the ALJ found the limitations PH#iff alleged weranconsistent with
his prior statements that described arfyaactive lifestyle.” Tr. 22. Evidence
about daily activities is propy considered in making eredibility determination,
Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 198%iowever, a clanant need not
be utterly incapacitated in ordter be eligible for benefitsSee Orn. v. Astrye95
F.3d 625, 639 (9th Cir. 2007) (“the mere fwt a plaintiff has carried on certa
activities .. .does not in any way detrikom her credibility as to her overall
disability.”). Regardless]e]ven where [Plaintiffs] activities suggest some

difficulty functioning, theymay be grounds for disediting the claimant’s

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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testimony to the extent that they c@tict claims of a totally debilitating

impairment.” Molina, 674 F.3d at 1113.

Here, the ALJ noted that Plaintiff tes#ifl at the hearing that he spends his

day sitting in a chair looking out tv@ndow and watching movies, and only

performs household chores approximatelgrg\four weeks because of his pain.

Tr. 22 (referring to Tr. 74, 78, 82-84Rlaintiff further testified that his

impairments were so seneehe could walk only anblock and stand for 5-10

minutes. Tr. 22 (referring to Tr. 73-74However, the ALJ noted that in October

20122 Plaintiff told examining psychiatriggmy Dowell, M.D., he cared for his
personal hygiene, cooked for himself and khdousework; Plaintiff reported he h
no problems in these areas. Tr. 22 (citing Tr. 380). The ALJ noted that Plai
told Dr. Dowell his hobbies included online gaming, including the game Wor
Warcraft. Tr. 22 (citing Tr. 380-81). ladt, Plaintiff told Dr. Dowell that he
spends the majority of his day playinigleo games. Tr. 381The ALJ further
noted that in June 2014, Plaintiff told Dr. Quackenbush that he had the capg

perform all basic household chores; headls, cooks, performs laundry tasks, g

*The ALJ cites Tr. 380 as dated November 2011. Tr. 22. Dr. Dowell’s repo
indicates the examination was conductedoBer 13, 2012. Tr. 379. This appe
to be a harmless 8eener’s error.
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shops for groceries and uses the computer. Tr. 22 (citing Tr° 4B18se reported

activities, especially shopping, are inconsistent with Plaintiff's claimed inabil
walk more than one blocnd stand for more than five or ten minutes, and
inconsistent with his statement thatdits in a chair looking out the window all
day. Tr. 22 (citing Tr. 431keeTr. 82 (Plaintiff testified he does absolutely
“nothing.” He sits in a chair anddks out the window.). In evaluating the
credibility of symptom testimony, the ALmay utilize ordinary techniques of
credibility evaluation, including jor inconsistent statementSee Smolen v.
Chater,80 F.3d 1273, 1284 (9th Cir. 1996)he ALJ reasonably relied on
Plaintiff's inconsistent reporting of his daily activities and functionality in
assessing Plaintiff's credibility.

Plaintiff contends the ALJ found Plaiff’'s ability to bathe and to prepare
food for himself indicated bisymptom claim$acked credibility. ECF No. 14 at
14. However, as noted, the ALJ found Ridi’s activities were inconsistent witl
allegedly disabling limitations, and tleeactivities included much more than thq
ability to bathe and cook. For instanceaiRliff earned two associate degrees 4

onset, despite allegations of disablinggibal and mental limitations. Tr. 22-23

*Dr. Quackenbush conducted the examorabn June 26, 2014, Tr. 429, and th
hearing occurred on August 28, 2014,4%, approximately 60 days apatrt.
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(citing Tr. 429) (in June 2014 Plaintiibld Dr. Quackenbush he earned two
associate degrees at two different schatilsr onset); Tr. 431 (Plaintiff told Dr.
Quackenbush that he recently sat at thé&ak of the room in his classes), whi
Is inconsistent with the disabling litations alleged, including Plaintiff's
contention he could walk nghe a block and stand onlywé or ten minutes, Tr. 7
and spent his day sitting in a chair looking out the window. Tf. BBe ALJ
reasonably determined that the abilityattend two different schools and obtair
degrees is inconsistent with walking oalyplock and standing no more than fiv,
ten minutes, and with only sitting a chair looking out the window.

As another example, the ALJ found tath respect to claimed mental
limitations, Plaintiff's “allegéion he would be unable to work because he doe
like being around others is contradictedhis admission that he earned two
associates degrees after his alleged ons#isability.” Tr. 22. Itis reasonable f
an ALJ to consider a claimant’s adtigs which undermine claims of totally
disabling symptoms in making the credibility determinati®&ee Rollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 2001). efALJ noted that in a June 26,

2014, consultative examination, Plainafimitted he earned a degree in compl

’One of the programs was completed iniAp014, approximately three months
before the hearing. Tr. 432.
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graphics and design from ITT Tech in 20%ith a 3.8 grade point average, and a
degree in web design and tech suppantnfinterface College in 2013, with a 3.4
grade point average. T22-23. The ALJ concludedahPlaintiff's ability to
regularly attend classes andretwo associated degreeseathis alleged onset date
of disability establishes his mentalpairments would not prevent him from

performing work that does not involve neahan occasional superficial contact
with the public, crowded work settings, irdetion with more than small groups|of
coworkers, close cooperation with cakers, or in any teamwork-type of

activities. Tr. 23.

In contrast, Plaintiff contends the ALJ erred when he found Plaintiff's ¢laim

he does not want to be around other peapt®ntradicted by Plaintiff's ability “tp
obtain a trade school diploma.” ECF No.dt414. Plaintiff contends there is
evidence that there were only two otkardents in one or both of Plaintiff's

associate degree programs (Plaintiff doesspetify), and Plaintiff alleges this i

UJ

the reason for his success despite allegeétyasive social anxiety. ECF No. 14
at 14 (citing Tr. 61). The Court notes tia&intiff told Dr. Quackenbush when he
recently attended classes he sat at thbdek of the room, stating “people drive
[him] crazy,” and reported the instructatlr Interface Collge referred fellow
students to Plaintiff to learn computessested design. Tr. 431. Even if this

evidence may be interpreted radavorably to the Plaintiff, it is susceptible to
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“||ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND

more than one rational integiation, and therefore the ALJ’s conclusion must
upheld. See Burch v. Barnhagr00 F.3d 676, 679 (9th Cir. 2005).

When discussing daily activities, Plafhfurther stated “[n]otably, the ALJ
does not dispute the uncontroverted evidaheé[he] must nap during the day.’
ECF No. 14 at 14. This is the entasgument addressing napping. The Court

declines to address this issue because inetgised with specificity in Plaintiff

briefing. Carmickle v. Comm’r of Soc. Sec. Adm&83 F.3d 1155, 1161 n.2 (9th

Cir. 2008).

4. Lack of Objective Medical Evidence

The ALJ concluded that the objective medical evidence did not suppor

Plaintiff's claims of disabling symptomspecifically finding that “the objective
medical and psychological evidence als@ablshes [Plaintiff] has the capacity t
perform the limited range of medium waokitlined above.” Tr23. An ALJ may
not discredit a claimant’s pain tesbmy and deny benefisolely because the
degree of pain alleged is not supeorby objective medical evidencRollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 200Bunnell v. Sullivan947 F.2d 341,
346-47 (9th Cir. 1991)air, 885 F.2d at 601. Howevehe medical evidence is
relevant factor in determining the seveitya claimant’s pain and its disabling
effects. Rollins, 261 F.3d at 857; 20 C.F.B§ 404.1529(c)(2), 416.929(c)(Zee

alsoS.S.R. 96-7p. Minimal objective ewdce is a factor which may be relied
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upon in discrediting a claimdattestimony, although it nyanot be the only facto
See Burch400 F.3d at 680. The ALJ cited numerous records indicating
unremarkable or mild medical findings.

The ALJ found, for example, thatthough Plaintiff presented with
complaints of knee pain on April 32014, physical examination revealed only

faint swelling and mildly reduced rangerabtion of the left knee; there was no

joint deformity, heat, swelling, erythemeffusion, or reduced range of motion of

the right knee. Tr. 23 (citing Tr. 397). Importantly, the ALJ found that at thel same

time, Plaintiff had no notable gait disturtz® and he ambulated without the usq
an assistive device. Tr. 23 (citing Tr. 398).

The ALJ further found, as anothexample, that Plaintiff underwent
podiatric examination on July 15, 2014. Tr. 23 (citing Tr. 439). Upon
examination, Dr. Swanstrom found Plaintiff demonstrated normal touch, pin,
vibratory and proprioception sensatiorboth feet. Tr. 23 (citing Tr. 439).
Likewise, protective sensation was intacboth feet; Tinel sign was absent
bilaterally; and color, texture and tugeere normal in ta lower bilateral
extremities. Tr. 23 (citing Tr. 439Although Plaintiff ha severe pain on
palpitation of the left medial tubercéand mild pain on palpitation of the right
medical tubercle, Dr. Swanstrom nofeain-free and normal range of motion of

the bilateral lower extremitgnuscle groups; in addition;rays demonstrated a

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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moderate plantar heel spur on the left, imtucencies in calcaneal tuberosity v
noted. Tr. 23 (citing Tr. 439).

The ALJ noted similar findings, a®t another example, during Dr.
Swanstrom’s August 12, 2014 examioati Tr. 23 (citing Tr. 467). Dr.
Swanstrom again found Plaintiff hadrmal touch, pin, vibratory and
proprioception sensation in both feet; Tiegn was absent bilaterally, and colg
texture and tugor were normal in the t8lal lower extremities. Tr. 23 (citing T
467). Plaintiff had severe pain on palpida of the left medial tubercle and
moderate pain on palpitat of the right medicalbercle; pain-free and normal
range of motion of the bilaral subtalar and midtatgaints; and 5/5 muscle
strength in the four bilatal lower extremity musclgroups. Tr. 23 (citing Tr.
467). Plaintiff described his right planfassciitis as worse from the previous vi
a month earlier, in July, but indicated he# plantar fasciitis had improved. Tr.
(citing Tr. 467). The ALJ further noteds still another example, that Dr.
Swanstrom’s next exam, on Septembe2®@.4, was essentially unchanged fror
the previous examination. Tr. 23 (o Tr. 469-70). The ALJ concluded that
these largely benign findings undermehPlaintiff's claim of disabling
impairments. Tr. 23.

Plaintiff alleges the ALJ erroneoudiglied solely on a lack of objective

medical evidence when he discredited ftiéfis symptom claims. ECF No. 14 4
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13. While Plaintiff is correct that aklLJ may not discredit a claimant’s pain
testimony and deny benefaslely because the degrefepain alleged is not

supported by objective medical evidenRellins,261 F.3d at 85/Bunnell,947
F.2d at 346-47, here the ALJ offered a number of legally sufficient reasons fo
reject Plaintiff's symptom @iims. Thus, the ALJ did not err in relying on the lack

of objective evidence supporting PlaintifSgmptom claims. This was a clear and
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convincing reason to discredit Ri&ff's symptom complaints.

5. Lack of Treatment

Next, the ALJ found Plaintiff's sympio complaints less than credible
because there were significayaps in his treatment history. Tr. 22. An ALJ is
permitted to consider lack of treatmem his credibility determinationBurch,400

F.3d at 681. Moreover, “in assessmglaimant’s credibility, the ALJ may

properly rely on ‘unexplained or inadequately explained failure to seek treatment

or to follow a prescribed course of treatmentMblina, 674 F.3d at 1113 (quoting

Tommasetti v. Astru®33 F.3d 1035, 1039 (9th CR008)). However, disability

benefits may not be denib@cause of the claimant’s failure to obtain treatment he

cannot afford for lack of fundsGamble v. Chater68 F.3d 319, 321 (9th Cir.
1995).
As the ALJ found, Plaintiff did notek or require any medical treatment

between onset on September 28, 2008Nwekmber 2011. Tr. 22 (citing Tr. 369)
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(on November 28, 2011, Plaintiff saw Dr. Ugorji for asthma, and this is the fi

treatment record). As the Alfurther found, Plaintiff also did not require or se

I'st

ek

treatment between July 2012 and February 2014. Tr. 22 (citing Tr. 390) (Plaintiff

saw Dr. Ugorji on July 2, 2012 for asthrmad numbness of the hand and feet);

392 (Plaintiff next saw Dr. Ugorji on Beuary 10, 2014). The ALJ concluded

Plaintiff's treatment efforts and requirenie were inconsistent with the presence

of debilitating physical or meatimpairments. Tr. 22.

Plaintiff contends the ALJ should notvearelied on his lack of treatment
because he could not afford medicalecand was not insured until early 2014.
ECF No. 14 at 13 (citing Tr. 72-73) (éwgust 28, 2014, Plaintiff testified he

“didn’t get insurance until the first of hyear”); Tr. 88 (Plaintiff testified he

currently had insurance through the stt®/ashington Apple Health). As noted,

disability benefits may not bdenied because of the claimant’s failure to obtaif

treatment he cannot obtain for lack of fun@@n, 495 F.3d at 63&ee also
Regennitter vComm’r of Soc. Sec. Admii66 F.3d 1294, 1299-1300 (9th Cir.
1999);Gamble 68 F.3d at 321. Here, the Afalled to consider or reject
Plaintiff's explanations for failig to seek additional treatmer§ee Molina674
F.3d at 1113 (ALJ may rely on failure $eek treatment or follow prescribed
course of treatment when claimant’'ddee is “unexplained or inadequately

explained.”). Accordingly, this Courtrfds the ALJ’s reasoning is not clear ang
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convincing. The error is harmless, howewbecause the ALJfered other legally
sufficient reasons to discreditaintiff's symptom claims.See Carmickle533
F.3d at 1162.

B. Medical Opinion Evidence

Next, Plaintiff faults the ALJ for discounting the opinion of Dr. Kingsley
Ugorji, Plaintiff's primary care physicianyho opined Plaintiff required a cane {
ambulation. ECF No. 14 at 16-19.

There are three types of physiciaf(4) those who treat the claimant
(treating physicians); (2) those wbhgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant
[but who review the claimant's fileh@nexamining [or reviewing] physicians).”
Holohan v. Massanar46 F.3d 1195, 1201-02 (9thrC2001) (citations omitted
Generally, a treating physicia opinion carries more weight than an examinin
physician’s, and an exanig physician’s opinion carrigeore weight than a

reviewing physician’sld. at 1202. “In addition, the regulations give more we

¢ Plaintiff further contends the AppesaCouncil failed to credit new evidence,
specifically, the opinion of examiningyshologist Kayleen Islam-Zwart, Ph.D.
ECF No. 21 at 7. Becau§k. Islam Zwart'srecords are new evidence, the Col
addresses this issue separateisa.
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to opinions that are explained than to those that are not, and to the opiniong of

specialists concerning matters reigtio their specialty over that of
nonspecialists.”ld. (citations omitted).
If a treating or examining physicianbpinion is uncontradicted, the ALJ

may reject it only by offering “clear and convincing reasons that are support

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005),.

“However, the ALJ need not accept the opinion of any physician, including a

ed by

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admis54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o

examining doctor’s opinion is contrackct by another doctor’s opinion, an ALJ

may only reject it by providing specific diegitimate reasons that are supported

by substantial evidence Bayliss 427 F.3d at 1216 (citinigester,81 F.3d at 8301
831).

Plaintiff faults the ALJ for discounting the opinion of treating Plaintiff's
primary care physician, Dr. Ugorji. EQNo. 14 at 16-18. On September 10,
2014, Dr. Ugorji prescribed a cane for Bt&f. Tr. 23 (citing Tr. 472). The ALJ

did not credit Dr. Ugori’'s opinion Plainfiheeded a cane to ambulate. Tr. 23.
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Because Dr. Ugori’s opinion was contradicted by Dr. Staley, Tr? 1#4® ALJ waj
required to provide specific and legitte reasons for rejecting Dr. Ugorji's
opinion. Bayliss 427 F. 3d at 1216.

Defendant contends that Dr. Ugasjprescription for a cane was not a
medical opinion. ECF No. 20 at 10. nAedical opinion is a statement from an

acceptable medical source that reflects jueigis about the nature and severity

lv2)

of

a claimant’s impairment(s), including symptoms, diagnosis and prognosis, and

what a claimant can still do despitegairment(s), and physical or mental
restrictions. See20 C.F.R. 88 404.1527(a)(216.927(a)(2).

Regardless of whether the prescoptfor a cane qualifies as a medical
opinion, the ALJ adequately supported ¢asclusion. First, the ALJ found Dr.
Ugori’'s opinion that Plaintiff needs a canansonsistent with the record. Tr. 23
An ALJ may properly reject medical opinion that is inconsistent with the recg

Batson v. Comm'r of Soc. Sec. Adn#®9 F.3d 1190, 1195 (9th Cir. 2004) (AL

*Plaintiff contends the ALJ should hafend Dr. Ugorji’'s opinion that Plaintiff

required a cane was uncontretdd. ECF No. 14 at 1&Reviewing physician Dr.

Staley opined Plaintiff was able to standa@lk 6 hours in an 8-hour day, and did

not indicate that any assistive devicelsas a cane wasquired, Tr. 139-40,
which contradicts Dr. Ugorji’s opinion.
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may discredit treating physicians' opinions that are unsupported by objective
medical findings or the record as a wéjol An ALJ may give less weight to a
medical opinion that is “brief, conclusqrgnd inadequately supported by clinical
findings.” Bayliss 427 F.3d at 1216.

The ALJ found, for example, Dr. Ugosi‘opinion that Plaintiff required a
cane was not supported by the treatindigist's examination findings and
records. Tr. 23. The ALJ found that on July 15, 2014, treating podiatrist Dr|
Swanstrom’s examination revealed Pldfritad normal touch, pin, vibratory andl

proprioception sensation in both feetd Tinel sign was aent bilaterally’® Tr. 23
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(citing Tr. 439). The ALJ further fourtthat on examination on August 12, 201

A,

The ALJ found that at this exam Dr. Swanstrom also found protective sensation

was intact in both feet; and color angjor were normal ithe bilateral lower

extremities. Tr. 23 (citing Tr. 439). Dr. &wstrom noted Plaintiff had severe pain

on palpitation of the left medical tuber@ad mild pain on palpitation of the right

medical tubercle; range of motion of thigbtalar and midtarsal joints was norm
and pain-free; and muscleetgth was 5/5 in the folnlateral extremity muscle

groups. Tr. 23 (citing Tr. 439). Further, Dr. Swanstrom reported that x-rays

al

demonstrated a moderate gkamheel spur on the left, but no lucencies in calcaneal

tuberosity were noted. Tr. 23 (citing Tr. 439).
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Dr. Swanstrom again noted normal tbupin, vibratory and proprioception
sensation in both feet. Tr. 23 (citing Tr. 46Ty addition, the ALJ further found
testing revealed Tinel sign was negatiyvaterally, and color, texture and tugor
were normal in the bilateral lower extrerag. Tr. 23 (citing Tr. 467). Further, t
ALJ found Dr. Swanstrom additionally obsedsthat although Plaintiff had seve
pain on palpitation of the left medical tubke and modete pain on palpitation ¢
the right medical tubercle, radle strength again was 5/5 in the four bilateral I¢
extremity muscle groups. Tr. 23 (citiig. 467). The ALJ notes Dr. Swanstror
further described Plaintiff's right plantéasciitis as worse from the previous Vis
but left plantar fasciitis was improvedr. 23 (citing Tr. 467). On September 9
2014, the ALJ notes, Dr. Swanstrom opipediatric examination was essentia
unchanged. Tr. 23 (citing Tr. 469-70Yloreover, the ALJ dditionally found Dr.
Swanstrom discussed with Plaintiff ttfegh success rates” with conservative
treatment of this pathologyTr. 19 (citing Tr. 465).

Next, the ALJ found the observations of examining physicians did not
support Dr. Ugorji’s opinion Plaintiffeeded a cane. Tr. 23. An ALJ may
discredit a treating physician’s opinions that are unsupported by the record i
whole or by objective medical finding&atson 359 F.3d at 1195. Here, the Al
found examining physicians observed Plaintiff ambulated without a notable

disturbance. Tr. 23 (citing Tr. 398 (&mpril 30, 2014, treating source Lisa
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Phillips, ARNP, observed no notable gdigturbance and stated Plaintiff

“ambulates without the use of an assistive device.”); Tr. 430 (in June 2014,

examining psychologist Dr. Quackenbush obsdrthat Plaintiff's gait appeared, to

be within normal limits)). The ALfbund the assessed need for a cane was
unsupported by the record, specificatlye findings and observations of treating
and examining sources. This was a dpedegitimate reason to give limited
weight to Dr. Ugorji’'s opinion.

Next, the ALJ found Dr. Ugorji’'s opion Plaintiff needs a cane is
contradicted by Plaintiff's actual functiorg. Tr. 23. An ALJ may discount an
opinion that is inconsistent with a claimant’s reported functionige Morgan v

Comm’r ofSoc. Sec. Adminl69 F.3d 595, 601-02 (9th Cir. 1999). The ALJ

found in that June 2014, Plaintiff tolzr. Quackenbush his mode of transportation

was walking. Tr. 23 (citing Tr. 431) (PHiff reported he “walks to get around

town, and he avoids the bus.”). The Akasonably inferred that choosing to walk

rather than ride the bus is inconsisterthwequiring a cane. This was a specific
legitimate reason to give little weight By. Ugorji's opinion that Plaintiff needed

a cane.

In addition, Defendant correctly poirdsit Dr. Ugorji’s records show that jat

the time he prescribed a cane for Plaintif,was not treating &htiff's foot pain;

instead, Dr. Ugorji prescribed the canedngse Plaintiff requested it. ECF No. R0
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at 10-11 (citing Tr. 536) (on September 2014, Plaintiff saw Dr. Ugoriji for a
finger injury, and Plaintiff requested a prescription for a cane)). Moreover, tl
prescribed cane is unsupported by any examination related to foot pain, ang
Ugoriji cites no objective findings in his September 10, 2014 treatment note
supporting the cane prescription.

In sum, the ALJ rejected Dr. Ugdgiopinion Plaintiff needed a cane

because it was not supported by the exatmndindings of the treating podiatris

the observations of examining and treating sources, and Plaintiff's functionir
These were specific, legitimate reastmgive limited weight to Dr. Ugorji’'s
opinion.
C. Lay Witness Testimony

Plaintiff challenges the ALJ’s failure tliscuss the lay witness testimony|
Plaintiff's friend, Eileen GilbreathECF No. 14 at 19; ECF No. 21 at 7-8 (citing
Tr. 310-17). Plaintiff contends suclyleestimony concerning a claimant’s abili
to work “cannot be disregarded tmtut comment.” ECF No. 14 at 19 (citing
Nguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir. 1996)). Moreover, Plaintiff

contends it “cannot be said that threoe is not harmless because it is not know

whether the ALJ could have been swapgdhe lay opinion.” ECF No. 14 at 19.

Defendant responds that error if any should be disregardetatess. ECF No

20 at 15-16.
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An ALJ must consider the testimonylay witnesses in determining
whether a claimant is disable&tout v. Comm’r of Social Secutigb4 F.3d 105(
1053 (9th Cir. 2006). Lay witness testimaegarding a claimant’'s symptoms ¢
how an impairment affects ability to work is competent evidence and must b
considered by the ALJ. If lay testimonyrggected, the ALJ ““must give reason
that are germane &ach witness.”’Nguyen 100 F.3d at 1467 (citinQodrill v.
Shalalg 12 F.3d 915, 919 (9th Cir. 1993)).

On September 8, 1012, Ms. Gilbreath stated that she has known Plair

two years and they spend every day tbge Tr. 310. Their activities included

sitting and talking in Plaintiff's room ia house he shared with roommates. Ti.

310. With respect to Plaintiff's ability iwork, Ms. Gilbreath opined Plaintiff “c
barely walk down the stairs before haveug asthma attack” and he “cannot be
around other people.” Tr. 310. When ast®describe Plaintiff's activities from
the time he wakes up until he goes to bdd, Gilbreath wrote: “sits in his room
Tr. 311. Ms. Gilbreath noted Plaintiff th@ cat that he aloreared for and she
stated this meant Plaintiff fed, wateredlgtayed with the cat. Tr. 311. She
stated Plaintiff could not walk aroutide block without experiencing trouble
breathing; asthma sometimes interferatihwis sleep; and asthma affected his

ability to lift, walk and climb stairsTr. 311, 315. Ms. Gilbreath indicated

Plaintiff did laundry but did not do house yard work because “asthma acts up
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every time he tries.” Tr. 312. Accordjio Ms. Gilbreath, Plaintiff could only
walk a few steps before he needed to stop and rest. Tr. 315.
Ms. Gilbreath further stated Plaintiffent outside five times a week and

drove; once a month, he shopped for dl@wuhour. Tr. 312-13. Ms. Gilbreath

indicated Plaintiff paid bills, counted @hge, handled a savings account, and ysed

a checkbook/money orders. Tr. 313. Slagest Plaintiff had no problems with

personal care; needed no reminders for hygiene such as bathing, but did need

reminders to use his inhaler; in additiefaintiff spent about an hour once a week

cooking single course complete meals. 3Ir1-12. Ms. Gilbreath opined Plaintiff

had no problems with attention, finishetiat he started, and followed both written

and spoken instructions yewell. Tr. 315.

Ms. Gilbreath inconsistently report&diaintiff was able to go out alone, T
313 (she checked yes on the form indiwg Plaintiff can go out alone), and
Plaintiff needs someone to accompanyhir. 314 (she checked yes indicating
Plaintiff needed someone to accomp&im on social activities; no activities
outside the home are specified). Ms. @GHth stated Plaintiff's hobbies includg
playing computer games daily for a feauns; she opined Plaintiff would rather|
play games than be around people; &isd Gilbreath indicated she was the onl
person Plaintiff spent time with. Tr. 318oreover, Ms. Gilbreath indicated in

the past Plaintiff went out with friendspwever he has “an explosive temper a
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no tolerance for other people.” Tr. 31Binally, Ms. Gilbreath noted Plaintiff ha
been fired because of amgeanagement problems, cidt handle stress or charj
in routine well, and was panoid that people laugh aim. Tr. 316.

Here, the ALJ failed to give any reaspgermane or otherwise, for reject
Ms. Gilbreath’s opinion. This was errotee Molinag74 F.3d at 1114 (*under
our rule that laywitness testimonycannotbe disregarded without comment,’ th
ALJ erred in failing to eplain her reasons for disregarding the lay witness
testimony, either individually or in the aggregate.”) (cithhguyen 100 F.3d at
1467)). However, as iNlolina, the error here is also harmlese Molinag74
F.3d at 1115 (finding the error in failing to explain reasons for disregarding |
testimony harmless). The Court stated thiaére lay testimony does not descri
any limitations not already describbd the claimant, and the ALJ’s well-
supported reasons for rejecting the clatisatestimony apply equally well to thg
lay witness testimony, it would be incastent with the Court’s prior harmless
error precedent to deem the ALJ’s failtmediscuss the lay witness testimony t(
prejudicialper se Molina, 674 F.3d at 1117.

Here, the Court notes the lay withgsevided testimony similar to that of
Plaintiff, i.e., both Plaintiff and Ms. ibreath stated that Plaintiff was less
functional due to asthma-rédal problems, mobility problems, and social defici

than the ALJ foundSee, e.gcompareTr. 83-85 (Plaintiff testified he sits in a
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chair all daywith Tr. 311 (Ms. Gilbreath stated Plaintiff sits in a chair in his r¢
from the time he wakes up until he goes to bednpareTr. 73-74 (Plaintiff
indicated he can walk a block and stand for 5-10 minwgk)Tr. 315 (Ms.
Gilbreath stated Plaintiff could walk awesteps). As previously discussed, the
ALJ properly rejected Plaintiff's testimgrabout the severity of his limitations ¢
the grounds that the claims were incotesis with the objective clinical findings,
including his performance on physicabexinations, the longitudinal treatment
history, his activities, and other inconsistees in the record. Tr. 22-26. As in
Molina, here, the lay testimony did notsteibe any limitations beyond those
Plaintiff himself described, which the ALJ discussed at length and rejected &
on well-supported, clear and convincing reasdvislina, 674 F.3d at 1122.
Moreover, Plaintiff fails to articulatany additional limitations identified by Ms.
Gilbreath that the ALJ should have adoptédacordingly, the error is harmless

since it would not change the ultimate resdee Stoyud54 F.3d at 1055 (error

harmless where it is non-prejuditto claimant or irreleant to the ALJ’s ultimate

disability conclusion).
D. New Evidence

Plaintiff submitted Dr. Islam-Zwart'spinion for the first time to the
Appeals Council. Tr. 2; ECF No. 15. ttme Ninth Circuit, a district court must

consider new evidence subreitfor the first time to an Appeals Council when
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Council considers that evidence in detgyreview of the ALJ’s decisiorBrewes
v. Comm'r, of Soc. Sec. Admif82 F.3d 1157, 1159-60 (9th Cir. 2012). The
BrewesCourt appears to distinguish betwn evidence subnmeid and evidenced

considered:

We are persuaded that the admiirative record includes evidence
submitted taand considered by the Appeals Council. The
Commissioner’s regulations permit claimants to submit new and
material evidence to the Appeals Council and regheeCouncil to
consider that evidence in determnigp whether to review the ALJ’s
decision;so long as the evidence relates to the period on or before the
ALJ’s decision

Brewes 682 F.3d at 1162 (citing 20 C.F.R484.970(b)) (emphasis added). The

regulations circumscribe what evidenthe Appeals Council may consider. 20
C.F.R. 8 404.970(b). The Appeals Colineed not consider evidence that dog
not relate to the period on or before the ALJ’s decisidn.

First, Plaintiff failed to develop th@rgument. Plaintif6 entire argument
consists of the following: “At minimum, the Court should remand to consider
new evidence contained Dr. Islam-Zwart’s evaluation.” ECF No. 14 at 19.
Because Plaintiff failed to developgrargument, the Court may decline to
consider it. Carmickle 533 F.3d at 1161 n.2 (“[l]ssues not argued with specif
in briefing will not be addressed.”).

As to the merits, it is unclear winetr the Appeals Council “considered” [

Islam-Zwart’s report. Tr. 1-2 (“...we comered the reasons yalisagree with the
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decision and the additional evidence. Wend this information does not provide

a basis for changing the [ALJ’s] decision.pmpareTr. 2 (“This new informatio
is about a later time. Enefore, it does not affect the decision about whether

were disabled beginning on before September 26, 2014.”).

The Court notes that the Appeals Caudm not include Dr. Islam-Zwart’s

N

you

report in the administrative record, which is indicative of having not considered the

evidence.See20 C.F.R. 88 404.976(b)(1), 418.76(b)(1) (If additional evidenct

does not relate to the period on or bettwe date of the ALJ hearing decision, t
Appeals Council will return it.) Moreover, the Court notes that Plaintiff has m
no persuasive argument that the Appeals Cowaatilally considered the report ¢
was required to consider it under the regulatiddseECF No. 14 at 19.
However, even if the Appeals Councdnsidered Dr. Islam-Zwart’s opinig
and it became part of the record, thenogm is irrelevant. Dr. Islam-Zwart
evaluated Plaintiff on May 11, 2015. EGI6. 15 at 2. She roots her opinions
the results of the tests she administerethahdate. ECF No. 15 at 5, 8-9. Dr.
Islam-Zwart did not indicate that her opinion as to Plaintiff's functioning was
retroactive to a period that was under coasation by the ALJ. Her opinion doq
not relate to whether Plaintiff wassdibled prior to September 26, 2014.

Therefore, her opinion does not @antto whether the ALJ erred.
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Defendant contends because thmpgals Council did not make the new

evidence part of the record aititiff's sole recourse is to seek a remand pursuant to

sentence six of 42 U.S.C. § 405(g). ECE R@at 14. This provision permits the

Court to retain jurisdiction while remding the case to the agency to add new

evidence to the record if there is a siagvthat the evidence is new and material

and the claimant shows good causeniair presenting thevidence earlierSee
Melkonyan v. Sullivarb01 U.S. 89, 97-100 (199Mtayes v. Massanarl76 F.30
453, 462 (9th Cir. 2001) (reiterating remaafor consideration of new evidence
requires showing both that the evidencmaterial and that a claimant has shoy
good cause for having failed to presentrikes evidence earlier). Plaintiff did n
respond to Defendant’s arguments regagdPlaintiff's failure to meet the
requirements for a sentence six remankeiothan generically asking that the
Court “remand to consideéne new evidnce[.]” SeeECF 21 at 7. Because
Plaintiff fails to make any showing thite new evidence is material, a senteng
six remand is not warranted.
CONCLUSION

Having reviewed the record and the A4 findings, this Court concludes {
ALJ’s decision is supported by substantiabewce and free of harmful legal er

IT IS ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No. 14DENIED.
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2. Defendant’s Motion for SummaJudgment, ECF No. 20, GRANTED.
The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE DEFENDANT, mvide copies to counsel, acd OSE
THE FILE.
DATED August 30, 2017.
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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