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5 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

7|| EZRA LAWRENCE BEDESK]
NO: 2:16-CV-0163-TOR

8 Plaintiff,
ORDERGRANTING DEFENDANT'’S
9 V. MOTION FORSUMMARY
JUDGMENT
10| COMMISSIONER OF SOCIAL
SECURITY,
11
Defendant
12
13 BEFORE THE COURT are the parties’ cramstions for summary

—F

14|| judgment (ECF Nosl5; 20. This matter was submitted for consideration withou
15|| oral argument. The Court has reviewed the administrative record and the parties
16| completed briefing and is fully informedror the reasons discussed below, the
17| CourtGRANTS Defendant’amotion andDENI ES Plaintiff's motion

18| //

18|| //

20\ /1
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JURISDICTION

The Court has jurisdiction over this case pursuadtt.S.C. § 405(g)
1383(c)(3)

STANDARD OF REVIEW

A district court’s eview of afinal decision of the Commissioner of Social
Securityis governed by 42 U.S.C. 8§ 405(g). The scope of reuiger 8405(gis
limited: the Commissiones decisionwill be disturbed'only if it is not supported
by substantial evidence or is based on legal éridill v. Astrue 698 F.3d 1153,
1158-59 (9th Cir. 2012)citing 42 U.S.C. 8§ 405(g)). “Substantial evidence” mear
relevant evidence that “a reasonable mind might accept as adequate to suppof
conclusion” Id. at 1159(quotation and citation omitted). Stated differently
substantial evidence equates to “more than a mere scintilla[,] but less than a
preponderance.ld. (quotation and citation omitted)n determining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather thasearchingor supporting evidence in isolatiomd.

In reviewing a deniabf benefits, a district courhay not substitute its
judgment for that of the Commissioner. If the evidence in the récord
susceptible to more than one rational interpretaftbe,court] must phold the
ALJ’s findings if they are supported by inferences reasonably drawn from the

record? Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 201Burther,a district
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court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id.at 1111. An error is harmless “where it is inconsequential to the [ALJ’S]
ultimate nondisability determinationfd. at 1115(quotation and citation omitted)
The paty appealinghe ALJ’s decision generally bears the burden of establishin
thatit was harmed Shinseki v. Sander§56 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabidtiin

the meaning of the Social Security Act. First, the claimant musirsbte to

S.

[(®

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has |ated or can be expected to last for a continuous pefiodt less than twelve
months. 42 U.S.C88 423(d)(1)(A),1382c(a)(3)(A) Second, the claimant’s
impairment must b&of such severity that he is not only unable to do his previous
work[,] but canmt, considering his age, education, and work experience, engag
any other kind of substantial gainful work which exists in the national economy
42 U.S.C. §423(d)(2)(A) 1382c(a)(3)(B)

The Commissioner has established a-ftep sequentianalysis to
determine whether a claimant satisfiesdbevecriteria. See20 C.F.R. §
404.1520(a)(4)(K(v), 416.920(a)(i)-(v). At step one, the Commissioner

considers the claimant’s work activity. 20 C.F.R. 88 404.1520(a)(4)(i),
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416.920(a)(4)(i).If the claimant is engaged in “substantial gairdctivity,” the
Commissioner must find that the claimant is not disabBIC.F.R. 8§

404.15200), 416.9200).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds totep two. At this step, the Commissioner considers the severity of
claimant’s impairment20 C.F.R. 88 404.1520(a)(4)(i3,16.920(a)(4)(ii). If the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c)
416.920(c).If the claimant’s impairmentloes nosatisfy this severity threshold,
howeverthe Commissioner must find that tblaimant is not disabledd.

At step three, the Commissiormymparsthe claimant’s impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from engaging in substantial gainful acti2iyC.F.R. 88§
404.1520(a)(4)(iii))416.920(a)(4)(iii). If thempairment is asevere as anore
severe thawne of theenumeratedmpairments, the Commissioner must find the
claimant disabled and award benefits. 20 C.F.R. 88 404.1520@1920(d).

If the severity of the claimant’'s impairment does meet or exiteesgeverity
of the enumerated impairments, the Commissioner paiste tassesshe

claimants “residual functional capacity Residual functional capacity (“RFC”),
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defined generally as ¢tlaimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitatRth€ (F.R. 88
404.1545(a)(1)416.945(a)(2) is relevant to both the fourth and fifth steps of the
analysis.

At step fourthe Commssionerconsidersvhether in view of the claimant’s
RFC,the claimants capable of performingiork that he or she has performed in
the pas(“past relevant work”) 20 C.F.R. 88 404.1520(a)(4)(iv)
416.920(a)(4)(iv).If the claimants capable of perfoning past relevant workhe
Commissioner must find that the claim@&ot disabled.20 C.F.R. 8§
404.1520f), 416.920(f). If the claimant is incapable of performing such work, th
analysis proceeds to step five.

At step five, the Comissioner consierswhether, in view of the claimant’s

RFC, the claimant is capable of performing other work in the national economy.

20 C.F.R. 88 404.1520(a)(4)(¥16.920(a)(4)(v). In making this determination,

the Commissioner must also consider vocational factors such as the claimant’s

education and work experienckl. If the claimant is capable of adjusting to other

work, the Commissioner must findaththe claimanis not disable. 20 C.F.R. 88
404.1520(g)(1)416.920(g)(1). If the claimant is not capable of adjusting to othg
work, the analysis concludes with a finding that the claimant is disablad and

therefore entitled tbenefits. Id.
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The claimant bears the burden of proof at steps one through forg.abo
Bray v. Comnr of Soc. Sec. Admirb54 F.3d 1219, 1222 (9th Cir. 2009) the
analysis proceeds to step five, the burden shifts to the Commissioner to establ
that(1) the claimant is capable performingother work and(2) such work
“exists insignificant numbers in the national economy.” 20 C.F.R. 88
404.1560(c); 416.960(c)(2pray, 554 F.3dat 122.

ALJ'S FINDINGS

Plaintiff filed applicatiors for disability insurance benefimmdsupplemental
secuity income disability benefits o®ctoberl2, 2012 allegng a disability onset
date ofOctober 12, 2007, but the Administrative Law Jutitmend a past denial of
benefits only allowed foconsideration o&n onset date of Decemtgr2009 Tr.
11. These applications were denied initially an@mpeconsideratigrand
Plaintiff requested a hearingr. 11 A hearing vasheld before a\LJ on
October 1, 2014. Tr. 11The ALJ rendered a decisidenying Plaintiff benefits
on November 14, 2014. Tr. 28

The ALJ found that Plaintiff mdhe insured status requirements of Title I
of theSocial Security Act through September 30, 2011. Tr.Atdstep one, the
ALJ found that Plaintiff had not engaged in substantial gainful activity since
Decembeb, 2009 therelevant, allegednset dateTr. 14. At step two, the ALJ

found that Plaintiff had the following severe impairments: kawk neck pain;
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tremors;irritable bowel syndrome; mild obesity; depressive disorder; generalize
anxiety disorder; and personality disorder not otiee specified. Tr. 14. At step
three, the ALJ found that Plaintiffseverampairmens did not meet or medically
equal a listed impairment. T21. The ALJthen determined th&tlaintiff had the
residual functional capacity to:

to perform light workas defired in 20 CFR104.1567(b) and 416.967(b) He
can frequently climb ramps and stairs, balance, staw®l, and crouch;
occasionally crawl; and never climb ladders, ropes, or scafféldsan
frequently push and pull bilaterally, and frequently fose pedals
bilaterally. He iscapable of frequent handling, fingering, and feeling with
the bilateral upper extremitiegle should avoid more than moderate
exposure to vibration and all exposure to hazads) as unprotected
heights and dangerous moving machindfig is able to understand,
remember, and carry out simple, routine, and repetitive tasks and
instructions.He is ablego maintain attention and concentration and a steac
pace for the hour intervals betweeregularly schduled breaks fod0-hour
workweek. He is capable of no more than brief sungerficial (defined as
non-collaborative) interaction with the public and coworkémstructions
should be verbal or demonstrated and reading /writing should not be an
essential jolfunction.

Tr. 22-23. At step four, the ALJ found that Plaintiffascgpableof performng
past relevant works a fast food worker and cashier Il. Tr. 27. The ALJ
concluded that the claimant has not been under a disability from December 5,
through the date of the decision. Tr. 27.

The Appeals Council denied Plaintiff's request for reviewApnl 5, 2016
making the ALJ’s decision the Commissioner’s final decision for purposes of

judicial review. Tr1-3;20 C.F.R. 88 404.981, 416.1484, and 422.210.
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ISSUES

Plaintiff raisesone issudor review “Did the ALJ fail to properly consider

and weigh the opinioavidence? ECF No. 15 at 12
DISCUSSION

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claimant
[but who review the claimatt file] (nonexamining [or reviewing] physicians).”
Holohan v. Massanariz46 F.3d 1195, 12602 (9th Cir.2001) (atations omitted).

Generally the opinion of a treating physician carries more weight than theoopini

of an examining physician, and the opinion of an examining physician carries more

weight than the opinion of a reviewing physicidd. In addition, the
Commissionés regulations give more weight to opinions that are explained than
to opinions that @ not, and to the opinions of specialists on matters relating to

their area of expertise over the opinions of-gpecialists.ld. (citations omitted).

~

If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering “clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th CR005).
“If a treating or examining doct@ opinion is contradted by another docter

opinion, an ALJ may only reject it by providing specific and legitimate reasons
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that are supported by substantial evidendd.(citing Lester v. Chater81 F.3d
821, 830831 (9th Cir.1995)). Regardless of the source, an ALJ need not accepif
physicians opinion that is “brief, conclusory and inadequately supported by
clinical findings.” Bray v. Comm’r of Soc. Sec. Admiss4 F.3d 1219, 1228 (9th
Cir. 2009) (quotation and citation omitted).

Opinion of Dr. Arnold

As noted by Ruintiff:

Mr. Bedeski was evaluated by John Arnold, Ph.D. on July 3, 200R&.
819-23) Dr. Arnold diagnosed: bipolar disorder, NOS with psychotic
features; PTSD, delayaxhset, chronic; and personality disorder with ASPI
and borderline features’he GAFrating was 52.Dr. Arnold concluded that
Mr. Bedeski would have a severe limitati@mability to perform the
particular activity in regular competitive employment or outsitie
sheltered environment) in two worklated areas, i.e., the ability (@)
communicate and perform effectively in a work setting; and (2) maintain
appropriatdoehavior in a work settingThere were five other areas where
Mr. Bedeski would havenarked limitations\ery significant limitation on
the ability to perform one anorebasic work activity), i.e., the ability to: (1)
understand, remember, and persist in tagki®llowing detailed
instructions; (2) perform activities within a schedule, maintagular
attendance, and be punctual within customary tolerances witheciab
supervision; (3) learn new tasks; ( 4) adapt to changes in a routine work
setting; and ( 5¢gomplete a normal workday and work week without
interruptions from psychologicallyased symptomg TR 821)

ECF No. 15 aB-9 (citations in original)
Plaintiff argues that the ALJ erred in according littheight to the opinion of
Dr. Arnold, reasoning that the ALJ’s given rationale its face, does not

constitute a specific and legitimate reason for rejecting the opi&OR No.15 at
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13-14. Plairtiff contends that the ALJ failed to consider that Dr. Arnold had the
benefit of a clinical interview, mental status exam, and review of records. ECF
No. 15 atl4

Because Dr. Arnold’s opinion was contradicted, the ALJ only needed to
provide specific antegitimate reasons that are supported by substavidénce.
The ALJ easily met this standard

The ALJ accorded little weight to the DSHS opinion of Dr. Arnold. 26.

The ALJreasonedhat the Dr. Arnold’s diagnoses g8 not supported by the

record and(2) that his assessment of moderate, marked, and severe limitations|i

the ability to perform basic work activity appears to be based on the claimant’s
self-reports. Tr. 26. Notably, the ALJ preceded this finding by discusseayeral
tests that suggest malingerifg, 25,Dr. Dalley’s initial diagnosis of malingering,
Tr. 26, the claimants sedfdmitted issues with lying, Tr. 24, Nurse Martin’s report|
on two occasions that he suspected malingering, Tartihe claimant’s
statements that hbdught he could work and that people around him wamtad

to apply for SSI and DSHS becaumest of them were on these benefits, 2.

251 Notably, the record is otherwise replete with inconsistencies in the claimai

1 Plaintiff did not attempt to counter the claimsnadilingering.
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reports? The ALJ also notethat the evaluatiowasbased on DSHS agency rules
which are “much more relaxed than those used for Social Security disability
purposes, and are not binding on the Social Security Administration.” Tr. 26.
Moreover, the report provided by Dr. Arnold demonstrates claimant’s
statements to Dr. Arnold are inconsistent with other statements in the record:
claiming he had hallucinations since agel® Tr. 819, despite a previous
statement that he does not have hallucinations, Tr. 456, denying illegal drug ug
despite previous usd methamphetamine, Tr. 523; and special education in all
subjects for the most part, despite school records indicating he was only in sp€g
education for reading, Tr. 684. Further, Dr. Arnolofsnion states that the
claimant will be impaired for a duration of 18 months and that the claimant was
within normal limits for thought process and content, orientation, perception,
memory, fund of knowledge, concentration, abstract thoughtnarmght and

judgment Tr. 82123.

2 For example, the claimant denied having hallucinations but then latesat st
he has had them since agels and stated he was in special education for “all”
subjects but the school records indicate he was in special education only for

reading. Tr. 24.
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The ALJspecificallynotedthat mental status exams “are significant for
being attentive, cooperative, pleasant, oriented and alert, good insight and
judgment, and good impulse control with normal memory and attention span.”
24. The ALJ also recognized the opinion of Dr. Dalley that “he did not observe
any manic behaviors, anxiety, depression, angaenamicbehaviors or difficulty
concentrating, no indication of loosened association, tangentially, or
circumstantiality in his thought process, and in the later evaluation reported a

borderline valid PAL.” Tr. 26.

These are specific, legitimate reasons for discounting the opinion and are

supported by substantial evidence.

Opinion of Dr. Vassey

Although Plaintiff's Motion for Summary Judgment (ECF No. 15uag
that “[h]ad Dr. Arnold’s and Dr. Vassey'’s opinions been properly considered, at
minimum, Mr. Bedeski’s residual functional capacity determination would be
assessed differently,” ECF No. 15 at 16, the Motion only directly addresses the
ALJ’s decisionwith respect to Dr. Arnold and only briefly mentions in passiag
Dr. Vassey is more qualified than Dr. Martin and is thus entitled to controlling
weight, ECF No. 15 at 14. This argument is notably lacking in substance and i
insufficient to supporPlaintiff's Motion. Maldonado v. Morales56 F.3d 1037,

1048 n.4(9th Cir. 2009)“Arguments made in passing and inadequately briefed

ORDER GRANTINGDEFENDANTS
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are waived) (citing Halicki Films, L.L.C. v. Sanderson Sales & Mkgl/ F.3d
1213, 122930 (9th Cir.2008). Regadless, documentation from Dr. Vassey is
limited and conclusgry, Tr. 783, and otherwise indicates the claimant was able tg
control his thoughts and behavior wittedication TR. 569. The records provided
by Dr. Vassey are otherwise unremarkable, and Plaintiff’'s motion only notes th;
Dr. Vassey prepared a report dated June 17, 2014, stating: “l am Ezra Bedesk
current treating psychiatristHe is being treated for diagnoses including bipolar |
disorder with psychotic features, generalized anxiety disorder, posttraumassc st
disorder.” ECF No. 15 at 8This is conclusory at best.

Defendant is entitled to summary judgment.
ITISHEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment (ECF Nd)1s DENIED.

2. Defendatis Motion for Summary Judgme(ECF No0.20) is

GRANTED.

The Dsstrict Court Executive idirected to file this Order, enter Judgment
for Defendantprovide copies to counsel, a@tl OSE thefile.

DATED April 28, 2017

e AT

= M 0, /@

THOMAS O. RICE
United States District Judge
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