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FILED IN THE
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SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ADAM D. PYLE, No. 2:16-CV-00172-JTR
Plaintiff, ORDER GRANTING
DEFENDANTS MOTION FOR
V. SUMMARY JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
No. 18, 20 AttorneyDana C. Madserepresent®\dam D. Pylg(Plaintiff); Special
Assistant United States Attorney Daniel P. Talbepresents the Commissioner of
Social Security (Defendant)'he parties have consented to proceed before a

filed by the parties, th€ourt GRANTS Defendans Motion for Summary
Judgment an®ENI ES Plaintiff's Motion for Summary Judgment.
JURISDICTION
Plaintiff received Supplemental Security Income (3#8hefits as a child
Tr. 30. Upon turning 18, his case was reviewed and it was de#rmagde met the
definition of disability for adults Tr. 30, 47 On September 19, 2011, a review of
the case found that his disability ceased as of September 1, PO, 47
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Plaintiff requested reconsideration of the cessation, Tr. 50, and the cessation W
affirmed, Tr. 51 On February, 2012, Plaintiff attended a hreeg with a
Disability Hearing Officer Tr. 54 The Hearing Officer determined thaéssation
of benefits was appropriate, but the coreagsation date was April 1, 201Pr.
64. Plaintiff requested a hearing by Administrative Law Judge (ALJ)Tr. 65
OnFebruary 6, 2013, ALJ Lori Freurgklda hearing and continued the matter to
allow Plaintiff time to hire an attorneyir. 811-827. A second hearing was held
on August 21, 2013, and the ALJ heard testimony from Plaintifivandtional
expert, K. Diane KramerTr. 828870. The ALJ issuedn unfavorable decision
onApril 21, 2014. Tr. 15-28. The Appeals Council denied review bfarch 31,
2016 Tr.1-7. The ALJ’s April 21, 2014lecision became the final decision of the
Commissioner, which is appealable to the district court pursuant to 42 U.S.C. §
405(g) Plaintiff filed this action for judicial review oNlay 26, 2016 ECF No.1,
4.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the partiddhey are only briefly summarized
here

Paintiff was 19 years oldat thedate of cessation, April 1, 2012r. 32.
Plaintiff has an eleventh grade education followed by a GED61Q He
received senees from Division of Vocational Rehabilitation but has no work
history. Tr. 611-612 His alleged impairments include Asperger’s syndrome,
schizoaffective disorder, EhlefBanlos Syndrome (EDS), anxiety, irritable bowel
syndromg(IBS), and a sun allergyTr. 210, 228855859,

STANDARD OF REVIEW

The ALJ is responsible for determiningedibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews thé\LJ’'s determinations of law de novo,
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deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequate to support a conclusikichardson v. Perals 402
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097If substantial evidencgupportsghe administrative
findings, or if conflicting evidence suppara finding of either disability or nen
disability, the ALJs determination is conclusiv&prague v. Bower812 F.2d
1226, 12291230 (9th Cir. 1987)Nevertheless, a decision supported by
substantial evidence will #itbe set aside if the proper legal standards were not
applied in weighing the evidence and making the decidBvawner v. Secretary
of Health and Human Servige&39 F.2d 432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established an egkpsequential evaluation
process for determining whether a pefsaisability has ended?20 C.F.R. §
416.994(b)(5) This process is similar to the fastep sequential evaluation
process used to evaluate initial claims, with additional attention as to whether t
has been medical improvemer@ompare 20 C.F.R. § 416.92(th 20 C.F.RS§
416.994(b)(5) A claimant is disabled only if his impairment is “of such severity
that he is not only unable to do his previous work][,] but cannot, considering his
age, education, and work experience, engage in any other kind of substantial

gainful work which exists in the national economy.” 42 U.S.C. § 1382c(a)(3)(B).

The first step addresses whether the claimant has an impairment or
combination of impairments that meet or equal the severity of listed impairmen
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set forth at 20 C.F.R. pt. 404, subpt. P, apRA C.F.R. 816.994(b)(5)(i) If the
impairment does not equal a listed impairment sgmondstep addresses whethe
there has been medical improvement in the clairmamandition 20 C.F.R. §
416.994(b)(5)(ii)) Medical improvement is “any decrease in the medical severity
of the impairment that was present at the time the individual was disabled or
continued to beidabled 20 C.F.R. § 416.994(b)(1)(i)f there has been edlical
improvement, atep threeletermination isnadeaddressingvhether such
improvement is related to the claimant’s ability to perform wettkat is, whether
there has been an increaséha individuals residual functional capacity0

C.F.R. 8 416.994(163 )(iii).

If the answer to stefhireeis yes, the Commissioner skips to sfiep and
inquires whether all of the claimant’s current impairments in combination are
severe At step five,if medical improvement is shown to be related to the
claimants ability to work, a determination will be matieassess whether the
claimants current impairmentén combinationare severe-that is, whether they

impose more than a minimal limitation on his physical or mental ability to perfor

basic work activities 20 C.F.R. § 416.994(b)(5)(v)f the answer to that inquiry is
yes,the claim proceeds &tep & andthe ALJ must determine whether the
claimant can perform past relevant wo0 C.F.R8 416.994(b)(5)(vi) If the
claimantcan perfornpast relevant worlkhis disability will be deemed to have
ended Id. If the claimant cannot perforims past relevant worlgt step sevea
limited burden of production shifts to the Commissioner to ptoeee is

alternative work in the national economy that the claimant can perform given h
age, education, work experience, and residual functional cap26€tZ.F.R. 8§
416.994(b)(5)(vii) Similarly, if the claimant has no past relevant work, step eigh
mimics step seven in considering his ability to perform other work in the nation
economy.20 C.F.R. § 416.994(b)(5)(wi If the claimant cannot perform a
significant number of other jobs, he remains disabled despite medical
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improvement; if, howevehe can perform a significant number of other jobs,

Alternatively, f the answers to steps two or three isthe,evaluation
proceeds to stefour. At step bur, consideration is given to whethée case
meets any of the special exceptions to medical improvement for determining th
disability has ceased0 C.F.R. § 416.994(b)(5)(iv)f no special exception
appliesthe claimant'disability will be found to continue.

While the claimant beatbe burden of proving disabilityi,ackett 180 F.3d
at1098-1099 once a claimant has been found disabled, a presumption of
continuingdisability arises in his favorBellamy v. Sec. of Health & Human Serv.
755 F.2d 1380, 1381 (9th Cir. 1985). The Commissioner bears the burden of
producing evidence sufficient to rebut this presumptiohn.

ADMINISTRATIVE DECISION

On April 21, 2014 the ALJissued a decision finding Plaintiff's disability
under sectiori614(a)(3)(A) of the Social Security Act ended on April 1, 2012 an
that Plaintiff had not been disabled again since that date28

The ALJ identified the most recent favorable medical decision in the case
be November 15, 2010 and deemed it thiatoof comparison In that
determination, Plaintiff had the medically determinable impairmerEb&and
Asperger’s disorder and was found to meet section 11.04B of 20 C.F.R. Part 4
Subpart P, Appendix.1Tr. 17.

The ALJ then found that as of April 1, 2012, Plaintiff had the following
medically determinable impairmentlypermobility syndrome; IBS; somatization
disorder; attention deficit hyperactivity disord@DHD); anxiety disorder, not
otherwise specified; and personality disorder with schiaodidependent features
Tr. 17.

At step one, the ALfbundthat Plaintiff did not have an impairment or
combination of impairments which met or medically equaled the severity of an
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impairment listed in 20 C.F.R. Part 404, Subpart P, Appendix.117.

At step twothe ALJdeterminedhat medical improvement had occurred as
of April 1, 2012 Tr. 19.

At step three, the ALJ found the medical improvement was related to the
ability to work, because as of April 1, 2012, the impairments present at Plaintiff
point of comparison, EDS amgperger’'sSyndrome, no longer met or medically
equaled the same listingr. 19.

A step four determination was not necessary, as medical improvement W
found at step two and the medical improvementfwasd b berelated ¢ the
ability to work at step three.

At step five, the ALJ found that as of April 1, 2012, Plaintiff continued to
have a severe impairment or combination of impairmefits19.

At step six, the ALJ found that as of April 1, 2012, Plaintiff had a residual
functional capacity to perform work at all exertional levels with the following
nonexertional limitations:

The claimant can occasionally climb ladders, rope[s], and scafldkls
should avoid exposure to hazardous machinery and unprotected heights
andoperational control of moving machineryhe claimant is limited

to simple, routine, and repetitive taskse should work away from the
general public and he can have superficial interaction with a small
number of coworkersHe cannot perform tandem kas He can work

in a low stress environment with only occasional decismaking and
occasional changes in the work setting.

Tr. 19-20. The ALJ found Plaintiff had no past relevant work, resulting in step sey
being skipped Tr. 26.

At stepeight the ALJ determined that, considering Plaintiff's age,
education, work experience and residual functional capasity based on the
testimony of the vocational expert, there were jobs that exist in significant num
in the national economy Plaintiff could perform, including the jodawfidry
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worker Il, dishwasher, and industrial clean@&r. 27. The ALJ concluded
Plaintiff’'s disability ended as of April 1, 2012 and he had not become disabled
again since that datdr. 27-28.
| SSUES

The question presentes whether substantial evidence supports the ALJ’s
decisionendng benefits and, if so, whether that decision is based on proper leg
standards Plaintiff contends the ALJ erred by failing to properly weigh the
medical opinions in the file.

DISCUSSION

Plaintiff challenge the weight the ALJ assigned Beth Fitterer, Ph.D.
Dennis R Pollack Ph.D, Allen D. Bostwick Ph.D, John TJaccardM.D., and
NormanStaley M.D. ECF No. 18 at 1:20.

In weighing medical source opiniortee ALJ should distinguish between

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who examine but do not treat the claimant;
and (3) nonexamining physicians who neither treat nor examine the claimant
Lesterv. Chater 81 F.3d821,830(9th Cir. 1995) The ALJ should give more
weight to the opinion of a treating physician than to the opinion of an examining
physician Ornv. Astrug495 F.3d625, 631 (9th Cir. 2007)Likewise, te ALJ
should give more weight to the opinion of an examining physician than to the
opinion of a nonexamining physiciaid.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear antvoting” reasons
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 199M/hen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requiré
to provide “specific and legitimate reasons” for rejecting the opinidarray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)ikewise, when an examining
physician’s opinion is not contradicted by another physician, the ALJ may rejeg
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the opinion only for “clear and convincing” reasons, and when an examining
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasdns ester 81 F.3d at 83@B31.

The specific and legitimate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating lerinterpretation thereof, and making findinddagallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989Yhe ALJ is required to do more than offear
conclusionssne“must set forth [herinterpretations and explain why they, rather
than the doctors’, are correctEmbrey v. Bower849 F.2d 418, 42422 (9th Cir.
1988).

1. Beth Fitterer, Ph.D.

On September 19, 201Dy. Fitterer, a state agency reviewer, reviewed
Plaintiff’'s medical records and completadPsychiatric Review Technique
Assessment and a Mental Residual Functional Capacity Assessment (MRFCA
Tr. 456462 Dr. Fitterer opined that Plaintiff did not have an impairment that m
or medically equaled a listingl'r. 456458 On the MRFCA, she stated that
Plaintiff was moderately limited in the ability to perform activities within a
schedule, maintain regular attendance, and be punctual within customary
tolerances, the ability to work in coordination with or in proximity to others
without beingdistracted by them, and the ability to interact appropriately with th
general public Tr. 459461 In the narrative sections of the MRFCA, she stated
that “[d]espite consistent reporting of anxiety and ADHD, [claimant] is capable
performing complex tasks without significant interference of [concentration,
persistence, and pace],” and that “[medical] reports social skills remain impaire
However, [claimant] is capable of superficial social interactions at school and W
medical providers He wouldbe capable of interacting appropriately with others i
the workplace.” Tr. 46862 In her decision, the ALdave Dr. Fitterer’s opinion
significant weight, summarizing the opinion as “[s]he said the claimant is capak
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of complextasks wihout significant interference from concentration, persistence,
andpace ands]he is capablef superficial social interactions.” Tr. 24.

Plaintiff challenged the ALJ’s treatment of the opinion, assertinghleat
ALJ failed to address all of the opinion and any partbthe opinion not
explicitly rejectedby the ALJ should have been included in the residual function
capacity determinationECF No. 18 at 14Plaintiff also argued that the ability to
perform complex tasks was inconsistent with Dr. Fitterer’'s statement that Plain
would have difficulty with attention, concentration, scheduling, attendance, and
tardiness.

However, theProgram Operations Manual Syste(@OMS) DI 24510.060
details Social Security’s Operating Policy as to the MRFCA forms coenplet
psychological consultastand directs that the moderate limitations provided by O
Fittererdo not constitute dr opinion While the provision speaks specifically to
Form SSA4734F4-SUP, the Court finds that the premise of how a MRFCA
provided by lhe agency is to be read can be extrapolated from this pravision

The POMS does not impose judicially enforceable dutige®Court or
the ALJ, but it may be “entitled to respect” un@idmore v. Swift & Cp323
U.S. 134 (1944), to the extent it provides a persuasive interpretation of an
ambiguous regulationSee Christensen v. Harris Cnt$29 U.S. 576, 58%88,
120 S.Ct. 1655, 146 L.Ed.2d 621 (2000)ckwood v. Comm’r Soc. Sec. Admin.
616 F.3d 1068, 1073 (9th Cir. 201MHere, the issue is not determining the
meaning ofan amlguous regulation, but instead understanding how to correctly
read a form produced and distributed by the Social Security Administration to i
medicalconsultants Therefore, by relying on the POMS provision in this case, tl
Court is not allowing the pwision to set a judiciallgnforceable duty on the ALJ,
but only using it as a guide to define the parametersy&dacalconsultant’s
opinion on an agency supplied form.
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Accordingdy, the section of th&IRFCA formthatincludes mental function items
with limitations ranging from “not significantly limited” to “markedly limited,” “is
merely a worksheet to aid deciding the presence and degree of functional
limitations and the adequacy of documentation and does not constitute the [res
functional capacity] assessment.” POMS DI 24510.066tead, the actual
residual functional capacity assessment isrdmbinthe narrativeprovided on the
MRFCA, explaining the conclusions indicated in the moderate limitations
expressed above the narrativd. Therefore, the opinegesidual functional
capacity assessmenas not the moderate limitatisigiven by DrFitterer, but the
narrative sections.

The opinion expressed in the narrative section is adequately representeq i

the residual functional capacity determination, which limits Plaintisitaple,
routine, and repetitive tasks and work away from the gepaldic. Tr. 19-20. As
such, the ALJ did not error in her treatment of Dr. Fitterer’s opinion.

2. DennisR. Pollack, Ph.D.

In August of 2013, Dr. Pollack met with and administered physiological
testing to Plaintiff Tr. 715725 The Wechsler Adulintelligence ScaldV
(WAIS-IV) revealed a Full Scale IQ of 116, in the High Average range, and all {
subtests were in the average to superior raiige/18 The Minnesota
Multiphasic Personality Inveary-2 (MMPI-2) gave Plaintiffmildly elevated
saores for the L scale and indicating that he was attempting to present himself
most favorable light and that he was most likely understating his difficulies
the same time he is reporting some unusual experiences that most people do 1
have.” Id. His Aphasia Screening Test demonstrated dyscalctlilia719
Validity testing showed no indication of malingerinigl. The Millon Clinical
Multiaxial Inventorylll (MCMI -IIl) gave him acceptable scores and included an
elevated score for anxietyd. Dr. Pollackdiagnosed Plaintiff with an anxiety
disorder, ADHD, and a personality disorder with schizoid and dependent Traits
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721 Dr. Pollack then completed a Mental Medical Source Statement stating th
Plaintiff had a markedimitation in the ability to perform activities within a
schedule, maintain regular attendance, and be punctual within customary
tolerances, and the ability to complete a normal workday and workweek withoy
interruptions fom psychologicallpased symptoms and to perfoata consistent
pace without an unreasonable number and length of rest pefind®23 He also
stated that Plaintiff would have a modefdimitation in the ability to maintain
attention and concentration for extended periods and the ability tataccep
instructions and respond appropriately to criticism from supervigors/23

The ALJ gave Dr. Pollack’s opinion little weight because (1)rbaligence
testscoreswvere inconsistent with his opinion expressed on the Mental Medical
Source Statement, (B)e limitations were based self-reports including the
subjective responses on the MMPand MCMHII, (3) the test results showing
high scores in anxietyereinconsistent with the treatment records, add (
Plaintiff's activities weranconsistentvith the Dr. Pollack’s conclusion of
avoidance

The ALJ’s first reason for giving Dr. Pollack’s opinion little weight, that thé
intelligencetest scores were inconsistent with the opinion on the Mental Medicg
Source Statement, is legally sufficiemmternal inconsistencies between the
physician’s opinion and the physician’s report meets the clear and convincing
standard Bayliss v. Barnhart427 F.3d 1211, 1216 (9@ir. 2005) Here, the ALJ
found that “[tihe WAIS IV results average to superior range are not indicative of
difficulty with concentration, confused thinking, and forgetfulness, which Dr.

2A marked limitation is defined as a “[flrequent interference on the ability
function in a work setting.” Tr. 722.

3A moderate limitation is defined as an “[o]ccasional interference on the
ability to function in a work setting.Tr. 722.
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Pollack neglected to point out.” Tr. 2&onsidering the high soes on the WAIS
IV, the ALJ’s finding was supported by substantial evidence and legally sufficig

Plaintiff acknowledged that his intelligence test were better than average
argued that the lower score in short ten@moryand eyehand motor coordination
had a greagffecton his work performance and interaction with supervis&GF
No. 18 at 15 Dr. Pollack recognized that Plaintiff’'s “lowest score was a scaled
score of 9 for the Coding subtest, a measure of shortnemory and eydand
coordination.” Tr. 718 However, Dr. Pollack gave no indication that this was
below average or corresponded to a negative performance in specific workplag
abilities Id.

The ALJ’s second reasdor rejecting Dr. Pollack’s opiniorthat he relied
on Plaintiff's selfreports and the subjective responses on the MM&id MCM}
I, is not legally sufficient An ALJ may discount a treating provider’s opinion if
it appears it is based on a claimant’s unreliablersgifrts, but the Almust
provide the basis fdrerconclusion that the opinion was based on a claimant’s
self-reports Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014)ere, the
basisprovided by the ALdvasthatDr. Pollack relied on the MMP2 and MCM}

[l and these testwerebased on subjective responses from the Plainkiff 25.
The MMPEF2 is an objectively interpreted instrument with empirically validated
scales possessing clearly established meanlgsSNETHS. POPE ET AL, THE
MMPI, MMPI-2 AND MMPI-A IN COURT: A PRACTICAL GUIDE FOREXPERT
WITNESSES ANDATTORNEYS12 (3rded. 200¢. The MCMH-III is a “rationally
derived scale that assesses individuals according to Mijergs 1969, 1981,
1987, 1994ronceptualization of clinical and personality disordetd.”at 455

Therefore, the ALJ’s conclusion that Dr. Pollack’s reliance on these tests equat

to reliance on subjective accounts from Plaintiff, is not accuk&file the ALJ
erred in thigeason for the weiglgrescribedo Dr. Pollack’s opinion, this error is
harmless as she provided other legally sufficient reasons supported by substar
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evidence See Tommasetti v. Astre83 F.3d 1035, 1038 (9th Cir. 2008) (An
error is harmless whétt is clear from the record that the . . . error was
inconsequential to the ultimate nondisability determination.”).

Thethird reason the ALJ provided for giving Dr. Pollack’s opinion little
weight, that the test results showing high scores in anwietyinconsistentvith
the treatment records, legally sufficient The ALJ found that MCMII results
showing high levels of anxiety were not consistent with the medical ecord
25. The ALJ was accurateThe MCMI-III results showed Plaintiff's Glical
Syndrome BR score was elevated for anxidiy. 719 However,the record
frequently showed mild anxiety or none at alr. 537, 539, 541, 543, 550, 624,
642, 646668, 674, 699, 70845 While the records from Frontier Behavioral
Healthsubmitted after the ALJ hearistpow an increase in anxiety starting in
December of 2012yy April of 2013,it had improved to the point Plaintiffas

playinggameswith a group on Mondays and by the end of his treatment records

his mood and affect are within normal limitsr. 758771,782, 793794, 797798,
801 As such, the ALJ’s conclusion is supported by substantial evidence.

The ALJ’sfourthreason for giving Dr. Pollack opinion little weight, that
Plaintiff's activities weranconsistent witlthe Dr. Pollack’sconclusion of
avoidance, i¢egally sufficient A claimant’s testimony abouisdaily activities
may be seen as inconsistent with the presence of a disabling can8erCurry
v. Sullivan 925 F.2d 1127, 1130 (9th Cir. 199®ere,Plaintiff reported that he
visits friends weekly to engage in social gamés 849 This is inconsistent with
Dr. Pollack’s conclusions of avoidancér. 72Q As such, the Court will not
disturb the ALJ’s treatment of Dr. Pollack’s opinion.

3. Allen D. Bostwick, Ph.D.

On August 22, 2012, DBostwickcompleted a psymlogical evaluation
Tr. 610619 Dr. Bostwick diagnosed Plaintiff with a somatization disorder with
probable delusional aspects associated with his physical complaints, ADHD
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combined type by history, and schizotypal personality disortier618 Dr.
Bostwickstated that Plaintiff “will be a rather poor candidate for education and/¢
work retraining due largely to his history of absenteeism and frequent illnesses
which appear to be largely associated with this Somatization Disorder.” Tr. 61§
While Dr. Bostwick found Plaintiff to be a poor candidate for vocational
retraining, he “recommended that [Plaintiff] continue with his mental health
treatment until he becomes stabilized and demonstrates an improved track rec
for illness and absenteeismld. The ALJ gave DrBostwick’s opinion little
weight because it was (1) based on Plaintiff's-sgpiort and (2) not consistent
with the substantial evidence of recoift. 24.

The ALJ’s first reason, that it was based on Plaintiff’'s unreliablersptirt,
is legally sufficient An ALJ may discount a treating provider’s opinion if it
appears it is based on a claimant’s unreliablersglbrts so long ashe ALJ
provides the basis foherconclusion that the opinion was based on a claimant’s
self-reports Ghanm, 763 F.3cat1162 In his opinion, Dr. Bostwickoncluded
Plaintiff had problems witlabsenteeismTr. 619 However,that ALJ concluded
thatthe record and Plaintiff's other testimony did not supfiost conclusion
Plaintiff's no-shows to appointments were not due to illness534, 558, 560
561, 579, 59599 and his report of completing a three year course at the Skill

OJ

ord

Center in only six months is inconsistent with a forty percent rate of absenteeism,

Tr. 612 The only information that supported this conclusion was Plaintiff’'s
reported absenteeisnir. 619 Therefore, Dr. Bostwick’s opinion relied heavily
on Plaintiff's selfreports which the ALJ foundd beunreliable Tr. 21. Plaintiff
did not challengéhe ALJ’s credibility determinatioim his briefing* ECF No. 18

“The Court will not consider issues not addressed in Plaintiff's opening
brief. See Carmickle. Comm’r, Soc. Sec. Admih33 F.3d1155,1161 n.2(9th
Cir. 2008)
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As such, this reason is a legally sufficient reason to reject Dr. Bostwick’s opinig

The ALJ’s second reason for discounting Dr. Bostwick’s opinion, that it w
inconsistent with the record, is legally sufficietriconsistency with the majority
of objective evidence issufficientreason for rejecting physician’s opinions
Batson 359 F.3d at 1195The ALJ pointed out that Dr. Bostwick’s reliance on
Plaintiff’'s absenteeism was not supported by his education records and there V|
lack of repeated injuries or ilinesses to support the conclu3ior24. While
Plaintiff citesletters from providers stating that Plaintiff would miss school due t
his conditions, ECF No. 18 at 18, there is no evidence of Pl&radtual rate of
absenteeism. In fact, recent medical records show that the majority of missed
appointmentsvere not medical retad. See supra

4, John T. Jaccard, M .D.

On January 24, 2013, Dr. Jaccard sent a letter stating that he was in
treatment at Spokane Mental Health and was diagnosed with psychosis, not
otherwise specified, rule out schizophrenia, generalised anxiety disorder, ADH
combined, and Asperger'gr. 62Q Dr. Jaccard ended the letter with the

following:
[His] already poor social functioning has deteriorated and the
Vocational Rehabilitation assessed that he was unfit for their program
until his anxiety was reduced to enable learninigitial gains in
treatment have completely disappeared after he stopped attendance at a
small structured high schoofor adolescents with significant
dysfunction secondary to Axis | psychiatric disordercreasing
symptoms are also consistent with the onset of thought disorders in the
later part of the second decaadé¢ life. He is unable to live
independently Prognosis is guarded.

Tr. 62Q The ALJ gave the letter little weight because (1) the most recent medi¢

records from Dr. Jaccard was from December 2011, (2) treatment notes from L[
Jaccard did not suggesgnificant symptoms, and (3) there were no records
supporting a significant increase in symptonfs. 25.
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All of the ALJ’s reasons focus on a lack of evidenéAdter the ALJ's
decision, Plaintiff submitted Dr. Jaccard’s treatment notes from Febru2dil 3
through August 8, 2013, Tr. 74110, to the Appeals CouncilTr. 7, 29 While

this evidence was not available to the ALJ, this Court must consider evidence that

was submitted to the Appeals Council in determining whether the ALJ’s
determination isupported by substantial evidend&rewes v. Comm’r of Soc. Sec
Admin, 682 F.3d 1157, 1163 (9th Cir. 2012)his new evidence demonstrates thg
that the ALJ’s reasons may not be supported by substantial evidence.

However, any error resulting from tiA¢.J’s rejecton of Dr. Jaccard’s
opinion would be harmless erradfee Tommaset®33 F.3cat 1038 (An error is
harmless when “it is clear from the record that the . . . error was inconsequenti
the ultimate nondisability determination.”Jhe opinia did not prescribe any
functionallimitations It simply asserted poor social functioning and anxiety beirn
present Tr. 620 The ALJ accounted for impaired social functioning and anxiety
in his residual functional capacity assessmdmt 19-20. Furthermore, the ALJ
provided legally sufficient reasons for rejecting Dr. Pollasksilar conclusions
regarding Plaintiff’'s anxietywhich included specific functional limitation#s
such, the Court finds that the ALJ’s error in weighing Dr. Jaccardrsaopwas
inconsequential to the ultimate finding of Plaintiff's ineligibility.

5. Norman Staley, M .D.

On September 19, 2011, Dr. Staley reviewed the medical evidence availg
in the record and opined thRlaintiff had aresidual functional capacity with no
weight, postural, manipulative, or environmental restrictiofns 463 The ALJ
gave his opinion significant weight because the opinion was supported by med
evidence showing relatively normal examinations amnays Tr. 24.

Plaintiff alleges that Dr. Staley “merely reviewed the medical record withc
making any opinion.” ECF No. 18 at 18lowever, Dr. Staley stated, “[Residual
functional capacity] projected with no weight, postural, manipulative or

ORDER GRANTINGDEFENDANTS MOTION .. . .- 16
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environmental restrictions.” Tr. 463. Therefore, Dr. Staley did provide an
opinion.

Plaintiff next alleges that the ALJ failed to recognize the diagnosis of EDS
or findit severe. ECF No. 18 at 1#owever,the ALJ found that there was “no
documented laboratory findings or objective physiicalings supporting a
diagnosis of [EDS].” Tr. 19. Regulations require that a medically determinable
impairment be established by objective medical evidence, a claimant’s stateme
symptoms, a diagnosis, or a medical opinion will not suffice. 20 C.F.R. 8§ 416.¢
As such, the Court will not disturb the ALJ’s treatment of Dr. Staley’s opinion.

CONCLUSION

Having reviewed the record and the Ad findings, the @urtfindsthe
ALJ’s decision is supported by substantial evidencdraedfharmfullegalerror.
Accordingly,I T ISORDERED:

1. Defendaris Motion for SummaryJudgnent,ECF No. 20, is
GRANTED.

2. Plaintiff's Motion for SummaryJudyment,ECF No. 18, is DENIED.
The District Court Executive is directed to file this Order and provide a copy to
counsel for Plaintiff and Defendaniudgment shall be entered for Defendant
and the file shall b€ELOSED.

DATED August 14, 2017 %

M JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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