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missioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JEREMY ROD UTZ

Plaintiff, No. 2:16:CV-00198RHW
V.
ORDER GRANTING
NANCY A. BERRYHILL DEFENDANT’S MOTION FOR
(PREVIOUSLY CAROLYN W. SUMMARY JUDGMENT

COLVIN), Acting Commissioner of
Social Security,

Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.13 & 14 Mr. Utz brings this action seeking judicial review, pursuant to 42
U.S.C. § 405(g), of the Commissioner’s final decision, which ddmged
application forDisability Insurance Benefitand Supplemental Security Income

under Titles 1l & XVI of the Social Security Act, 42 U.S.C 8§88 4R4 & 138%

I Nancy A. Berryhill became the Acting Commissioner of So8&durity on January 20, 201Fursuant to Rule
25(d) of the Federal Rules of Civil Procedure, Nancy é&rrill is substituted for Carolyn W. Colvin as the
defendant in this suit. No further action needtdéken to continue this su2 U.S.C. 8§ 405(g).
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JUDGMENT ~1
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1383F. After reviewing the administrative record and briefs filed by the parties, 1
Court is now fully informedFor the reasns set forth below, the CoUBRANTS
Defendant’'sViotion for Summary JudgmeahdDENIES Mr. Utz's Motion for
Summary Judgment

l. Jurisdiction

Mr. Utz filed for Disability Insurance Begfits and Supplemental Security
Income on July 122012 AR 12,71, 79,200, 206 His alleged onset date J&ine
28, 2012 AR 12, 200, 206Mr. Utz's application was initially denied o@ctober
26, 2012 AR 11012, and on reconsideration danuary29, 2013 AR 119-23.

A hearing with Administrative Law Judge (“ALJUori L. Freundoccurred
onJuly 15 2014,in Spokane, WAAR 35-70. OnJanuary 9, 2013he ALJ issued
a decision findingvir. Utz ineligible for disability benefitsAR 12-24. The
Appeals Council denielllr. Utz's request for review oApril 29, 2016 AR 1-3,
making the ALJ’s ruling the “final decision” of the Commissioner.

Mr. Utz timely filed the present action challenging the denial of benefits,
June?, 2016. ECF No. 3Accordingly,Mr. UtZ's claims are properly before this
Court pursuant to 42 U.S.C. § 405(Q).

.  SequentialEvaluation Process
The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable physical or

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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mental impairment which can be expected to result in death or which has laste
can be expecte last for a continuous period wot less than twelve monthsi2
U.S.C. 88423(d)(1)(A), 1382c(a)(3)(A)A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhos previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(@unsburry v.
Barnhart,468 F.3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engageabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.F.R. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is not entitled to disability ben2ft€.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a semgrairment, or combination

of impairments, that significantly limits the claimant’s physical or mental ability

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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do basic work activitie20 C.F.R 88 404.1520(c) & 416.920(d)\ severe
impairment is one that has lasted or is expected to last for atehst months,
and must be proven by objective medical evideR0eC.F.R. 8§ 404.15689 &
416.908009. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently sene as to precludgubstantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925;

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listing$fthe impairment meets or
equals one of the listed impairments, the claimaper sedisabed and qualifies

for benefitslId. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant w2dkC.F.R. 88 40.1520(e)(f) &
416.920(e)f). If the claimant can still perform past relevant work, the claimant i
not entitled to disabilitypenefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the ctagnan

able to perform other work in the national economy, taking into account the

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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claimant’s age, education, and work experiefe=20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96T(c)neet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢]tran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(g)-he scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal ertdill’v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)pubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mid might accept as adequate to support a conclussamdgathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (enal quotation marks omittedin determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm

simply by isolating a specific quantum of supporting evidenRelibins v. Soc.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (gngtHammock v. Bowe879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomas v. Barnhar278 FE3d 947, 954 (9 Cir.
2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decisiongtihonclusion must be upheldMloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless."Molina, 674 F.3d at 1113An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealig the ALJ's decisiorShinseki v. Sander§56 U.S. 396, 469.0 (2009).

V. Statementof Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized her®lr. Utz was35 years oldat the allegedateof
onset. AR22, 71, 79, 200, 208He hasat least a high scho@ducatiorand is able

to communicate in EnglisiAR 22, 23840, 409 419 The ALJfoundMr. Utz to

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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suffer fromdegenerative desdisease of the cervical spirEgenerative disc
disease of the lumbar spine with protrusion without nerve compression; depres
disorder;andalcohol marijuana, and methamphetamine dependéxiRel4. Mr.
Utz previously workedasa maintenance worker, carpenter, construction worker,
janitor, cook, bartender, stock clerk, painter, rig operator, and service station
attendantAR 22 257-64, 284 He has a historgf alcohol, marijuana, and
methamphetamine us&R 14, 1921, 4950, 5253, 425, 443, 453.

V. TheALJ's Findings

The ALJ determined th&dr. Utz wasnot under a disability within the
meaning of the Act from June 28, 2012, &lieged date of onseAR 24.

At step one the ALJ found thar. Utz had not engaged in substantial
gainful activity sincelune 28, 2012citing 20 C.F.R. 88 404.15#t seq&
416.971et seq). AR 14

At step two, the ALJ foundMr. Utz had the following severe impairments:
degenerative desdisease of the cervical spimgenerative disc disease of the
lumbar spine with protrsion withow nerve compression; depressive disordad
alcohol, marijuana, and methamphetamine dependeitce 20 C.F.R88

404.1520(c) & 416.920(C)AR 14.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~7
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At stepthree, the ALJ found thair. Utz did not have an impairment or
combination of impairments thaneets or medically equals the severity of one of
the listed impairments in 20.F.R.8 404, Subpt. P, App. 1. AR5-16.

At step four, the ALJ foundMr. Utz had the residual functional capacity to
performlight work with the followingmodifications he is able to lift up to 15
pounds occasionally ang to 10 pounds frequentlige is able to sit for up to six
hours in an hour day and for one hour uninterruptsth timehe is able to
stand/walk for up to 30 minutes at one time for a total of four hours irhauoi8
workday; he is able to operate foot controls occasionally with the right foot and
frequently with the left foot; he needs to avoid climbinddirs, ropes, and
scaffolds, buhe can occasionally climb stairs and ramps, balance, stoop, kneel
crouch, and crawl; he needs to avoid unprotected heights and moving mechan
parts;he can occasionally operate a motor vehicle and be exposed to vibration:
can have frequent expoguio humidity, extreme temperatures, and fumes, dusts
gases, and other pulmonary irritants; he is able to perform simple, routine, and
repetitive tasks; he can have occasional interaction withiazkers; and he can
tolerate occasional changes in the weektiing. AR16-22.

The ALJ determined th&dr. Utz is unable to perforrhis past relevant

work. AR 22.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~8
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At step five the ALJ found thatin light of hisage, @ucation, work
experience, and residual functional capatiigre are jobghat exist in significant
numbers in the national economy thatcanperform AR 23-24.

VI.  Issuesfor Review

Mr. Utz argues that the Commissioner’s decision is not free of legal error
and not supported by substantial evidence. Specifically, he argu&sXiezred
by: (1)failing to conduct a proper drug and alcohol anajy&simproperly
rejectingthe opinion ofRobert G. Kemp, MD(3) improperly discrediting Mr.

Utz’s subjective complaint testimongnd(4) failing to identify jobs, available in
significant numberghat Mr. Utz could perform despite Hisctional limitations
VII. Discussion
A. The ALJ Did Not Err in Not Conducting a Drug and Alcohol Analyss.

A claimantwill not be deemed “disabled” dlcoholism or drug addictiois
a contributing factor material to the Commissioner’s determination of disability.
U.S.C. § 423(d)(2)(C)n determining whether a claimant’s alcoholism or drug
addiction is material under 42 U.S.C. § 423(d)(2)(C), the test is whether an
individual would still be found disabled if he or she stopped using alcohol or dry
20 C.F.R. § 404.1535(b)(1Parra v. Astrue481 F.3d 742, 74@7 (9th Cir.

2007) Sousa v. Callaharil43 F.3d 1240, 1245 (9th Cir. 199Bpwever, the

materiality of alcoholism or drug addiction only becomes an issue if there is an

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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initial finding that the claimant is disabled, considering all of the impairments,
including those caused by alcoholism and drug Bastamante v. Massanaf62
F.3d 949, 95%9th Cir. 2001)“an ALJ must first conduct the fivetep inquiry
without separatingut the impact of alcoholism or drug addictiotf the ALJ

finds that the claimant is not disabled under the-Btep inquiry, then thelaimant
Is not entitled to benefits and there is no need to proggkdhe analysis under 20
C.F.R. 88 404.1535 or 416.935.

Mr. Utz contendshat the ALJ erred by rejecting his impairments caused b
drug and alcohol use without first proceeding through thediigp inquiry ad
then conducting a drug and alcohol analydiswever, Mr. Utz misunderstands the
ALJ’s decision.The ALJ foundMr. Utz was not disabled considering all his
impairmentsjncludingthose caused or made worse dudrtgy and alcohol use.
AR 16, 21.The ALJassessed Mr. Utz's RF@hclude[ing] the limitationswith
substance abuse.” ARL (emphasis added§ee alscAR 529-31.

The ALJ foundMr. Utz was dependent on alcohol, marijuana, and
methamphetamine during the period at isbue that this drug and alcohol yse
combinedwith Mr. Utz’s other impairmentslid not make him disable®eeAR
14,16,21, 24 Thus the ALJ was not required to conduct a drug and alcohol
analysis after the fivetep sequential evaluation procésdetermine the

materiality & Mr. UtZ's drug and alcohol usB8ustamantg262 F.3dat 955

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~10
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B. The ALJ Properly Weighedthe Medical Opinion Evidence.

1. LegalStandard.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}ex@amining providers, those
who neither treat nor examine the claimamster v. Chater81 F.3d 821, 830 (9th
Cir. 1996 (as amended)

A treating provider’s opinion is given the most weight, followed by an
examining provider, anfinally a norexamining providerd. at 80-31. In the
absence of a contrary opinion, a treating or examining provider’s opinion may I
be rejected unless “clear and convincing” reasons are proviled.830. If a
treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence
the record.ld. at 83031.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making finding4agallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989) (internal citation omitted). When rejecting a treati

provider’s opinion on a psychological impairment, the ALJ must offer more thar

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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his or her own conclusions and explain why he or she, as opposed to the provi
Is correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

2. Dr. Kemp.

Dr. Robert GKemp, MD, was atreatingdoctor. Dr. KemptreatedMVr. Utz
twice, once in July 2012 for back pain and once in August 2012 for neck pain. 4
334-35, 341.In July 2012, Dr. Kemp found MWtz to have tender on palpation
lumbar area, extremely positive leg raise, and very tight hamstrings; however,
also found Mr. Utz’s strength and reflexes to be intact. AR 33K &np stated
he could not offer much for the back pain other than to suggest an MRI to delin
the process and he thoudr. Utz could have a surgical back condition. He also
recommendedir. Utz apply for Social Securitgenefits to “see if he can obtain at
least some temporary disabilityAR 334-35. Dr. Kemp notedVir. Utz's statement
in July 2012hat had been unablewwork in constructiorfor the past two madhs
due to severe back pain. AR, 334. In August 2012)r. Kemp noted Mr. Utz's
statement that, “[h]is occupation previously veas carpenter but he simply
cannotdo those dties due to his back pain.” AR, 341 While the ALJdid not
completely discount DKemp’sbrief opiniors, theywereaffordedlittle weight
AR 20.

The ALJ noted that the statements in the report that Mr. Utz cannot perfg

his previous work as a carpenter are based on Mr. Utz’'s subjective reports

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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statements witlwhich sheagrees. AR 20334, 341“An ALJ may reject a treating
physician’sopinion if it is based ‘to a large extent’ on a claimant’s-sglorts that
have beemproperly discount as incredible. Tommasetti v. Astry®&33 F.3d
1035, 1041 (9 Cir. 2008).Additionally, where a medical opinion is consistent
with theALJ’s decision, the Court cannot find errdurner v. Comm’r of Soc.
Sec, 613F.3d 1217, 12223 (9th Cir. 2010). The ALJ notédr. Utz’'s severe
back impairmentand limitedhimto light work.AR 14, 16. Accordingly, the ALJ
agreed witithe subjective complaintBatMr. Utz could not return to his prior
work as acarpenter. AR0, 22. Thus, there wawo error in the ALJ's assessment
of thisportion of Dr. Kemp’sopinion.

Additionally, Dr. Kemp’s opinion thaMr. Utz should file for Social
Securitybenefits, is agaibased orMr. Utz's subjective statementisat he could
not do his previous work as a carpenégrgd not objectivenedical evidenceAR
20. “[A]n ALJ need not accept the opinion of a doctor if thy@ihion is brief,
conclusory, and inadequately supported by clinical findingayliss v. Barnhart
427 F.3d 1211, 1216 (9tir. 2005).Dr. Kemp’s notes are remarkably brief and
provide little objective information regarding Mr. Utz’s conditiés. the ALJ
noted, DrKemp opined thair. Utz should apply for disability benefits during
Mr. Utz’s first visit, before Dr. Kemp hathe opportunity to review any objective

evidence. AR20,334-35. Theevidence as of thasit did not objectively

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~13
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demonstratsevere impairments; an-bay taken shortly before this examination
had showmo bony abnormality. ARO, 309. Dr. Kemp recommended an MRI,
which hesuspected mighveala “surgical back condition.” ARO, 334.
However, wherthe MRI occurred, it did not show angfthitive surgical
problems. AR20,416,423. Althoughthetreatment notes showed tigiamstrings
and positive leg liae, these findingaere taken into account add not prove that
Mr. Utz’s conditionprecluded light work, as assessed in the residual functional
capacity AR 16, 17.

In assigning less weight to Dr. Kemp’s opinion, the ALJ supported the
determination with specific and legitimate reasons supported by substantial
evidence in the record. Additionally, the ALJ clearly explained that Dr. Kemp’s
opinion was based dvir. Utz’s subjectivestatements and minimabjective
evidence, and on this basis, the ALJ reasonably gave this opiniowétgat
Thus, the ALJ did not err in heonsideration of Dr. Kemp’s opinion.

C. The ALJ Properly DiscountedMr. Utz's Credibility.

An ALJ engages in a twetep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is credibdenmasetti v. Astrué33
F.3d 1035, 1039 (9th Cir. 2008jirst, the claimant must produce objective
medical evidence of an underlyingpairment or impairments that could

reasonably be expected to produce some degree of the symptoms &dleged.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~ 14
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Second, if the claimant meets this threshold, and there is no affirmative eviden
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity offher] symptoms only by offering specific, clear, and convincing reaso
for doing so.”Id.

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluatisnch as the claimant's
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activiti€amiolen 80 F.3dat 1284. When
evidence reasonably supports either confirming or reversing the ALJ's decision
Court may not substitute its judgment for that of the Alaktkett v. Aml, 180
F.3d 1094, 1098 (9th Cir.1999).

Here, he ALJ found that the medically determinable impairments could
reasonably be expected to produce the sympMmgltz alleges; however, the
ALJ determined thatir. Utz's statements regding intensity persistence, ah
limiting effects of the symptomserenotentirely credible. AR 17n assessing an
RFC that is mostly consistent with Mr. Utz’s testimony and corroborated by the
medical evidence in the record, the ALJ natadtiple inconsistencies beter

Mr. Utz's statements and the evidence of recAR|.17-20.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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The ALJ noted a lack of evidence ti\t. Utz’s physical condition was
worsening as he alleged at the hearing. AR. A claimant’s exaggeration and
inconsistent statements are specific eovincing reasons to discount his or her
credibility. Tonapetyan v. Halte242 F.3d 1144, 1148 (9th Cir. 2001).

Contrary toMr. Utz’s assertion, physical examinations did not st
Utz’s condition dramaticallyvorsened in the two years leading uplte hearing.
AR 54-55. Rather four months before the hearinlgly. Utz reported no cervical or
lumbar tenderness, norn@lrvature in the spine, normal extension ingpme,
and normal mobility. ARL9,420. He was also noted to have “three out of three”
Waddell's signs, whiclndicates possible symptom magnification. ARD. While
an orthopediconsultation with William Osebold, M.D., a month later showed
Utz had loweback discomfort, rounded shoulders, and some spinal problems,
Oseboldrecommeded only physical therapy and home exerage19, 43940.
The ALJ found no evidence to corroborMe Utz’s allegations that he could
stand, walk, and sit for less time2014 than he could in 2012. AR-18, 5455.
Treatment notes show thilir. Utz canplained of his back and spine issues in
2012, and that there was no increase in the magnitude or frequency of his
complaints in2014.AR 341, 348, 361, 372, 37880, 400, 423439, 534, 535.

Additionally, Mr. Utz received only conservative treatmeaspite

significantpain complaints. AR.8. Conservative treatmerdrt be “sufficient to

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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discount a claimant’s testimony regarding [the] severity of an impairnfeatra
v. Astrue481 F.3d742, 750751 (9th Cir. 2007). Doctors who treatied. Utz
after hs MRIs recommendet¥r. Utz taper his medications and continue
stretching anavalking. AR365. Physician’s assistant William Bomberger-€A
saidMr. Utz’s lumbar spine did not show any definitive surgical problems18R
416.Benjamin Moses, PA noteddecreased extension of the neck and only milg
decreased flexion on his back, and later counseled using alternating ice/heat w
needed and using proper lifting technique. 2R 405, 414Dr. Osebold
performed an orthopedic consultation after the MRIsrandmmendeghysical
therapy and home exercigeR 19, 43840.

The ALJalsofoundMr. Utz less than fully credible based evidence that
Mr. Utz minimized the extent of his substance abusel®R0. Untruthfulness
about substance abuse is a clear and convincing reason to cgectamt’s
testimony.Verduzco v. Apfell88 F.3d 1087, 1090 (9th Cir. 1998r. Utz’s
statements about drug and alcoalblise arenconsistent. In October 20Ehd
November 2012e daied alcohol and drug abuse. AR3 366 In April 2014, he
staked, “l don't drink alcohol.” AR467. However, in June 2014 heported he
drank just the weekend prior, and his last heavy use was 20124 \Rt the July
2014 hearing, he indicated he had been using alcohol heavily in&td #at he

still used alcohol every few months. AR.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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His statements at the hearing about his methamphetamine use were alsc
inconsistent with the medical record. At the July 2014 hearing, he stated that h
had only used methamphetamines cthaeng the periodt issue. ARI9-50, 52
53.However, his medical file indicated his methamphetamine usage was more
regular.In early January 2014e reported currently using methamphetamine ang
he stated that he “has experienced ‘black out’ momeinén he drinks alcohol and
does meth, and reportée last tookneth ‘about two weeks ago.” ARL6,424
25.Mr. Utz used meth again about a week after tedical report. ARI53.Mr.

Utz also stated that he uses less marijuana at the advice of his doctors, but in
and June of 2014 he reported using marijuana daily use of Marijuana, three to
times a day and two to three joints per day. AR09443,453.

The Court does not find the ALJ erred when asseddmdytz’s credibility
becausdis report@ disabling impairments are inconsistent with the record as a
whole and the ALJ properly determined he has minimized the extent of his dru
and alcohol use

D. The ALJ Properly Identified Jobs Mr. Utz Could Perform and Did Not

Err in Her Step Five Analysis

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform other work in the national economy, taking into account the

claimant’s age, education, and work experie®e=20 C.F.R. 88 404.1512(f),

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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404.1520(g), 404.1560(68) 416.912(f), 416.920(g), 416.960(c). To meet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
national economy.” 20 C.F.R. 88 404.1560(c)(2)5.460(c)(2)Beltran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012)the limitations are nomxertional and not
covered by the grids, a vocational expert is required to identify jobs that match
abilities of the claimant, givelfis] limitations” Johnson v. Shalal&60 F.3d 1428,
1432 (9th Cir. 1995).

Mr. Utz contends that the Alfdiledto identify jobs, available in significant
numbersthatMr. Utz could perform despite his functional limitations.
Specifically, Mr. Utzbriefly stateghat the hypothetical provided to the vocational
expert is incomplete because it fails to take into account the moderate mental
limitations assessed by Dr. Kent Layton, Ph.D., thiadl the vocational expert
failed to show how the identified jobs wouldaail for a sit/stand option.

Howeverthe RFC assessed by the ALJ and the hypothetical submitted tg
the vocational expert take into account the limitations Dr. Lagtowided.AR 16,
292.Dr. Layton identified only moderate limitationsunderstanding and
remembering simple instructions, and he belieMedUtz had onlymild
limitations carrying out simple instructionsRA29. Similarly,Dr. Layton

identifiedmoderate difficulties with more complex instructions, interacting with
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co-workersand changes iroutine. AR530.These limitationgre inconsensus
with the ALJ’s findingsand assessed limitatiariEhe ALJ limited Mr. Utz to
“simple, routine, and repetitive tasks,” withccasional interaction with eo
workers,” and “occasional changes in the weekiing.” AR16, 23, 292

Furthermorethevocational expert testimony provided substantial evidenc
to support the ALJ'§inding. SeeBayliss 427 F.3d at 1218 (“An ALJ may take
administrative notice of any reliable job information, including information
provided by a VE.”)Here, thesocational expert opined that the jobs identified
would “allow for sitting andstanding at the discretion of the workearid he based
his opinion on hiséxperience of over 30 years as a vocational rehabilitation
counselor/disabilityanalyst and from resources developed by professionfisin
industry.” AR 23,285.

Because the moderate mental limitations assessed by Dr. Layton were t3
into account by the ALJ and the vocational expert in determining whether jobs
existin sufficient numbers in the national economy that Mr. Utz can perform
despite his limitations, the hypothetical was compl&tilitionally, the vocational
expert identified jobs that match the abilities of Mr. Utz, given his limitations,
includingidentifying jobs that would allow for a sit/stand option at the discretion
of the worker. Thus, the Court finttee ALIJmet her step five burden add not

err in her analysis
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VIII.  Conclusion
Having reviewed the record and the ALJ’s findings, the Court fimels t
ALJ’s decision is supported by substantial evidence safree fromlegal error.
Accordingly,IT IS ORDERED:
1. Plaintiff’'s Motion for Summary JudgmerECF No. 13 isDENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 14, is
GRANTED.

3. Judgment shall be enteredn favor of Defendantand the file shall be
CLOSED.
IT IS SO ORDERED. The District Court Executive is directed to enter this Ordg

forward copies to counsel aotbse the file

DATED this 15h day ofFebruary 2017

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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