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ge LLC et al v. Unigard Insurance Company

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

MONKEY RIDGE, LLC, DIPPY
RIDGE, INC., and STEMILT AG NO: 2:16-CV-0213TOR
SERVICES, LLC,
ORDERDENYING PLAINTIFFS’
Plaintiffs, MOTION FOR SUMMARY
JUDGMENT

V.

UNIGARD INSURANCE
COMPANY, a Wisconsin corporation

Defendant

Doc. 25

BEFORE THE COURT arPlaintiffs’ Motion for Summary Judgment (ECF
No. 8)and Defendant’s Motion for Leave to File a &Reply (ECF No. 23).
Thesemattes wereheard with oral argument on October 5, 2016, in Spokane,
Washington.Kristin M. Ferreraappeared on behalf of Plaififs Monkey Ridge,
LLC, Dippy Ridge, Inc., and Stemilt AG Services, LL®latthew S. Adams

appeared on behalf of Defendant Unigard Insurance CompdreyCourt—
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having reviewed the briefing, the record, and files therein and heard from
counselis fully informed.
BACKGROUND

This action concernBefendant Unigard Insurance Compangfusal to
defend and indemnifflaintiff Monkey Ridge, LLGn astate couriction On
May 10, 2016, Plaintiffs filed a Complaint for Declaratory Judgment and
Reformation againddefendanin the Washington State Superior Court for Chela
County styledMonkey Ridge, LLC, et al. v. Unigard Insurance Compaage no.
16-2-033987. ECF No. 12. Defendantimely removed the action to this Court
by invoking diversity jurisdictiomnder 28 U.S.C. 8332(a)(1) ECF No. 2.

Plaintiffs move for summary judgmeta reformtheinsurance policyr a
determination that Defendant has a duty to defend and indeRiaifytiff Monkey
Ridge, LLC from the claimassertecgainst itin Davis v. Chelan County, et al.
case no. 12-012734, pending before the Washington St&tgperior Court for
Grant Countythe “DavisAction”).! ECF No. 8 at 1.

I

! The plaintiffs in theDavis Action allege that Monkey Ridge, LLC improperly
collected and diverted water, which caused waste and injygitdtiffs’ property.

SeeECF No. 12 at 3.
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FACTS

Plaintiff Stemilt Ag Services, LLC (“Stemilt”) operates and managegs®us
orchards in eastern Washington, includihgproperty commonly known as the
“Over the Ridge Propertyor its owner, PlaintifiMonkey Ridge, LLC (“Monkey
Ridge”).2 ECF No. 11 at11, 4,6; ECF No. 21 at {;4eeECF No. 18 af11, 4,
6 (undisputed) Zimmerman Pond is a small body of water located on the Over {
Ridge Property ECF No. 11 af| 5;seeECF No. 18 af| 5(undisputed).

Monkey Ridge is a Washington limited liability company and its sole
“member/ownéris Plaintiff Dippy Ridge, Inc. (“Dippy Ridge”). ECF No. 11 at {
2;seeECF No. 18 afl 2 (undisputed)Pursuant to a Management Agreement
between Stemilt anblonkey Ridge Stemilt agreed to “use its best efforts to
obtain comprehensive general liability insurance for the protection ‘of the

Orchards and the Owner...ECF No. 18 af|f #8; see als&ECF No. 11 at 11-38.

2 The Over theRidge Property ibbcated in Sections 4 and 9, Township 21 North
Range 20 E.W.M., Washington Tax Parcel No. 212004420100 in Chelan Coun
Washington.Id. Over the Ridge, LLC owned the Over the Ridge Progaityr to

Monkey Ridge Id. Monkey Ridge ighe successor in interest to Over the Ridge,

LLC by merger.ECF No. 11 at B; seeECF No.18at 3 (undisputed)

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 3
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Defendant issued Multi-Farm Commercial Package Poligyumber

MF00298) to Stemilt, effective January 1, 2015 to January 1, 2016 (the "Primayry

Policy"). ECF No. 16 &f 2. ThePrimary Policyservesseveral functionas it
“contains a commercial property coverage part, a farm property coysega
commercial inland marine coverage part, a commercial general liability occurre
coverage pafft . .], and a business auto coverage padCF No. 16 af] 4.

A portion of the Rimary Policy,referred to as thEommercial General
InsurancePolicy (“CGL Policy”), identifiesStemiltas a named insureshdDippy
Ridgeas anadditional insuredamong other entitiesECF No. 11 at 1 101; see
ECF No. 18 af]f 1611 (undisputed) The Over the Ridge Property is listed the
CGL Policyaslocation numbers 035, 048, and Offtlancludes théZimmerman
Pond” ECF No. 11 at 11 134; ECF No. 18 af|f 1314. Defendantlsoissued a
separat€€ommercial Umbrella Liability Insurance Policy (the “Uralda Policy”)
to named insured, Stemidéindadditional insuredDippy Ridge among others
ECF No. 11 at 1 18, 28eECF No. 18 at {1 18, 22 (undisputed)

Defendant calculated the premiums due on the CGL Policy part of the
Primary Policy and the Umbrella Policy based on the number of properties
identified andheacreagef those propertiesECF No. 11 af 32;seeECF Nos.

16 at 13 and 18 at  3&temiltpaid additional premiums to insure the Over the

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENF 4

nce



10

11

12

13

14

15

16

17

18

18

20

Ridge Property under the Farm Property Coverage Part Coverage E and Cove
G of the Primary Policy.SeeECF No. 11 af] 30; ECF No. 18 at 30.

Emails located irDefendant’s underwriting recorgsiggesthatDippy
Ridgemay have beenm@amed insured an@ferencean the policyin 2005asthe
owner of the Over the Ridg&operty, as well as several otheiSCF No. 221
(Ex. A). Yet, Dippy Ridge never owned the Over the Ridge PropesgeECF
No. 101 at 89. The same records suggest that between 2007 and 2008, Over
Ridge,LLC may have beenmamed insured andentifiedasthe Zimmerman
Pondowner, and Monkey Ridge may have been a named insured and identified
the owner of a separate propettg Harbor Ranaks® ECF No. 221 at Exs. B
and C. Over the Ridgel.LC owned the Over the Ridge Propeutytil Monkey
Ridge took title on June 4, 2008eeECF No. 161 at 8.

Despite that Over the Ridgel..C merged withMonkey Ridgeon July 11,
2002(ECF No. 101 at 7) andthat MonkeyRidgeowned the Over the Ridge
Property as of June 4, 2QQBere is no evidence that Monkey Ridgas ever
listedasan additionainsuredon the Primary Polichecause of itewnership of

the Over the Ridge Propert$eeECF Nos. 161 at 7; 15 afl 3 InsteadMonkey

3 Qver the Ridge, LLGs inconsistentlydentifiedas“Over the RidgeA

Corporatiori and“Over the Ridgé. Id.

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 5
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Ridge’s sole member, Dippy Ridgs,a hamed insureith the Primary Policyt al
times relevant to this disputeeCF Nos. 11 at § 11; 22(EX. A).

The parties disagreses to whether Plaintiffitended to insure Monkey
Ridge against thirgbarty liability and whether Stemilt notified Defendant about tH
Over the Ridge Property’s ownership chanBéintiffs asserthat Stemilt
intended the owneaf the Over the Ridge Property to be coveredneyG@GL
Policy, and expressedtatintent toWells Fargo Insurance Services U.S.A., Inc.
(“Wells Fargolnsuranc®), the insurancagercy thatprocured theCGL Policy
from DefendantECF No. 11 aff 12, 27-28, ECF No. 9 at 1 11; ECF No. 21 at.f 6

According to Plaintiffs, o October 19, 2012, Wells Fargiassurancenotified
Greg Rowe, senior accountant at Stemilt Growers, th&Dippy Ridge and
Monkey Ridge wer@ot listed as additional insureds on a certificate of insurance
providedby Wells Fargo Insurance to Bank of Ameriediich wasequired to
satisfy loan conditions fomaunrelated loanECF No. 21 at 9, 7-9; ECF No.
21-1 (Exs. A and B).Wells Fargo Insurance representative, Yvette Da&aviwiled
Greg Rowedo determinevhether to add Monkey Ridge as a named insuf&eke
id.; ECF No. 211 (Ex. A). On October 19, 2012/r. Rowe explainedthe nature
of the relationship between Monkey Ridge and Dippy RidddgdDavis ECF
Nos. 21-1 (Ex. A) (“Stemilt Ag Services rmanage®rchards for Dippy Ridge Inc.

Monkey Ridge LLC is a subsidiary of Dippy Ridge Inc. and some of the orcharg

ORDER DENYING PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 6

e

IS




10

11

12

13

14

15

16

17

18

18

20

are titledunderMonkey Ridge LLC.”) 21 at 1 6/. Ms. Davisofferedto “put
Dippy Ridge, Inc. and subsidiary Monkey Ridge LLC” on the certéoct
insuranceandprovideda revised certificateo Bank of Americdo reflectthat
change ECF No. 211 (Ex. A). Based on these communicatidstgmilts senior
accountantestified that heelied on Wells Fargo Insurance’s representation that
Monkey Ridge was covered under the CGL Policy as a subsidiary of Dippy Rid
See id.ECF No. 21 at 1 8.

However,Defendantenieshat Stemiltevercommunicated an intéto
insureMonkey Ridgeto Defendant.SeeECF No. 18 af|112, 2628, ECF No. 16
at 1 9 Defendant also disputes that Wells Fargo Insuranitg“issurance agent.”
Id. Raher,Defendant asserts that the policies were procured on Stemilt Ag
Services’ behalf by Wells Fargo Insurance, an insurbrmeerage. ECF No. 18 at
112.

DISCUSSION

A. Standard of Review

Summary judgment may be granted to a moving party who demonstrateg
“that there is no genuine dispute as to any material fact and the movant is entit
to judgment as a matter of law.” Fed. R. CivE8{a). The moving party bears the
initial burden of demonstrating the absence of any genuine issues of material f

Celotex Corp. v. Catretd 77 U.S. 317, 323 (1986).he burden then shifts to the

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 7
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nornrmoving party to identify specific facts showing there is a genuine issue of
material fact. See Anderson v. Liberty Lobby, In€77 U.S. 242, 256 (1986).

“The mere existence of a scintilla of evidence in support of the plaintiff's positio
will be insufficient; there muse evidence on which the jury could reasonably

find for the plaintiff.” 1d. at 252. For purposes of summary judgmeéifiif a party

fails to properly support an assertion of fact or fails to properly address another

party's assertion of fact as required by Rule 56(c), the court may . . . consider t
fact undisputed.”Fed. R. Civ. P. 56(e)(2%ee alsd..R. 56.1(d)

A fact is “material” if it might affect the outcome of the suit under the
governing law.Anderson477 U.S.at 248. A dispute concerningny such fact is
“genuine” only where the evidence is such that the-tidact could find in favor
of the nommoving party.Id. “[A] party opposing a properly supported motion for
summary judgment may not rest upon the mere allegations or denigds of
pleading, but must set forth specific facts showing that there is a genuine issue
trial.” Id. (internal quotation marks and alterations omittedg also First Nat'l
Bank of Ariz. v. Cities Serv. C891 U.S. 253, 2889 (1968) (holding that party

Is only entitled to proceed to trial if it presents sufficient, probative evidence

supporting the claimed factual dispute, rather than resting on mere allegations).

Finally, in ruling upon a summary judgment motion, a court must construg

the facts, as well as all rational inferences therefrom, in the light most favorable
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the nomamoving party Scott v. Harris 550 U.S. 372, 378 (2007%ee alsdolan v.
Cotton 134 S. Ct. 181, 1863 (2014) (“[I]n ruling on a motion for summary
judgment, the evidence of the nonmovant is to be believed, and all justifiable
inferences are to be drawn in his favor.” (internal quotation marks and brackets
omitted)).

B. Washington Law on Reformation

In Washington“[t]he rules of law governing the reformation of written
agreements are applicable to the reformation of an insurance p&amsky
Mountain Fire & Cas. Co. v. Rosé2 Wasd 896, 902 (1963) (citation omitted).
It is within a court’sequtableprovince to reform a contrastherethere isclear
evidence of eithefraudor a mutual mistakeld. As to the latter'[i]f the
intention of the parties is identical at the time of the transaction, and the written
agreement does not express thantion, then a mutual mistake has occurred.”
Id. at 90203 (quotingTenco, Inc. v. Manning9 Wash.2d 479, 483 (1962))
However, ecourt must also determine that the mutual mistake concerns a mate
fact. Simonson v. Fendell01 Was2d 88, 92 (284) (citations omitted)A
mistake is material if the contract would not have been entered into had the pa
known of the mistake prior to entering the contrddt.
/l

I
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1. Policy Purposeand Inadvertent Error

Plaintiffs articulate twdalistincttheories.First,because a portion of the
Primary Policy insures the Over the Ridge Property, Plaigfentiallyargue
thatit is axiomaticthatits owner should have been listed as an additional insurec
in theCGL Policyin accord withthe purpose othe CGL Policy and Washington
precedent SeeECF Nb. 8 at 813. Faulting Plaintiffs fofocusingon case
involving first-partyinsurancepolicies Defendantargues that Plaintiffsfailed to
cite any authority related third-party liability insurancepolicieswhere a named
party is mistakenly omittedjven that Monkey Ridge seelsrd-partyliability

coveragainder the CGL Policyegardingthe DavisAction.®> ECF No. 15 at 2.

4 Plaintiffs alsoargue that Washington law supports finding in favor of an insure
whereapolicy is subject to two interpretations, or where thexistsan ambiguity.
ECF No. 8 at 13. The Court disagrees. Whether the policy should be reformed
insureMonkey Ridge dog not create a poligyrovisionambiguitysubject to
interpretation McDonald Indus., Ingv. Rollins Leasing Corp95 Wash.2d 909,
913 (1981) (analyzingnambiguityas tothe meaning of golicy clause).

°> Defendant also argues thatldings relatedo first-party insurance issues are

inapplicableto third-party insurancé@oldings Id. at 89. However, and s

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 10
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As an initial matterinsurance policiemust be analyzed as a whole and
afforded a “fair, reasonable, and sensible construction as would be given to the
contract by the average person purchasing insuraMleyerhaeuser Co. v.
Commercial Union Ins. Cpl42 Wash.2d 654, 66&6 (2000)It is urdisputed that
the Primary Policyis multi-faceted'contain[ing]a commercial property coverage
part, a farm property coverage part, a commercial inland marine coverage part
commercial general liability occurrence coverage part [. . .], and a busirtess au
coverage part.” ECF No. 16 %4. Accordingly, the Court analyzes the Primary
Policy as a whole, rather than in fragmentary isolation. 142 Wash.2d-86665

Plaintiffs offer ample authority as supptrat when an insurer receives
payment for insuring a property, and there is a mistake as to the identification ¢
the named insured, the insurer may not avoid the pdilieyto“a mere
technicality.” MetropolitanMortgage & Sec. Co. v. Reliable Ins. G84, Wash.2d
98,102(1964 (fire insurance policy where the intent of the contracting parties o
not reflectthereal marty in interest). Plaintiffs also cite at least one cagleerea
courtreformeda third-party liability coveraggolicy to conformto the partiestrue

intent. See, e.gHanover Ins. Co. v. Publix Market, Ind.98 So. 2d 346, 34&la.

Plaintiffs correctly highlight, Defendant relies on a misplaced distinction narrowly

limited to causation analysekd.

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 11
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Dist. Ct. App. 1967{third-party liability policy reformed to chandbke
misidentification ofan entity to reflect its true identjty

Against thabackdropthe Court finds that althoughis undisputed that
Stemilt agreed to “use its best efforts to obtain comprehensive generalliabilit
insurance for the protection of the Orchards and the Ovamel that Stemilt’s
management of the Over the Ridgm@perty remained the santiee recordacks
credibleevidence that Stemilt did, in fact, sdebility protectionfor the Over the
Ridge Propertys owner. SeeECF No. 18 af[f 7#8 (internal quotation omitted)in
other words, the Court finds that the recordngevelopeds to whether Stemilt

actually sought thirgbarty liability protection for the owner of the Over the Ridge

Property
Viewing the evidence in the light most favorable to Defendant, the evider
shows—at best—that Dippy Ridge is listed as one of many additional insred

andthe Over the Ridge Property is listedamsinsured property and on t68&L
Policy schedule of locationsPlaintiffs have not showthat Dippy Ridge was
includedas an additional insured because it isasiensibleowner of the Over the
Ridge Propertyn conformity with the purpose of the Primary Policy, or because
Is the sole membar ownerof Monkey Ridgeor ratherpecause it had an interest
in other property listed in the scheduldarations SeeTruck Ins. Exchange v.

Hanson 42 Wash.2d 256, 25%9 (1953) (reasoning that a party may obtain

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 12
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liability insurance despitkaving no financial interest property). The mere
existence of Dippy Ridge as onesafverahamed insured®ffered tosupport
Plaintiffs’ position that Monkey Ridge should have been listed istéadis
insufficientat this stagéo support aummary judgmerfinding in favor of
Plaintiffs. Anderson477 U.S. at 252. There must be evidence on wdjety
could reasonably find for Plaint€fnot mereguesswork Id.

Plaintiffs perfunctorilyargue that the omission of Monkey Ridge as a nam
insured appears to be “accidental” because “when Monkey Ridge acquired the
Over the Ridge Orchard from Over the RadgLC, Monkey Ridge was
accidentally omitted as a Named Insured under the CGL Policy.” ECF No. 22 ;
The Court finds no evidence that Monkey Ridge was accidentally omitted, or th
Dippy Ridge was inadvertently listed in gkace. AlthoughPlaintiffs offer
evidencdo inferthat Dippy Ridgemay have been a namedguredin 2005
identifiedas the owner of Over the Ridge, and in 2Q008 Over the Ridge, a
Corporationrmay have been a namexsuredidentifiedas the owner of
Zimmerman Pondn ruling on a motion for summary judgment, the Court must
drawall justifiable inferences in Defendant’s favd@@ee Tolan134 S. Ct. at 1863.
The record does not establish which entities were insured againgbaintyd

liability from time to timeandfor what purpose Moreover theaecorddoesnot

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 13
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clearly evinceeach arty’s intent“at the timeof the transactichor at any point
thereafter.Rocky Mountain62 Wash.2d at 96@3.
2. The Parties’ Intent

SecondPlaintiffs argue that reformation is appropriate because Wells Fal
Insurancewas informed as of October 19, 2012, of the corporate hierarchy
between Monkey Ridge and Dippy Ridge, and that Monkey Ridge owns some
the orchards that Stemilt manag&eeECF Nos. 211 (Ex. A); 21 at 114.
Plaintiffs aguethat Wells Fargo Insurance inquired whether to add Monkey Rid
as a named insured to the policy and offered to “put Dippy Ridge, Inc. and
subsidiary Monkey Ridge LLC” on a certificate of insurance to provide to third
party Bank of Ameria. SeeECF No. 211 (Ex. A). Stemilt’s representative
confirmed that should “do the trick.Id.

Stemilt's communicationwith Wells Fargo Insurandermed the basis for
its beliefthat Monkey Ridge was covered under the CGL Policy as a subsidiary
Dippy Ridge(at least as of October 19, 20138ee id. ECF No. 21 at { 8.
Defendanvehemently disagre@and contenslthat it “never received a request to
add Monkey Ridge asMamed or Additional Insured to either the Primary Policy
or to the Umbrel Policy.” ECF No. 16 at § 9.

In Rocky Mountainthe Washington Supreme Court upheld a trial court’s

reformation of arauto insurance contract where the lower court determined that

ORDER DENYING PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 14
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the parties intended the policy cover both a father and daudgtwekyMountain

62 Wash.2d at 903The trial court relied on the intention afagent and the

father in contracting for the policy as evidenced by the agent’s representation t
both were protected by the policy on more than one occakiorin upholding he
trial court’s decision, the Washington Supreme Court reasoned that it is well
established “that the knowledge which an agent acquires while acting as such
within the scope of his authority is imputed to his principal and that an insurang
company idbound by the acts, contracts, or representations of its agent, which §
within the scope of his apparent authorityd. (citations omitted).

Unlike Rocky Mountainand althoughhe Court acknowledges thga]n

insurance company is bound by all acts, contracts or representations of its agent

which are within the scope of his apparent authortyg”Court finds that there is a
genuine issue of material fact as to the agency relationship with Wells Fargo
Insurance. The Court further concludes that baseithecurrent recordthe
evidence does not support a finding thatittiermation Stemilt relayetb Wells
Fargo Insurance secessarilymputed to DefendantSeeFanning v. Guardian

Life Ins. Co.59 Wash.2d 101, 104 (1961) (upholdeggparent authdy jury
instruction). Converselytherecord demonstrates that the policies were procureq
on Stemilt Ag Services’ behalf by Wells Fargo Insurancedimettly from

Defendant. ECF No. 18 §t12. The necessary information regarding the agency

ORDER DENYING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 15
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relationshp between Wells Fargo Insurance and Defendant is undeveloped at t
time.
CONCLUSION

The Court finds that Plaintiffs have not met their burokdemonstrating
the absence of any genuine issues of material @e&lotex Corp477 U.S. at 323
(1986) The Courtoncludeghat theincompleteevidenceas tothe parties’ mutual
intentatthe time of the transactiaand agency relationship precludes summary
judgment at this time

Accordingly, IT IS HEREBY ORDERED:

1. Plaintiffs’ Motion for Summary Judgment (ECF No. 41PENIED.

2. Defendant’s Motion for Leave to File SReply (ECF No. 23) is
GRANTED. Defendant’'s SuReply(ECF No. 231) is deemediled as
presented

3. The District CourClerkis directed to enter this Order and provide copig
to counsel.

DATED October 6, 2016

2

THOMAS O. RICE
ChiefUnited States District Judge
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