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U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jan 12, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

WILLIAM H. MORGAN,

NO: 2:16CV-286-RMP
Plaintiff,

V. ORDERGRANTING DEFENDANTS’

MOTION FOR SUMMARY

SENTRY INSURANCE COMPANY, JUDGMENT

LLC, et al.,

Defendant

BEFORE THE COURTis a Motion for Summary Judgment, ECF No., 32
filed by Defendant Sentry Insurance a Mutual Compaisntified as “Sentry
Insurance Company, LLC”) arldefendanMiddlesex Insuranc€ompany
(identified as “Middlesex Insurance Company, LL@bllectively, “Defendants”)
The Court has reviewed the pleadings and the record, and is fully informed.

BACKGROUND

Plaintiff William Morganbrought suit againddefendantsbased on claims
involving insurance coverage after an automobile accitiantallegedly resulted in
physical injuries to Mr. Morgan and damage to Mr. Morgan’s vehiE€F No. lat
2; see als&ECF No. 232 at 2; ECF No. 22 at 6;ECF No. 232 at 16015. The
Court disnssed his Complaint, his First Amended Complaint, and his Second

Amended Complaint. ECF Nos. 12, 19, 22. In his Third Amended Comint,
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Morgan appears to bring claims of breach of contract, negligence, and collusio
well as a number of statutocjaims SeeECF No. 23.

The Court has subject matter jurisdiction over this matter pursuagt
U.S.C. 8§ 1332 based on the diversity of the parties and the amount in controve
Plaintiff Morganalleges that he ia resident of thetate of OregonECF23 at 3;
ECF No. 32 at 3Defendants arancorporaéd in Wisconsirwith their principal
places of business iWisconsin ECF No. 32 at 3.The amount in controversy is
$10 million, which exceeds the statutory requirement of $75,80F No. 23 at 2.

“[Flederal courts sitting in diversity apply state substantive law and federg
procedural law.”Feldman v. Allstate Ins. Ca322 F.3d 660, 666 (9th Cir. 2003).
The substantive law at issue hexensurancdaw. The insurance policwas issued
in the state of Washington while Mr. Morgan was a Washington resatahthe
accident giving rise to Mr. Morgan’s claims against Defendants also occurred ii
Washington. ECF No. 33 at& 11. Defendants argue that Washington law shol
appl to this matter, ECF No. 32 atwhich Mr. Morgandoes not disputeECF No.
23 at 5. Therefore, the Court will apply the law Bfashingtorto the substantive
issues in this case.

DISCUSSION
Legal Standard for Summary Judgment
A court may grant summary judgment where “there is no genuine dispute

to any material factdf a party’s prima facie casand the moving party is entitled t
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judgment as a matter of lavCelotex Corp. v. Catretd77 U.S. 317, 3233 (1986);
see alsd-ed. R. Civ. P56(c). A genuine issue of material fact exists if sufficient
evidence supports the claimed factual dispute, requiangry or judge to resolve
the parties’ differing versiagof the truth at trial.”T.W. Elec. Serv., Inc. v. Pac. Ele
Contractors Ass'n809 F.2d 626, 630 (9th Cir. 1987). “A key purpose of summa
judgment ‘is to isolate and dispose of factually unsupported clairta.{titing
Celotex 477 U.S at 324).

The moving party bears the burden of shovilmgyabsence of a gane issue
of material factor in the alternative, the moving party may discharge this burdel
showing that theres an absence of evidenc8ee Celotex477 U.S. at 325. The
burden then shifts to the nonmoving party to set forth specific facts sipawin
genuine issue for trialSee idat 324. The nonmoving party “may not rest on mer¢
allegations, but must by [its] own affidavits, or by the depositions, answers to

interrogatories, and admissions on file designate specific facts showing that the

a genuine issue for trial.ld. The Court will not infer evidence that does not exist

the record.See Lujan v. National Wildlife Federatiof97 U.S. 871, 8889 (1990)
(court will not presume missing factdflowever, the Court will “view the evidence
in the light most favorable” to the nonmoving partyewmaker v. City of Fortuna
842 F.3d 1108, 1111 (9th Cir. 2016} he evidence of the nemovant is to be
believed, and all justifiable inferencase to badrawn in his favof. Anderson v.

Liberty Lobby, InG.477 U.S. 242, 248 (1986).
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Claims Against Defendant Sentry | nsurance

Mr. Morganasserts claims against themeddefendantSentry Insurance.
SeeECF No. 23.Defendantgorrectlyargue thato prevail in a claim for coverage
Mr. Morganhas the burden of showing who is insured, the type of risk insured
against, and the existence of an insurance contract. ECF No. 32 at 4Qtiting
Corp. v. United Capitol Ins. Cp52 P.3d 494, 502 (20p2Defendants assert that
Sentry Insurance never issued any insurance policy to Mr. MotdarMr. Morgan
fails torefute that deficiency bgroviding evidence that Sentry Insurance issued &
Insurance policy to him.

The Court finds that Mr. Morgan has failed to create a genuine issue of
material factand failed to support the essential elements of insurance contract
claims against Sentry Insurance. Therefore, the Court finds that summary judg
Is proper and dismisses with prejudice Mr. Morgan’s claims against Sentry
Insurance.

Claims Against Defendant Middlesex | nsurance

Mr. Morgan also named Middlesex Insurance as a defendant in this matt
SeeECF No. 23.Defendants do not dispute that Mr. Morgan has provided evidsg
that he had a valid insurance policy issued by Middlesex Insurance at the time
car accident ECF No. 32 at 5However,Defendants argue that Mr. Morgan’s
policy with Middlesex Insurance only provided coverage for his liability to other

and that Mr. Morgan rejectenh writing, coverage that would have protected him
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from underinsured drivers or that would have providedantt personal injury
protection the relevant coverage issuaghis case Id.

The state of Washington requires insurers to offer underinsured motorist
(“UIM”) coverage and personal injury protection (“PIP”) coverage. RCW
48.22.03Q0RCW 48.22.085. However, an insured may reject UIM coverage in
writing. RCW 48.22030(4);Clements v. Travelers Indem. C850 P.2d 1298,
130405 (Wash. 1993). A written rejection of UIM coverage satisfies the
requirements oRCW 48.22.030 if it “reflects the insured’s intent to reject UIM
coverage.”Weir v. Am. Motorists Ins. CaB16 P.2d 1278, 1279 (Wash. Ct. App.
1991). An insured alsanayreject PIP coverage in writing. RCW 48.22.085([2).
a similar case, this Couneld that an “Acceptance or Rejection” form identical to
the form completed by Mr. Morgan complied with Washington law as a written
rejection of UIM coverageSeeAnsonv. Middlesex Ins. Cp2016 WL 7975554
(E.D. Wash. Aug. 8, 2016).

Defendants arguthat Mr. Morgan rejectenh writing bothUIM and PIP
coveragdor the relevant time period. ECF No. 32 at.5Both parties have
submitted evidence thstr. Morganrejected the UIM and PIP coverage
Defendants submitted an “Acceptance or Rejection” fioidrcating the rejection of
UIM and PIP coverage, signed by Mr. Morgan, referencing the Middlesex insuf
policy number, and dated the same date as Mr. Morgan purchased his Middles

insurance policy. ECF No. 34Ex. 2, at 5. Both parties submittée Policy
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Declarations document indicating that UIM and basic PIP coverage had been
rejected. ECF No. 34 Ex. 3, at 7; ECF No. 2B Ex. A, at 2. Defendants also
submitted a letter explaining the coverage provided by Mr. Morgan’s policy anc
included a copy of Mr. Morgan’s Middlesex Insurance policy application, signe(
Mr. Morgan,stating that Mr. Morgan rejected UIM and PIP covera§€F No. 34
1Ex. 1, at2-3; ECF No. 341 Ex. § at31-35.

However, nowMr. Morgan apparently seeks to recover under his Middles¢
Insurance policy for the injuries and damage caused by another mbésest on
theprovisions of UIM and PIP coveragfeat he previously rejected in writindd.
Defendantargue that because Mr. Morgan rejedteth UIM and PIP coverage
when hepurchasedhe Middlesex Insurance policy, Mr. Morgemot eligible to
recoverfor injuries or damages covered under UIM and PIP provisaeran
accident victim Id. Mr. Morgan does not offer any evidence to rebut Defendant
arguments

Taking all the evidence in the light most favorabl®to Morgan the
nonmoving partythe Court finds thavir. Morganhas failed tesubmit any evidence
to create a genuine issue of material faotl hadailed to support apssential
element ohis insurace contractlaims specifically that he had applied for and
receivedUIM and PIP coverage when it was offered. Therefore, the Court finds

summary judgment is properly grantedjarding all oMr. Morgan’s insurance
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contract claims against Middlesisurance Those claims argismissé with
prejudice.

Other Claims

Mr. Morgan’s Third Amended Complaint identifies a number of federal
statutes, including the Americans with Disabilities Act, the Federal Tort Claims
and the Lanham ActSeeECF No.23 at 5, 7. Defendants argue that these laws (

not apply to Mr. Morgan’s motor vehicle accident or insurance contract claims,

AcCt,
o

and

that these additional claims should be dismissed with prejudice. ECF No.-82 at 7

A complaint must set forth the specifacts upon which the plaintiff relies in
claiming the liability of each defendanitvey v. Board of Regents73 F.2d 266, 268
(9th Cir. 1982). The Court has reviewed Mr. Morgan’s Third Amended Complg
Although theCourt construepro sepleadingdiberally, seeHaines v. Kerner404
U.S. 519, 521 (1972), the Court is unable to ascertain the basis for the allege

federal claims.

In weighing whether to grant leavedmend the Court considers five factors:

“bad faith, undue delay, prejudiceth® opposing partyutility of amendment, and
whether theplaintiff has previously amended the compldiniohnson v. Buckley
356 F.3d 1067, 107B®th Cir. 2004) In the Ninth Circui, “a district court should
grant leave t@amendeven if no request tamendhe pleading was made, unless it
determines that the pleading could not possibly be curdédebgllegation of other

facts.” Lopez v. Smiti203 F.3d 1122, 1130 (9th Cir. 2000)
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In this case, th&actualallegations that Mr. Morgan has placed before the

Court in his three prior complaints fail to establish any basis on which any of the

allegedfederal claimssuch as the Lanham Aciuld be basedTherefore, the
Court finds that fourth amendment would be futile. The Court further finds tha
Mr. Morgan’s federal claims fail to state claims upon which relief can be grante
and dismisses the federal claims with prejudice.

Accordingly, it isSHEREBY ORDERED:

1. Defendants’ Motion for Summary JudgmeBCF No. 32, is GRANTED,
and didgment shall be entered for Defendants.

2. Plaintiffs’ claims against Defendant Sentry Insurance a Mutual Compa
(identified as “Sentry Insurance Company, LLC”) and Defendant
Middlesex Insurance Company (identified as “Middlesex Insurance
CompanyLLC") are DISMISSED with preudice.

3. Plaintiff's additional claims arBI SM1SSED with prejudice.

The District Court Clerk is directad enter this Ordeenter Judgment

accordingly provide copies to the partieendclose this case.

DATED January 12, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States Districtutige
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