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UNITED STATES DISTRICT COURTJun 06. 2018
EASTERN DISTRICT OFNASHINGTON . McAV’OY .
WAYNE B. CLINTON, No. 2:16-CV-00315SMJ
Plaintiff,
ORDER GRANTING
V. DEFENDANT’'S MOTION F OR
SUMMARY JUDGMENT
PEND OREILLE COUNTY JAIL
Defendant
l. INTRODUCTION

Plaintiff Wayne B. Clintorallegesthat while he was incarcerated at the
Pend OrielleCounty Jail, he was denied equal access to facilities, in violatior
the Americans with Disabilities ACADA), and that staff at the jail were
indifferent to his medical needs. Specifically, he alleges that in August 2013
was deniedhe use of a wker andthat he fell while showering as a result of
inadequate shower faities, causing serious injurielde furtrer alleges that he
had serious medical conditions and symptoms, including cancer, diarrhea, r
sweatsheadaches, and leg paamd thajail personnel were aware of these iss

but did not provide any medical attention. The Court construes Clinton’s pro
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complaint as alleging disability discriminationder the ADAandviolation of his
Fourteenth Amendment right to adequate medic& wéuile in pretrial detentiaon

Defendant moves for summary judgment, arguing that Clinton has not
established a prima facie case of disability discrimination because he has n
demonstrated that he has a disability or that he was excluded from or denie

services based upon any disabiliBefendant also argues that Clinton has not

demonstrated that jail staff were deliberately indifferent to his medical aedds

has submitted evidence demonstrating that jail staff were very attentive to
Clinton’s medicaheeds. Clinton has not responded to Defendant’s motion o}
submitted any evidence.

Issues of fact remain concerning whether Clinton had a disability withi
meaning of the ADA. However, because he has not demonstrated that he w
excluded from participain in or denied benefiter services—in this case the
ability to shower—or that he was discriminated against in some other way on
basis of a disability, he has not established a prima facie case of disability
discriminationunder the ADA Clinton’smedical careclaim fails because Clinto
has not provided any evidence that his medical needs were ignored. While ¢
need not show deliberate indifference as would be required for an Eighth
Amendment claim by a paesbnviction prisoner, he neverthelessinot meet the

lesser standanekquired fora pretrial Fourteenth Amendment claim becatse
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evidence in the record demonstrates that jail staff were very attentive to Clir
medical needs and concerns and that he received adequate medical calg. |
he was promptly seen by a physician’s assistant following each of his nume
medical requests during the approximately three months he was at the jall, :
was immediately taken to the hospital emergency room after his fall. Accord
Defendarits motion is granted.

. BACKGROUND

On August 5, 2013, Clinton was booked into the Rerallle CountyJail.
ECF No. 24 at 20n that date his medical history was noted as “terminal can
patient, weak heart, bad teeth, Hepatitis A, and having schaghkeft hand 1Y%
months ago.” ECF No. 25 at Ruring the booking process, Clinton said he dic
not need any kind of special care and did not complain of anylgain.

Two days laterClinton submitted a medical request regarding “pooping
his pants and regarding several conditions, including caBC&t.No. 24at 3. On
August 13, 2013, Plaintiff was seen by physician’s assigea#C) Chris
Buscher, who prescribed medicationsted that Clinton’s cancer was in
remission andordered labratorystudiesld. On August 172013,Clinton
submitted a second medical request regarding pain in his back andl.€ys.
August 20, 2013, Clinton was seen®¥-C Busdter, who noted that Clinton

should use a cane or walkas neededd. at 3-4. On September 2, 2013linton
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submitted a third medical request concerning pain in his back, neck, head, |
ears, and difficulty sleepindd. at 4. In response to this request, Pend Oreille
County Sheriff's Office Captain Geoff Rusho scheduled an appointment for
Clintonto seePA-C Buscheon September 10, 20113l.

On September 3, 2013, Clinton fell in the shower. Rusho respacauuidice
found Clinton lying on the floor, face up with his legs partially in the shower

and his pants partially pulled ulgl. Clinton told Rusho that he fell while he wajs

trying to put on his clothes$d. Clinton stated that his head hurt and he was diz

Id.

After the fall, Clinton was immediately transported to Newport Hospita
ambulanceld. He was treated for a neck strain and released the samiel.dBlye
emergencyroom physician directed a follewp visit with PAC Buschelin seven
to ten daysld.

On September 6, 2013, Clinton submitted a fourth medical request, st
he was having bad headaches and was didzgt 5. Clinton was seen by R&
Buscher on September 10, 2013, who prescribed several medications to tre
Clinton’s symptomsld. Clinton submitted additional medical requests on
September 16 and 22, complaining of similar symptoms, and he was seen g
Buscher on September 24, 201.At the September 24 appointment, Busche

ordered laboratory studies and a foltloyw appointment.d.
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PA-C Buscher saw Clinton again on October 1, 20d3at 6. Buscher
conducted a physical exam and reviewed the labgragport.ld. Although he
found no indication of a recurrence of cancer, Buscher appfov@on’s request
for a referral to a specialidtd. However, Cancer Care Northwest determined
consultation was not necessary after reviewing Clinton’s lab staddes
determining that his condition had not chanddd.

Clinton submitted additional medical requests on October 7, October ]
October 19, and October 26, 20t8mplaining of headaches, neck and back
diarrhea, and night sweathkd. at 6-7. He refised to be seen by P@ Buscher on

October 15, buhewas seen by Buscher on October 29. ECF No. 24 at 7. At

appointment, Buscher performed a physical examination, and based upon hi

assessment, ordered a colonoscopy and prescribed additional medidaGé
No. 24 at 7.

On November 4, 2013, Clinton submitted another medical request
complaining of headaches and diarrhea. ECF No. 24 at 8. He was transferrg

Washington Department of Corrections (DOC) custody on November 6, 201

before a medical appament on the November 4 request could be scheduled.

ECF No. 24 at 8. The jail provided Clinton’s medical records to DOC.
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lll.  LEGAL STANDARD

Summary judgment is appropriate if the “movant shows that there
genuine dispute as to any material faad $he movant is entitled to judgment 3
matter of law.” Fed. R. Civ. P. 56(a). Once a party has moved for sun
judgment, the opposing party must point to specific facts establishing that t
a genuine dispute for triaCelotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).
the nonmoving party fails to make such a showing for any of the elements e
to its case for which it bears the burden of proof, the trial court should gra
summary judgment motiorid. at 322. “When the moving party has carried
burden under Rule [56(a)], its opponent must do more than simply show thé
Is some metaphysical doubt as to the material facts. . . . [T]he nonmoving par
come forward with ‘specific facts showing that there is a genuine festeal.”
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 58@7 (1986)
(internal citation omitted). When considering a motion for summary judgmer
Court does not weigh the evidence or assess credibility; instead, “the evidg
the noamovant is to be believed, and all justifiable inferences are to be drg

his favor.”Sgt. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)n short,

what is required to defeat summary judgment is simply evidésiogh that :

reasonable juror drawing all inferences in favor of the respondent coultd e
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verdict in the respondestfavor.” Zetwick v. Cty. of Yolo, 850 F.3d 436, 441 (9
Cir. 2017) (quotindreza v. Pearce, 806 F.3d 497, 505 (9th Cir. 2015)).
V. DISCUSSION

A. Clinton fails to establish a prima facie case of disability discrimination.

Title 1l of the ADA provides that “no qualified individual with a disability
shall, by reason of such disability, be excluded from participation in or be dg
the benefits of the services, programs, or activities of a public entity, or be
subjected to dicrimination by any such entity.” 42 U.S&12132.
“Discrimination includes a failure to reasonably accommodate a person’s
disability.” Sheehan v. City & Cty. of SF., 743 F.3d 1211, 1231 (9th Cir. 2014),
reversed in part on other groundsin City and Cty. of SF. v. Sheehan, 135 S. Ct.
1765 (2015).To establish a prima facie case under Title II, a plaintiff must
show/(1) [he] is an individual with a disability; (2) [he] is otherwise qualified t
participate in or receivihe benefit of a public entitg'services, programs, or
activities; (3) [he] was either excluded from participation in or denied&mefits
of the public entity’s services, programs or activities or was otherwise
discriminated against by the public entity; and (4) such exclusion, aénial
benefits or discrimination was by reason of [his] disabilitgl.”at 1232.

Defendanfirst argues tha€Clinton has not demonstrated tihathas a

disability. ECF No. 22 at-3l. Defendant next argues that Clinton has not
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established the third or fourth elements of a Title 1l claim because he has nd
shown that he was denied the ability to shower because of a disability. ECF
22 at 4.

Issues of fact remain on the issumieether Clinton had a disabilibh
disability is “(A) a physical or mental impairment that substantially limits one
more major life activities of such individual; (B) a record of such an impairms
or (C) being regarded as having such an impairment (as described in parag
(3)).” 42 U.S.C. § 12102). Clinton alleges an inability to stand unaided, whic
supported in part PA Buscher's recommendation that he be allowed to use
walker or cane. Viewing these facts in the light most favorable to Cliatfact
finder could conclude tha&linton’s difficulty standing rose to the level of an
impairment substantially limiting major life activities.

Clinton’s ADA claim nevertheless fails becausehlas not shown that he
wasexcluded from participation in or denied benefits or services, or that he
otherwise discriminated against by the jail because of a disability. Clinton’s
complaint appears to suggest that the jail did not provide adequate facilities
assistance to permit him to shower safely. But there are no facts in the reco
demonstratinghat he was prevented from showering, that he neaskastancer
accommodation to safely shower, or that if he did need assistance or

accommodation, the jail failed to provide it. The fact that he fell once in the
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shower is not sufficient by itself to demstrate denial of services or
discrimination.

B. The evidence in the recorddemonstrates that Clinton received
adequate medical care

Clinton allegesthat Defendant failed to adequately provide medical. car
Inmates who sue prison officials for injuries suffered while in custody may d
under the Eighth Amendment’s Cruel and Unusual Punishment Clausaair, if
yet convicted, under the Fourteenth Amendrii®eDue Process Claugeastro v.
Cty. of L.A., 833 F.3d 1060, 106%8 (9th Cir. 2016) (en band®ecauseClinton
was in pretrial detention, his claim must be analyzed under the Fourteenth
Amendment standartlinlike the Eight Amendment’s deliberate indifference
standarda pretrial detainég inadequatenedical care claim must be evaluated
under arobjective standardnd d@snot require proof of subjective inteifee
Gordon v. Cty. of Orange, 888 F.3d 1118, 11225 (9th Cir. 2018)Castro, 833
F.3d at 1068. “Mere lack of due care by a state official’ does not deprive an
individual of life, liberty,or property under the Fourteenth Amendmé&hus, the
plaintiff must prove more than negligence but less than subjective-intent
something akin to reckless disregar@drdon, 888 F.3d at 11245 (quoting
Castro, 833 F.3d at 1071) (internal citations and quotation marks omitted).

To provea Fourteenth Amendment inadequate medical care ,cdaim

pretrial detainee must show:
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(i) the defendant made an intentional decision with respect to the

conditions under which the plaintiff was confined; (ii) those

conditions put the plaintiff at substantial risk of suffering serious

harm; (iii) the defendant did not take reasonable available measures

to abate that risk, even though a reasonable official in the

circumstances would have appreciated the high degree of risk
involved—making the consequences of the defendant's conduct
obvious; and (iv) by not taking such measures, the defendaseda

the plaintiff's injuries.

Id. at 1125.

Defendants arguments focus on the Eight Amendment standard and &
therefore not on pat here. Nevertheless, the evidence submitted by Defenda
plainly demonstrates that Clinton’s medical care claim fails. Jail staff were v
responsive to Clinton’s numerous medical requests. Clinton was seen@y P/
Buscher within a reasonable time in response to each of his requests, excej
his final requestwhich occurred immediately prior to his transfer to DOC
custody. Moreover, the evidence in the record indicates that Buscher’s care
adequate. Buscher was aware of Clinton’s medical history, and he conducts
appropriate examinations, requested laboratory tests, and referred Cliaton t

outside specialist in response to Clinton’s symptoms and concerns. Additior

Clinton was immediately taken to the hospital after he fell and he wasmeen

follow up visit within a reasonable time. There is no evidence that Defendant

made an intentional decision that put Clinton at substantial risk or did not ta

reasonably available measures to abate the risk.
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V. CONCLUSION
For the reasons discuss€ll IS HEREBY ORDERED::
1. Defendans Motion for Summary JudgmentECF No. 22, is
GRANTED.
2.  All claims areDISMISSED with prejudice.
3. Trial, dl hearings and other deadlines a8 RICKEN.
4.  The Clerk’s office is directed tENTER JUDGMENT in favor of
Defendant consistent with this order &@dOSE this case.
IT IS SO ORDERED. The Clerk’s Office is directed to enter this Order
provide copies to all counsahd pro se plaintiff
DATED this 6thday ofJune 2018
(e O b Je

“SALVADOR MENERIZA, JR.
United States Districi*Judge
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