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SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JUSTIN JAMES BAUGH No. 2:16-CV-00342-JTR
Plaintiff, ORDER GRANTING PLAINTIFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 15, 19. AttorneyDana C. Madserepresentdustin James BaudPRlaintiff);
Special Assistant United States Attorrizgphne Banayepresents the
Commissioner of Social Security (Defendanthe parties have consented to
proceed before a magistrate juddeCF No.6. After reviewing the administrative
record and té briefs filed by the parties, the CoO@RANTS, in part, Plaintiff's
Motion for Summary JudgmerDENIES Defendaris Motion for Summary
Judgment; anREMANDS the matter to the Commissioner for additional
proceedings pursuant to 42 U.S.C. § 405(g).

JURISDICTION

Plaintiff filed applicatiors for Supplemental Security Income (S&hd

Disability Insurance BenefitdIB) on September 5, 2012, Tr. 1,7dlleging
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disability sinceJune 30, 2010, Tr. 1581, due tomental health issues, acid reflux,
and anxiety Tr. 177. The applicatios weredenied initially and upon
reconsiderationTr. 10410, 11319. Administrative Law Judge (ALJYloira
Ausemsheldahearing on February 3, 2015 and heard testimony from Plaintiff g
vocational expert, Diane Kramefr. 42-72. The ALJ issue@n unfavorable
decision orMay 4, 2015 Tr. 20-31. The Appeals Council denied review on
August 3, 2016 Tr. 1-6. The ALJ’'s May 4, 201%lecision became the final
decision of the Commissioner, which is appealable to the district court pursuan
42 U.S.C. § 405(g)PIlaintiff filed this action for judicial review o8eptember 30,
2016 ECF Na. 1, 4.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the brietd the parties They are only briefly summarized
here

Plaintiff was36 years oldatthe alleged date of onsetr. 154 He
completed the twelfth grade in 1993, Tr. 178, and completed one quarter of
community college, Tr. 55His reported worlhistory includes the positions of
general laborer and dishwashé@ir. 48-50, 178 At filing, Plaintiff reported that
he stopped working in May of 2012 due to his conditiohs 177. However, at
the hearing, Plaintiff testified that his work in 2012sveectually a work assessmen
arranged byhe Division of Vocational Rehabilitation anthat following the
assessment, he withdrew from the progrdm 47-48. Prior to the 201&vork
assessment, Plaintiff was engaged in temporary work in. ZDx1@8-49.

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitidshdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews thé\LJ’'s determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
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1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is basel@gal errar Tackett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderahned 1098 Put
another way, substantial evidence is such relevant evidemceeasonable mind
might accept as adequate to support a conclusikichardson v. Peraleg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097If substantial evidencgeupportsghe administrative
findings, or if conflicting evidence suppsé finding of either disability or nen
disability, the ALJs determination is conclusiv&prague v. Bower812 F.2d
1226, 12291230 (9th Cir. 1987) Nevertheless, a decision supported by
substantial evidence witle set aside if the proper legal standards were not appli
in weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a person is disabl2@ C.F.R. § 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137140-142 (1987) In steps one
through four, the burden of proof rests uplaclaimant to establish a prima facie
case of entitlement to disability benefifBackett 180 F.3d at 1098099 This
burden is met ondhe claimantestabliskesthatphysicalor mental impairmest
preventhim from engaging irhis previous occupations20 C.F.R. 88
404.1520(a)(4), 416.920(a)(4If theclaimant cannot dbis past relevant work,
the ALJ proceeds to step five, and the burden shifts to the Commissioner to sh
that (1) the claimant can make an adjustment to other \mark(2) specific jobs
exist in the national economy white claimant can performBatson v. Comm’r
of Soc.Sec. Admin.359 F.3d 1190, 1198194 (9th Cir.2004) If theclaimant
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cannot make andgustment to other work in the national economy, a finding of
“disabled is made 20 C.F.R. 88 404.1520(a)(#)(416.920(a)(4)().
ADMINISTRATIVE DECISION

OnMay 4, 2015the ALJissued a decision finding Plaintiff was not disable
as defined in the Social Security Act

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity sinceJune 30, 2010, the alleged date of on3et22.

At step twothe ALJdeterminedPlaintiff had thefollowing severe
impairments: major depressive disorder; panic disorder with agoraphobia;
generalized anxiety disorder; methamphetamine, benzodiazepine, and alcohol
dependence in reported remission; tachycardia; hypothyroidism; olzesiteft
carpal tunnel syndromelr. 22.

At step threethe ALJ found Plaintifidid not have an impairment or
conbination of impairments that met medicallyequaédthe severity obne of
the listed impairmentsTr. 23,

At step four, he ALJ assessdelaintiff's residual function capaciignd
determineche ®uld performa range ofight work with the following limitations:

[T]he claimant can occasionally lift and carry up to 20 pounds and
frequently lit and carry up to 10 poundsle can stand and walk for up

to 6 hours in an-Bour day, and sit for 6 hours in arh8ur day No

more than occasional crawling and no climbing of ladders, ropes, or
scaffolds; avoid concentrated exposure to industrial vibration; no
exposure to unprotected heights or dangerous moving machinery; no
commercial driving; no morehan lower semiskilled (S\B) tasks; no
more than brief superficial interaction with the general public; and no
cooperative teamwork endeavors with coworkers.

Tr. 24-25. The ALJidentified Plaintiff's past relevant work as heating and air

conditioning helper, laborer, and kitchen helper emcluded tht Plaintiff was
notable to perfornhis past relevant workTr. 29.
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At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience andesidual functional capacity, and based on the testimony of
the vocational expert, there were other jobs that exist in significant numbers in
national economy Plaintiff could perform, including the jobsffite cleaner I,
electrical assembler, and production assemfler30. The ALJ thus concluded
Plaintiff was not under a disability within the meaning of the Social Security Act
any time from June 30, 2010rough the date of the ALJ’s decisidiay 4, 2015
Id.

ISSUES

The question presented is whether substantial evidence supports the AL,
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred by (1) failinggooperlyconsider
Plaintiff's symptom statements and (2) failing to properly weigh the medical
source opinions in the record.

DISCUSSION
A. Plaintiffs Symptom Statements

Plaintiff contestshe ALJs determination that his reported symptoms were
less than fullycredible ECF No.15at12-14.

It is generallythe province of the ALJ to make credibility determinations
Andrews 53 F.3dat 1039 butthe ALJs findings must be supped by specific
cogent reason&ashad v. Sullivare03 F.2d 1229, 1231 (9th Cir.9®. Absent
affirmative evidence of malingering, the AkJXeasons for rejecting the claimant
testimony must béspecific, clear and convincirig.Smolen vChater, 80 F.3d
1273, 1281 (9th Cir. 1996lester v. Chater81 F.3d 821, 834 (9th Cir. 1995)
“General findings are insufficient: rather the ALJ must identify what testimony
not credible and what evidence undermines the claisyaomplaints. Lester 81
F.3d at 834

The ALJ found Plaintiffless tharfully credible concerning the intensity,
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persistence, and limiting effects of neportedsymptoms Tr. 25. The ALJ
reasoned that Plaintiff was less tHally credible becaus@) the objective
medical evidence did not establish total disability or corroborate the degree of
symptomatology antimitation alleged, (2) Plaintiff inconsistently reported his
drug and alcohol sobriety dates, and (3) Plaintiff's reported activities of daily
living werenot supportive of his allegations of total disabilifir. 28.

1. Objective Medical Evidence

The ALJ’s firstreason for finding Plaintiff less thdully credible,that
Plaintiff's symptoms are not supported by objective medical evidéateto meet
thespecific, clear, and convincirggandard.

Objective medical evidence is‘eelevant factor irdeterminng the severity
of the claimant’s pain and its disabling effect®bllins v. Massanayi261 F.3d
853, 857 (9th Cir. 2001)Herethe ALJ made the assertion that Plaintiff's
statements were inconsistent with the objective evidence, but failed to address
specifics found in the recordr. 28 This is insufficient undethe Ninth Circuit’s
holding inLester 81 F.3d at 834“General findings are insufficient: rather the
ALJ must identify what testimony is not credible and what evidence oniukes
the claimants complaints). Defendantsserts that the ALJ met the specificity
required bythe Court inLesterthroughher earlier discussion of Plaintiff's
subjective complaints juxtaposedth the summary of the medical evidendeCF

No. 19 at5. However,the ALJ is required to do more than a mere summary, she

must draw some association between the evidence and the testimony to satisf)
requirements athe holding inLester
Next, Defendans briefingprovides specific aspects of the evidenc

improvement with treatment, absence of treatment for three years, and eviden¢

conservative treatment, as support for the ALJ’s determinaé@¥ No. 19 at 5

However, the Court is limited to reviewing what the ALJ provided in her decisign

and theALJ failed tonametheseasspecific rationale in support of her
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determination As such, Defendant’s assertion ip@st hoaationalization, which
will not be considered by this CourSee Orn v. Astrye&l95 F.3d 625, 630 (9th
Cir. 2007) (The Court will “review only the reasons provided by the ALJ in the
disability determination and may not affirm the ALJ on a ground upon Vi$ie)
did not rely.”) As such, this reason fails to meet the specific, clear and convinc
standard.

2. Drug and Alcohol Use

The ALJ found thainconsistencies in the recoljth] ave diminishedhe
weight that can be accorded to the claimant’s subjective allegations regarding
symptoms and limitations that he has alleged in conjunction with his claims for
state DSHS disability bexfits and Social Security disability benefits.” Tr. Zhe
ALJ then supported this assertion by referencing Plaintiff's statements regardin
his abstinence from drugs and alcohol, stating:

A report of DSHS psychological evaluation conducted by Gregory
Charboneau on April 25, 2014, reflects the claimant’s assertion that he
had not engaged in methamphetamine or alcohol abuse since August
2011 (9F/3) Earlier reports of DSHS psychological examination
conducted by Dr. Charboneau reflect the claimant’srasss on April

26, 2011 and July 27, 2011, that he had not abused methamphetamine
since January 2011 By contrast, the claimant admitted to a
neuropsychologisbn April 14, 2012, that he had only been clean and
sober for nie months (3F/2), i.e., since approximately August 2012
(see also 4F/23), which suggests that dla@mantwas actually still
engaging in substance abuse at the time of both Dr. Charboneau’s
evaluations in 2011.

Tr. 28

An ALJ may properly consider evidence of a claimant’s substance use in
assessing credibilityThomas v. Barnhar78 F.3d 947, 959 (9th Cir. 2002)
(ALJ’s finding that claimant was not a reliable historian regarding drug and
alcohol usage supports negative credibility determinatvergluzco v. Apfell88
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F.3d 1087, 1090 (9th Cir. 1999) (conflicting or inconsistent testimony concernir]
alcohol or drug use can contribute to an adverse credibility fihding

Plaintiff asserts in his initial briefing that these statemargsaot
inconsistentbut reflectrelapses.ECF No. b at13. A review of the record shows
that the ALJ misstated the dates of Dr. Charboneau’s evaluations, and Plaintiff
notdemonstrate any inconsistencies in reporting his substancetagageiders,
but consistently reported relapses in meth usage in January and July of 2011 3
relapse in alcohol usage in August of 200n December 20, 2010, Plaintiff had 3
positive drug screen for metAr. 213 On April 15, 2011, Plaintiftdmittedto
Dr. Charboneathat his last meth use was in January of 20r1 249. On April
26, 2011, Plaintiffeportedusing meth in January of 201Tr. 231. OnJuly5,
2011, Plaintiff again reported to Dr. Charboneau that his last meth use was in
Januaryf 2011 Tr. 24Q OnFebruary 9, 2012, Plaintiff reported to Melissa
Russel, PAC that he has been in recoyé&tom meth and alcohol for seven
months Tr. 28Q OnApril 14, 2012, Plaintiff told Dr. Chong that his last inpatien
treatment program began in August of 2011 and that he had reraastatent
from alcohol and drug use for the past nine manirs253 On November 17,
2012, Plaintiff reported that his last meth use was July 22, 2011 and his last alg
use was August 12, 201Tr. 493 On May 22, 2014,June 30, 2014ndAugust
28, 2014, Plaintiff reported that his last meth use was July of 2011 and last alc{
use was August of 2011Tr. 366, 373, 3840n April 25, 2014, Plaintiff told Dr.
Charboneau that his last useniéthamphetamie was July 22, 2011 and his last
use of alcohol and marijuana was August of 201 355

The ALJ cited Dr. Charboneau’s evaluations as occurring on July 27, 201

and August 29, 2011. Tr. 28. However, these were the dates the evaluations
signed. The evaluations actually took place on Aprik08,1 and July 5, 2011,
Tr. 242,251, which makes a relapse wiultiple substances in July and August of
2011 not inconsistent with Plaintiff's reports to Dr. Charboneau.
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The Court notes that &htiff's hearing testimony was inconsisteagarding
the date of his last meth usklaintiff stateche last used meth gkugust 12, 2011.
Tr. 54. However, the ALJ did not rely on the hearing testimony when finding
Plaintiff's reports of drug usage asconsistent Tr. 28. Therefore, the Court
cannot rely on this as a reason to uphold the ALJ’s credibility determin&gen,
Orn, 495 F.3d at 630, anddALJ’sreason fails to meet the specific, clear and
convincing standard.

3. Activities of Dailey Living

The ALJ’sthird reason for finding Plaintiff less thdully credible, that
Plaintiff’'s activities cast doubt on his alleged limitatipfasls to meet the specific,
clear and convincing standard.

A claimant’s daily activities may support an adverssdibility finding if (1)
the claimant’s activities contradict his other testimony, or (2) “the claimant is al
to spend a substantial part of his day engaged in pursuits involving performang
physical functions that are transferable to a work getti®rn, 495 F.3d at 639
(citing Fair v. Bowen885 F.2d 597, 603 (9th Cir. 1989)The ALJ must make
‘specific findings relating to [the daily] activitieand their transferability to
conclude that a claimaistdaily activities warrant an adverse credibility
determination.”ld. (quotingBurch v. Barnhart400 F.3d 676, 681 (9th Cir.

2005)) A claimant need not be “utterly incapacitated” to be eligible for benefits
Fair, 885 F.2d at 603.

The ALJfound thatPlaintiff's activities “have not been supportive of his
allegation of total disability, as defined by the Social Security Abe claimant
testified that he uses public transportation and that the record reflects that he h
girlfriend and that they attended a Halloween Party in October 2014.” Tr. 28
Again, the ALJ failed to provide any association between Plaintiff's activities an
their assumed inconsistency with his other allegati®ghout more, this reason
falls short of the specific, cleand convincing standard.
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In conclusion, the ALJ failed to provide a legally sufficient reason for
finding Plaintiff's symptom statements less than fully credible. Therefore, this
case is remanded for the ALJ to readdress Plaintiff's statements on remand.
B.  Evaluation of Medical Evidence

Plaintiff arguedhatthe ALJ failed to properly consider and weigh the
medical opiniorexpressed bgxaminingphysicianGregory Charboneau, Ed.D
ECF No.15at14-17.

In weighing medical source opinions, the ALJ should distinguish betweer

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who examine but do not treat the claimant;
(3) nonexamining physicians who neitherar@or examine the claimanitestes
81 F.3dat 830 The ALJ should give more weight to the opinion of a treating
physician than to the opinion of an examining physici@am, 495 F.3d at 631
Likewise, the ALJ should give more weight to the opinioamExamining
physician than to the opinion of a nonexamining physiclén

When an examining physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
and when an examining physician’s opinion is contradicted by another physicig

the ALJ is only required to provide “specific and legitimate reasons” to reject the

opinion Lester 81 F3d at 83031. The specific and legitimate standard can be
met by the ALJ setting out a detailed and thorough summary of the facts and
conflicting clinical evidence, stating her interpretation thereof, and making
findings Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)he ALJ is
required to do more than offer her conclusions, she “must set forth [her]
interpretations and explain why they, rather than the doctors’, are correct.”
Embrey vBowen 849 F.2d 418, 42422 (9th Cir. 1988).

Dr. Charboneau first evaluated Plaintiff on April 15, 2011 Tr.-247 He
opined that Plaintiff had a marked limitation in seven of the eight abilities of
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mental functioning addressed on the form and one moderate limitation. Tr. 244
50. Dr. Charboneagompleted a secorelaluaion on April 26, 2011 Tr. 22933,
He opined that Plaintiff had a severe limitation in four mental functional abilitieg
and a marked limitation in the remaining four abiligeklressedn the form Tr.
231-32. He evaluated Plaintiff again on Jly2011 and opined th&iaintiff
continued to have a severe impairment in the same four abilities of mental
functioning, but had improved to the point one of the marked limitations was
reduced to moderatdr. 24041. He performed a fourth evaluation on April 25,
2014 Tr. 3%4-58. In this evaluation he addreskhirteen mental functional
abilities opining that Plaintiff had one moderate limitation, three marked
limitations, and nine severe limitatian$r. 356.

The ALJ gave no significant weight to the opinions of Dr. Gbaeau,
because (1) he did not have access to the entire record, (2) he based his opini
Plaintiff's unreliable symptom statements, (3) he never questioned whether
Plaintiff had been exaggerating his symptoms due to secondargrgh{d) he
never attempted to verify Plaintiff's reported sobriety dafigs 28 Additionally,

the ALJ found the following regarding Dr. Charboneau’s three 2011 evaluations:

All three of Dr. Charboneau’s exams include large blocks of text,
worded exactly the samasuggesting that Dr. Charboneau did not
engage in independent evaluations each time but instead copied and
pasted the claimant’s allegations and his analysis from each form to the
next This dramatically lessens the veracity of Dr. Charboneau’s
observatios, findings, and diagnosek is simply not credible that the
claimant repeated, word for word, his symptoms over an-eiginth
period, nor is it credible that Dr. Charboneau would observe the
claimant exhibiting the exact same behaviors over an -aighth
period.

Tr. 26.
Plaintiff asserts that Dr. Charboneaajsnions areuncontested and th_J
was required to provide clear and convincing reasons for discounhéng ECF
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No. 15 at 17 Defendant argues that Dr. Charboneau’s opswegrecontradicted
by the opinion of Jason Chong, Psyaddd only specific and legitimate reasons ar
necessaryECF No. 19 at 11

Dr. Chong provided the following opinion regarding Plaintiff’'s ability to

work:
Cognitively, Mr. Baugh is quite capable of performing many types of
jobs duties with nadentified limitations based on cognitive testiride
Is ableto attend to and follow complarstructions without difficulty
His memoryis average and abovddie would benefit from being a
job setting or envonment in which he could be provided with some
structure andorganization a routine to follow and a patient and
understanding supervisor Most importantly, given Mr. Baughs
anxiety and tendency to become easilythatedand irritable, he would
likely do better working in arenvironmentthat does not require a
significant amount ointerpersonal interaction believe Mr. Baugh is
capable of competitive employment if his moadd anxiety are
effectively treated Finally, Mr. Baugh reports somehanges irhis
vision that negatively aftd]s] his ability to read | would suggest that
he followrup with an optometrist folreatment In the meantne, he
would benefit from a joblpcementfposition that does not requineavy
amounts of reading.

Tr. 25657. Despite Plaintiff's assertions otherwise, Dr. Chong’s opinion
contradictghe opinions oDr. CharboneauDr. Charboneavepeatedlyheld that
Plaintiff hadmarked limitations in understandimgmember, and persisting in
tasksby following complex instructionsTr. 231, 240, 249, 356This is in direct
conflict with Dr. Chong’s opinion that Plaintiff “is abte attend to and follow
complexinstructions without difficulty. Tr. 256. Therefore, the specific and
legitimate standard applies to the ALJ’s readonsliscounting Dr. Charboneau’s
opinions.

The ALJ'sfirst reasonthat Dr. Charboneadid not have access to the entirg
record,does notmeet the specific and legitimageandard The ALJ failed to
explain why Dr.Charboneau’failure to review records discredhss opinions

ORDER GRANTING PLAINTIFFS MOTION . . .- 12
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Tr. 28 Further,Dr. Charboneaunterviewed and observed Plaintiff arepeatety
administered mental status examinations of PlainB&#eTr. 23437, 24346, 357
58. This is more than the Disability Determination Services medical consultants
performedand the ALJ provided significant weight to these opinions, a0
did not have the entire record available for revi@w. 29, Defendantites to 20
C.F.R. 88 404.154¢), 416.927(c) akolding that the ALJ may consider the exten
to which an acceptable medical source is familiar with the other information in {
case record when assigning weigBCF No. 19 at 12However, it should ndbe
a factorused against a pralerwhenthe othemprovidersdid not haveaccess to the
entire medical recordither The Court does not find amuthorityholding an
examining physiciars failure to supplement his own examination and observatic
with additional records is a specific and legitimate reason to give less weight tg
opinions SeeMessee v. ColvirNo. 2:16CV-01259DWC, 2017 WL 243355, at
*6 (W.D. Wash. Jan. 20, 2017)

The ALJ’s second reasotimathe based his opinion on Plaintiff’'s unreliable
symptom statementdpes notneet the specific and legitimate standaid
doctor’s opinion may be discounted if it relies on a claimant’s unreliable self
report Bayliss v. Barhart, 427 F.3d 1211, 1217 (9th Cir. 2005mmasetfi533
F.3dat 1041 Here, the ALJ failed to provide legally sufficient reasons for her
determination that Plaintiff's statements were unrelialee supra

The ALJ’s third reasorthathe never questioned whether Plaintiff had beer
exaggerating his symptoms due to secondary gamgt supportetdy substantial
evidence The ALJ was accurate that these evaluations were performed for the
purpose of qualifying for public benefitslowever, making the leap from this fact
to the assumption that Plaintiff was misrepresenting himself for the puspose
receiving benefitss unfounded without some evidence of malingeriGge
Burrell v. Colvin 775 F.3d 1133113940 (9th Cir. 2014)the record does not
support a finding of secondary gain without an affirmative finding that the
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claimant was exaggerating or malinger)nglhe Courtacknowledges that the ALJ
found Plaintiff's symptom complaints less than fully credible,tbatALJ faled to
provide legally sufficient reasons to support this determinat8®ae supraEven if
the ALJ hadfinding a person unreliable as to the intensity, persistence, and
limiting effects of reported symptond®es not automatically equdtethatperson
being a malingeresr purposefully misrepresenting symptoms for an alternative
motive SeeS.S.R. 163p (“the subjective symptom evaluation is not an
examination of an individual's character”Here, the ALJ's determination is not
supported by substantial evidence

The ALJ’s fourth reasorthathe never attempted to verify Plaintiff's
reported sobriety dates, does not ntketspecific and legitimate standars
addressed above, the ALJ’s conclusion that Plaintiff was not sober during Dr.
Charbonea’s 2011 evaluations is not supported by substantial evidence.

The ALJ’s fifth reason, that three of Dr. Charboneau’s evaluations contai
identical blocks of text, wemunchallenged by PlaintiffTherefore, this Court will
not address this reason in deté@lee Carmickles33 F.3d at 1161 n.2

In conclusion, the reasons challenged by Plaintiff failed to meet specific &
legitimatestandard. The final reason for discounting Dr. Charbda&ginions
went unaddressed3ncethe case is being remanded for the ALJ to properly
consider Plaintiff's symptom statementsg #&LJ is further instructed to address
these evaluations anew on remand.

The Courtacknowledgeshat this S.S.R. was not in effect at the time of the
ALJ’s 2015 decisionHowever, this S.S.R. was promulgated to nareurately
reflect regulatioathat never used the term credibilityhereforethe Court relies
on theS.S.R. for the purpose of establishing the meaning of terms and the
underlying goals of the agency.
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REMEDY
The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district cotAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989). An immediate award of benefits is appropri

where “no usefupurpose would be served by further administrative proceedings

or where the record has been thoroughly developéatyiey v. Secretary of Health
& Human Servs.859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cause
by remand would be “unduly burdensomé&gtrry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990)See also Garrison v. Colvi@59 F.3d 995, 1021 (9th Cir. 2014)
(noting that a district court may abuse its discretion not to remand for benefits
when all of these conditions are met). This policy is based on the “need to
expedite disability claims.'Varney 859 F.2d at 1401. But where there are
outstanding issues that must be resolved before a determination can be made,
is not clear from the record that the ALJ would be required to find a claimant
disabled if all the evidence were properly evaluated, remand is approjdese.
Benecke v. Barnhar879 F.3d 587, 5986 (9th Cir. 2004)Harman v. Apfel211
F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evidence were properly evaluated. Further
proceedings are necessary for the ALJ temheine the reliability of Plaintiff’
symptom statements and address Dr. Charboneau’s opinion in light of the corr
evaluation dates. The ALJ is will also need to supplement the record with any
outstanding medical evidence and call a medical and a snahgxpert to testify
at any remand proceedings.

CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendarits Motion for Summary Judgmem®iCF No. 19, is
DENIED.
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2. Plaintiff’'s Motion for Summary JudgmerECF No. 15, is
GRANTED, in part, and thanatter sSREMANDED to the Commissioner for
additional proceedings consistent with this Order

3.  Application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a cg
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff
and the file shall bELOSED.

DATED November 30, 201%

e, JOHN T. RODGERS
o UNITED STATES MAGISTRATE JUDGE
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