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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Nov 30, 2017

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

TINA M. CAMPBELL, NO: 2:16-CV-00348-FVS

ORDER GRANTING DEFENDANT’S
Plaintiff, MOTION FOR SUMMARY
JUDGMENT AND DENYING
V. PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
CAROLYN W. COLVIN,

Defendant.

Doc. 18

BEFORE THE COURT are the pigs’ cross motions for summary

judgment. ECF Nos. 16 and 17. Thisttaawas submitted for consideration

The defendant is represented by Special Assistant United States Attorney Leis
Wolf. The Court has reviewed the admirasive record and the parties’ completeq

briefing and is fully informed. For ghreasons discussed below, the court
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without oral argument. The plaintiff ispeesented by Attorney Joseph M. Linehan.
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GRANTS Defendant’s Motion for Summaidudgment, ECF No. 17, aENIES
Plaintiff's Motion for Summary Judgment, ECF No. 16.
JURISDICTION
Plaintiff Tina M. Campbell protectively filed for disability insurance
benefits on January 15, 2013. Ti75-83. Plaintiff alleged annset date of June 1,
2009. Tr. 177. Benefits were denied initially (Tr. 118-20) and upon
reconsideration (Tr. 122-27). Plaintiff requested a hearing before an administra
law judge (“ALJ"), whichwas held before ALJ Jes&. Shumway on April 3,
2015. Tr. 44-92. Plaintiff was representeddoyinsel and testified at the hearing.
Id. Medical expert Arvin J. Klein, M.D. sb testified. Tr. 53-65. The ALJ denied
benefits (Tr. 17-37) and the Appeals Colidenied review. Tr. 1. The matter is
now before this court pursuant to 42 U.S.C. § 405(g).
BACKGROUND
The facts of the case are setlfiari the administrative hearing and
transcripts, the ALJ's decision, and threefs of Plaintiff and the Commissioner,
and will therefore only the most piment facts are summarized here.
Tina M. Campbell (“Plaintiff’) was 39 years old at the time of the first
hearing. Tr. 72. Plaintiff graduated finchigh school and then received her AA in
medical office administratioffom Interface College. Tr. 73At the time of the

hearing, Plaintiff lived with her husbanaho was a truck driver, and their two
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children aged six and eleven. Tr. 71-Haintiff’'s work history includes
insurance clerk, certified nurse assistant, sewing machine operator, administra
clerk, specimen processor, and billing cleflk. 65-71, 82-83. Plaintiff testified
that she was 510" tall andeighed 367 pounds at the tirakEthe hearing in April
2015; and in March 2015 the record icates she weighe2’0 pounds and had a
body mass index of 53.13. Tr. 72, 534-35.

Plaintiff testified that she stopped g in January 2009 due to anemia
during her pregnancy; andeevein thrombosis and pulmonary embolism after h
son was born. Tr. 73-74. She further reported that the “main symptom” that
prevents her from working is “constant” eling in her right leg and foot, which
causes pain and makes standing, sitiamgl, walking a “chaéinge.” Tr. 74.

Plaintiff testified that she spends “thejoréty of the day” lying down, due to the
swelling; and she estimated that in agh&ihour work day she would need to be
lying down, with her leg elevated up ompidlow, for “at least six, seven hours.”

Tr. 75-76. She can stand for 20 minutethatmost before needing to sit down;
walk for 30 to 45 minutes, maybe an hour at the longest; and sit for 30 minutes
an hour before she needs to lie down aedlak her leg. Tr. 75-76, 79. She does
grocery shopping while holding the cart; and struggles to do laundry because s
has to climb stairs. Tr. 77-78. Plaintiff tded that she takes care of her six year

old son by herself, except when he ipnmeschool a few hours a week. Tr. 79-80.
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When she was sick right after her sorsvearn in 2009, her family helped take
care of her son, but at the time of tleahng her family helped take care of her
kids and housework an average of foufive hours a week. Tr. 80-81. Plaintiff
alleges disability due to Graves diseastgstinal issues, hair loss, knee injury,
blood clots, coagulation disorder, kn@besity, back, asthma, depression,
migraines, neck, hip, fatty liver, and restless leg syndrddeeTr. 122.
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 405(
limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaeri means “relevarevidence that a
reasonable mind might accept asqdse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffetiently, substantial evidence equates t{
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searching
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissiondf.the evidence irthe record “is
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susceptible to more than one rationaliptetation, [the codf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from the
record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢
court “may not reverse an ALJ’'s decisionamtount of an error that is harmless.”
Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate
nondisability determination.’ld. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision generdibars the burden of establishing that
it was harmed.Shinseki v. Sander§56 U.S. 396, 409-10 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditiobs be considered “disabled” within
the meaning of the Social Geity Act. First, the @dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinable
physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve
months.” 42 U.S.C. § 423(d)(B). Second, the claimastimpairment must be
“of such severity that he is not onlyalie to do his previous work],] but cannot,
considering his age, education, and wexkerience, engage in any other kind of
substantial gainful work which exisits the national economy.” 42 U.S.C. §

423(d)(2)(A).
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The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantisées the above criteriaSee20 C.F.R. 8§
404.1520(a)(4)(i)-(v). At step oneglCommissioner considethe claimant’s
work activity. 20 C.F.R. § 404.1520(a)(4)(ilf the claimant is engaged in
“substantial gainful activity,” the Commissier must find that the claimant is not
disabled. 20 C.F.R. 8 404.1520(b).

If the claimant is not engaged inbstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. 8§ 40820(a)(4)(ii). If the claimant suffers
from “any impairment or combination ahpairments which significantly limits
[his or her] physical or mental ability tio basic work actities,” the analysis
proceeds to step three. 20 C.F.R08.1520(c). If the claimant’'s impairment
does not satisfy this severitigreshold, however, tHe@ommissioner must find that
the claimant is not disaddl. 20 C.F.R. § 404.1520(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrorssi to be so severe as to preclud
a person from engaging in substaingainful activity. 20 C.F.R. §
404.1520(a)(4)(iii). If the impairment is asvere or more sexgethan one of the
enumerated impairments, the Commissianest find the claimant disabled and

award benefits. 20 C.F.R. § 404.1520(d).
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If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assess
the claimant’s “residual functional capacityResidual functional capacity (RFC),
defined generally as the claimant’s abilioyperform physical and mental work
activities on a sustained basis despitedrniher limitations, 20 C.F.R. §
404.1545(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant’s
RFC, the claimant is capabd¢ performing work that he or she has performed in
the past (past relevant work). 20 C.F8R104.1520(a)(4)(iv). If the claimant is
capable of performing past relevantniwahe Commissioner must find that the
claimant is not disabled. 20 C.F.R. 8 4®BR0(f). If the claimant is incapable of
performing such work, the analgproceeds to step five.

At step five, the Commissioner considessether, in view of the claimant’s
RFC, the claimant is capigbof performing other work in the national economy.
20 C.F.R. § 404.1520(a)(4)(v). In makitigs determination, the Commissioner
must also consider vocational factors sastthe claimant’s age, education and
past work experience. 20 C.F.R. § 404.1520(a)(4)lfvhe claimant is capable of
adjusting to other work, the Commissiomeust find that the claimant is not

disabled. 20 C.F.R. § 404.1520(g)(1). ¥ ttlaimant is not capable of adjusting tc
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other work, analysis concludes with a fingithat the claimant is disabled and is
therefore entitled to benefit20 C.F.R. § 404.1520(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t
step five, the burden shifts tbe Commissioner to estaltlithat (1) the claimant is
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy20 C.F.R. § 404.1560(c)(Z2eltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

At step one, the ALJ found Plaintiff famot engaged in substantial gainful
activity during the period frorer alleged onset dadé June 1, 2009 through her
date last insured of December 31, 20T38. 22. At step two, the ALJ found
Plaintiff has the following severe impaients: multilevel henated lumbar discs
and spinal stenosis; degenerative jaiisease of the right knee; deep vein
thrombosis in the right lower extremitgulmonary embolism; asthma; and morbig
obesity. Tr. 22. At step three, the ALJ found that Plaintiff does not have an
impairment or combination of impairmethat meets or medically equals the
severity of a listed impairnme¢. Tr. 22. The ALJ thefound that Plaintiff has the
RFC

to perform light work as defined in 20 CFR 404.1567(b) except that she
could stand and walk only one hour tataln eight-hour day; she could sit
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for only one hour at a time for six hougal in an eight-hour workday; she

was not able to climb ladders, reper scaffolds and could only

occasionally climb stairs and ramg$ie was not able to kneel, crawl,

crouch, or balance and could owlgcasionally stoop; she could only

occasionally operate foot controls witie right lower extremity; she could

have no concentrated exposurextreme cold, heat, wetness, and

pulmonary irritants; and she couldveano exposure to unprotected heights,

moving mechanical parts, or vibration.
Tr. 24. At step four, the ALJ found thatrdlugh the date last insured, Plaintiff wag
capable of performing past relevant waikan insurance clerk, administrative
clerk, specimen processor, and billing clefk. 31. In the alternative, at step five,
the ALJ found that considering Plaintiffgye, education, work experience, and
RFC, there are jobs that exist in siggant numbers in the national economy that
Plaintiff can perform, such asirvey worker, mail clerkand charge account clerk.
Tr. 32-33. On that basis, the ALJ ctrdred that Plaintiff has not been under a
disability, as defined in the Social SeityiAct, from June 1, 2009, the alleged
onset date, through December 31, 2018 date last insured. Tr. 33.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying
her disability benefits unddiitle 1l of the Social Security Act. ECF No. 16.
Plaintiff raises the following issues for this Court’s review:

1. Whether the ALJ improperly discrigeld Plaintiff's symptom claims;

2. Whether the ALJ properly weighélde medical opinion evidence;
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3. Whether the ALJ properly considered Plaintiff's obesity at all steps of the
sequential analysis, and padiiarly at step three; and
4. Whether the ALJ erred at steps four and five.
DISCUSSION
A. Adverse Credibility Finding
An ALJ engages in a two-step analysigddetermine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ must
determine whether there is objectiwedical evidence of an underlying
impairment which could reasonably bepexted to produce the pain or other
symptoms alleged.’Molina, 674 F.3d at 1112 (internguotation marks omitted).
“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of thmgiom she has alleged; she need only sho
that it could reasonably have cads®me degree of the symptomVasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) @émal quotation marks omitted).
Second, “[i]f the claimanmeets the first test and there is no evidence of
malingering, the ALJ can only reject thaiohant’s testimony about the severity of
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for the
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the

ALJ must identify what testimony is notedible and what evidence undermines
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the claimant’s complaints.1d. (quotingLester v. Chater81 F.3d 821, 834 (9th
Cir. 1995));Thomas v. Barnhay278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ
must make a credibility determination withdings sufficiently specific to permit
the court to conclude that the ALXdot arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r oBoc. Sec. Admin278 F.3d 920,
924 (9th Cir. 2002)).

In making an adverse credibility datanation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduc{3) the claimant’s
daily living activities; (4) the claimaigtwork record; and (5) testimony from
physicians or third parties concerning tmature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

Here, the ALJ found Plaintiff’'s impairmés could reasonably be expected t
cause the alleged symptoms; howeveajrRilff's “statements concerning the
intensity, persistence and limiting effedf these symptoms are not entirely
credible.” Tr. 26. Platiff argues the ALJ’s credibility determination “is not
supported by the record.” ECF No. 16Lat17. The ALJ listed several reasons in

support of the adverse cibdity finding. First, the ALJ found that the objective
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evidence does not corroborate Plafidifilleged limitations. Tr. 26-29.
Subjective testimony cannot be rejectekblsobecause it is not corroborated by
objective medical findings, but medical evidens a relevant factor in determining
the severity of a claimant’s impairmen®ollins v. Massanayi261 F.3d 853, 857
(9th Cir. 2001). Here, Plaintiff testifiedahher “main symptom” is that her right
leg and foot swell “constant[ly];” thahe swelling occurs after sitting for 30
minutes; and is “aggravatéy not being in a lying position.” Tr. 25, 74-75. She
estimated that during an eight-hour workade would need to spend six to seven
hours lying down. Tr. 76. Plaintiff alsostéfied that she was able to stand for 20
minutes at the most, and only 5 to 10 misudeing dishes before she has to lean
against the counter; can walk for 304 minutes, maybe an hour at the longest,
before she needs to stop; and has difficulty going up and down stairs. Tr. 76-7
However, as generally noted by the AlPlaintiff's “allegations of swelling
and need to keep her leg elevated focmaof the day are not supported by the
medical record, which consistenthyflexts unremarkable physical exams since
mid-2009.” Tr. 26. While Plaintiff does i@ a history of deep vein thrombosis
(“DVT"), the record indicates it “resolvedithh no reoccurrence bef®the date last
insured.” Tr. 26. Plaintiff was admitleo the hospital on April 2009, and was
diagnosed with pulmonary embolus and deejn thrombosis of the lower right

extremity. Tr. 26, 332-42. Howevehe was discharged from the hospital on
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April 28, 2009; and the final treatment nostated to Plaintiff's DVT diagnosis is
dated May 28, 2009. Tr. 26, 330-31, 45%nd, as noted in detail by the ALJ,
examination findings during the adjudicatory period Plaintiff “do not reference
swelling;” aside from a January 2011 visiteealuate Plaintiff's complaints of
knee pain, during which she specificallpoeted the pain did “not feel the same”
as the DVT. Tr. 26-27 (citing Tr. 425-49laintiff testified that her doctor told
her that her “leg would always swell becatise vein in [her] leg is stretched out;”
however, as noted by the ALJ, the recdogs not corroborate this assertion. Tr.
26, 76. Finally, the ALJ correctly notedcathwhile Plaintiff's DVT “likely resulted
in significant limitations initially, thosémitations did not last for a 12-month
period.” Tr. 26;See42 U.S.C. § 423(d)(1)(A) (to Heund disabled, a claimant
must be unable to engage in any sulisihgainful activity due to an impairment
which “can be expected to result in deathwbich has lasted or can be expected t
last for a continuous period of not less tH@nmonths.).” For all of these reasons,
the ALJ correctly found that Plaintiff pgdhave “residual sinding and walking
limitations associated with this impairmghbwever, the claimant’s allegations of
daily swelling are not corroborated byettreatment record Tr. 26.

As to her allegations of back painetALJ notes that Plaintiff has a severe
lumbar impairment; however, “she soughihimal treatment for this impairment

from the alleged date of onset to the das¢ ilasured.” Tr. 27. In support of this
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finding, the ALJ cites MRI rgults from April 2009, indicating moderate to severe
decrease in the disc height at L5-S1, ndiégsiccation of the intervertebral discs,
mild degenerate endplateasiges at T11-12, mild ptesior disc bulge with
moderate central disc protrusion, mganal narrowing with mild bilateral
subarticular recess stenosis without compression, mild right-sided foraminal
stenosis, mild degenerative changes at |8 mild central canal narrowing. Tr.
27,501-02. However, the record includes only a handful office visits specifical
for the treatment of lumbar back pain, only one of which was during the
adjudicatory period. Tr. 27, 307, 441. Asted by the ALJ, while he considered
the objective evidence of Plaintiff's lurmbimpairment in determining the RFC;
Plaintiff's allegations “primarily focusedn her right knee.” Tr. 27. As with her
alleged back pain, the ALJ notes objeetMRI and x-ray testing of Plaintiff's
knee, which showed: mild subluxationtbe femur on the tibia; full thickness
cartilage lesion on the medial femocaindyle, and partidghickness cartilage
lesion on the lateral tibial plateau. 2i7, 360, 444. However, despite Plaintiff’s
report that she originally injured her lenever 20 years ago, the treatment record
for Plaintiff's right knee impairment is minimal, spanning only January and
February of 2011. Tr. 360-63, 443-46. Jemuary 2011, Dr. Wallace reviewed x-
ray and MRI results, examined Plafhtind found decreadepatellar mobility,

slight tenderness, and mild effusi@md recommended starting with physical
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therapy which would “hopefully” allow Plaiiff to exercise and lose weight. Tr.
360. In February 2011, Dr. Petersonatbin a letter that he prescribed
medication, recommended Plaintiff conte with therapy, and noted she had a
“difficult problem” in which “weigh loss is jst absolutely essential.” Tr. 28, 361.
Notably, the ALJ also cited physical therapy notes indicating that Plaintiff's kne
responded well to physical therapy. Tr. 366, 3 Morgan v. Comm’r of Soc.
Sec. Admin 169 F.3d 595, 599-600 (9th Cir. 1998)1.J may rely on effectiveness
of treatment to support anhgerse credibility finding).

Plaintiff generally argues that htssymptoms are supported by objective
medical imaging and evaluations, adlas testimony of her husband and the
reports to medical providers.” ECF No. 16 at 16. She also argues, without cita
to the record, that Plaintiff “experiead increased back pain and ambulatory
issues” at physical therapyd. However, regardless eVidence that could be
interpreted more favorably the Plaintiff, the ALJ properly relied on substantial
evidence, as discussed in detail abeupporting his finding that Plaintiff's
claimed limitations were not consistevith the overall medical recorcbee
Thomas 278 F.3d at 958-59 (“If the ALJ finds that the claimant’s testimony as t(
the severity of her pain and impairmei unreliable, the ALJ must make a
credibility determination ... [tlhe ALdhay consider testimony from physicians

and third parties concerning the nature, severity and effect of the symptoms of
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which the claimant complains.”Burch v. Barnhart400 F.3d 676, 679 (9th Cir.
2005) (“[W]here evidence is susceptibleniore than one rational interpretation, it
Is the [Commissioner’s] conclusion thratist be upheld.”). The inconsistency
between “constant” swellinghd resulting limitation in heability to sit and stand,
and the objective evidence; was a cl@ad convincing reason, supported by
substantial evidence, for the ALJ tadi Plaintiff was not entirely credible.
Second, the ALJ noted that Plafhtidid not follow through with
recommendations by treatment providans|uding physical therapy and weight
loss, which suggests that the symptoms m@yhave been as serious as has been
alleged in connection with thegpplication.” Tr. 27. Uexplained, or inadequately
explained, failure to seek treatment didw a prescribed course of treatment may
be the basis for an adverse credibifibding unless there is a showing of a good
reason for the failureOrn v. Astrue495 F.3d 625, 638 (9th Cir. 2007). First,
Plaintiff argues the ALJ improperly disciigetl Plaintiff for failing to follow her
doctor’s advice to lose weight. EQ. 16 at 17. The Court agreesccording to
SSR 02-1p, a Plaintiffiailure to loseweightis relevant only if there is clear and
convincing evidence that@escribed weight loss treatment would be effective.
SSR 02-1p (September 12, 20GR)ailable at2002 WL 34686281 at *&ee also
Orn, 495 F.3d at 637—-38fgilure to follow treatment for obesity tells us little or

nothing about a claimantsedibility”). The record does contain one treatment
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note for “dietary intervention for [Plainti§] obesity;” which includes diet and
exercise goals. Tr. 425-26. However, #iiggle note does not rise to the level of
clear and convincing evidence that this treatment for Plaintiff's obesity “would &
successful” as required under SSR 0299R 02—1p at *9. Thus, Plaintiffailure
to loseweightwas improperly considered as part of the Acdlibility analysis.
Moreover, the only evidence cited by the Ao support the finding that Plaintiff
failed to follow through with physicaherapy was a notation in the record
indicating she “did not return to phgsai therapy after M&h 16, 2011, and only
attended eleven visits.” Tr. 28 (citing.365). However, the ALJ does not cite a
corresponding recommendation from Plaintitfeating providers, including the
physical therapist, indicating that furth@rysical therapy was prescribed at that
time. Plaintiff's “discharge summaryiotes she was discharged to perform a
home program; as opposed to any non-d@npe with the treaent plan. Tr.
355-56. For all of these reasons, this wasa clear and convincing reason to find
Plaintiff not credible.However, any error is harnds because, as discussed in
detail herein, the ALJ’s ultimate credibility finding is adequately supported by
substantial evidenceCarmickle v. Comm’r of Soc. Sec. Adm&83 F.3d 1155,
1162-63 (9th Cir. 2008)

Finally, the ALJ found Plaintiff's activities of daily living during the

adjudicatory period “do not support [Plaifig] allegations of lying down most of
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the day and significant limitations in sittingianding, and walking.” Tr. 29. Itis
well-settled that a claimant need not benhtencapacitated in order to be eligible
for benefits Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1988ge also Orn495
F.3d at 639 (“the mere fact that a pl#if has carried on certain activities...does
not in any way detract from her credibilag to her overall disability.”). However,
as in this case, even where activitiesdgest some difficutfunctioning, they

may be grounds for discredigrihe [Plaintiff's] testimony to the extent that they
contradict claims of a tolls debilitating impairment.’"Molina, 674 F.3d at 1113.
As noted by the ALJ, in February 2013, Rtdf reported that she fed her children,
took her daughter to school, allowed her soplay, fixed lunch, did dishes, got
the children ready for bed, got out daitjrove a car, shopped for groceries, and
could lift 15-20 pounds. Tr. 238-42. &Mdid “limited amounts” of housework,
including: laundry, dishes, vacuuming, dusting, wiping down counters, and
preparing simple meals. Tr. 239. Pl#inalso reported going to her daughter’'s
school and friends’ homes regularly, R\higaing two to four times a year, and
doing sewing and art projects occasionally. Tr. 241. Finally, as noted by the AL
“while it is reasonable to assume” thaaiRtiff needed help with her newborn baby
when she was diagnosed with DVT in 20B8intiff testified that her family was
only helping her four to five hours a weakthe time of the hearing, and her

function report did not indicate she needelp lwaring for her children. Tr. 30, 81;
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Rolling, 261 F.3d at 857 (Plaintiff’'s ability to care for young children without hely
may undermine claims of totally disablipgin). Plaintiff argues that “simply
because [Plaintiff] does some housework does not mean that she is exaggerat
her symptoms.” ECF No. 16 at 16-1HMowever, Plaintiff's extensive daily
activities outlined above, including cagifor her young daughter without
assistance; was reasonably considered ®Ath) as inconsistent with Plaintiff's
complaints of entirely disabling limitatig. This was a clear and convincing
reason to find Plaintiff was not entirely credible.

Overall, the ALJ provided specificlear and convincing reasons for
rejecting Plaintiff’'s symptom claims.

B. Medical Opinions

There are three types of physiciaf(4) those who treat the claimant
(treating physicians); (2) those wbhgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

[but who review the claimant's filéhonexamining [or reviewing] physicians).”

Holohan v. Massanar46 F.3d 1195, 1201-02 (9th Cir.2001)(citations omitted)|

Generally, a treating physicis opinion carries more weight than an examining
physician's, and an exanmig physician's opinion carries more weight than a
reviewing physician'dd. If a treating or examining physician's opinion is

uncontradicted, the ALJ may reject it pitly offering “clear and convincing
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reasons that are supported by substantial evideBegliss v. Barnhart427 F.3d
1211, 1216 (9th Cir.2005). Converséll]f a treating or examining doctor's
opinion is contradicted by another doctarpinion, an ALJ may only reject it by
providing specific and legitimate reass that are supported by substantial
evidence.ld. (citing Lester,81 F.3d at 830-831). “However, the ALJ need not
accept the opinion of any physician, incluglia treating physician, if that opinion
is brief, conclusory and inadedaly supported by clinical findingsBray v.
Comm'r of Soc. Sec. Admib54 F.3d 1219, 1228 (9th Cir. 2009)(quotation and
citation omitted). Plaintiff argues the ALJ committed reversible error by
improperly rejecting the opinion of treating physician Dr. Jeffrey Jamison. ECH
No. 16 at 18.

In March 2015, treating physician Dkeffrey Jamison opined that, in an
eight-hour work day, Plaintiff could sit for a total of two hours, stand for a total ¢
one hour thirty minutes at a time, and whik a total of one hour at a time. Tr.
529. In support of this assessment, I&ffrey referenced “on and off clotting of
the circulatory system of the leg. Multiple DVT history and post/intra clot pain,
decreased ambulation and mobility. Alsgngficant low back pain with spinal
DJD.” Tr. 529. Dr. Jamison further opindtht Plaintiff cannot travel without a
companion for assistance; cannot walka@ck at a reasonable pace on rough or

uneven surfaces; and cannot climb a few sé¢@sreasonable pace with the use of
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a single handrail. Tr. 533. The ALJ grashfer. Jamison’s opinion little weight. Tr.
30. Because his opinion was contradicted by medical expert Dr. Arvin Klein, th
ALJ was required to providgpecific and legitimatesasons for rejecting Dr.
Jamison’s opinionBayliss 427 F.3d at 1216.

Initially, the ALJ noted that Dr. Jamison’s opinion in 2015 was “almost 1 3
years after the date last insured;” andJamison “said these limitations started in
2009, but [he] himself did not have sulvgtal knowledge of the claimant’s severe
impairments upon which to base anropn. After reviewing the Columbia
Medical Associates treatment records priot fhe date last insured, it appears Dr.
Jamison saw the claimantrydew times and most dhe treatment notes were
signed by a nurse or physician assistaii.’ 30-31. In weighing Dr. Jamison’s
opinion, the ALJ properly considers factamsluding the “length of the treatment
relationship and the frequency of examiaaff and the “nature and extent of the
treatment relationship.” 20 C.F.R. § 416.997(However, the Court’s review of
the record indicates that vidthe treatment record is not voluminous, Dr. Jamiso
“signed” treatment notes consistentiyoughout the adjudicatory period; and
participated in treating Plaintiff for ailemts including back pain, knee pain, and
DVT. SeeTr. 428, 439, 441, 444-46. Moreover, Dr. Jamison received letters fr
specialists he referred Plaintiff to foer knee pain, and waspied on treatment

records from the hospital particulaghertaining to Plaintiff's DVT.SeeTr. 330-
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38, 360-63. Finally, it was incongruous for the ALJ to give significant weight to
nonexamining medical expert Dr. Kleinhw never personally examined Plaintiff;
while simultaneously discounting Dr.midaon’s opinion allegedly based on
infrequent examinations. As argued bwiRliff, “[i]f Dr. Jamison is to be
discredited for a lack of participatiam [Plaintiff's] case, the same should hold
true for Dr. Klein, who never evaluated §ititiff].” ECF No. 16 at 18. Thus, the
ALJ’s rejection of Dr. Jamison’s opinidrased on an alleged lack of treatment
history is not supported by substantial evide. However, this error is harmless,
because, as discussed below, the ALllisnate finding regarding Dr. Jamison’s
opinion is adequately supportbg substantial evidenc&armickle 533 F.3d at
1162-63.

While unchallenged by Plaintiff, the Alloffered two additional reasons for
granting Dr. Jamison’s little weighSeeCarmickle 533 F.3d at 1161 n.2 (Court
may decline to address issues not raised with specificity in Plaintiff's briefing).
First, the ALJ found “Dr. Jamison’s physical findings on examination were
generally unremarkable and certainly degmrtionate to the limitations in this
report.” Tr. 31. The discrepancy betweeeating provider Dr. Jamison’s clinical
notes, which documented largely benign objective findings aside from the
treatment of Plaintiff's DVT in 2009; anddtseverity of his medical opinion, is a

specific and legitimate reason for the ALJ to not rely on that opinion regarding 1
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claimant’s limitationsSee Bayliss427 F.3d at 1216. Second, the ALJ correctly
noted that Dr. Jamison “misstated [Ptdfis] history of blood clots. He said
[Plaintiff] had ‘on and off clotting of theirculatory system of the leg. Multiple
DVT history ..." Yet, the record reflects ompisode of deep vein thrombosis.” Tr
31. The consistency of a medl opinion with the records a whole is a relevant
factor in evaluating that medical opinio@rn, 495 F.3d at 631see als@atson v.
Comm’r, Soc. Sec. Admjrd59 F.3d 1190, 1195 (9th Cir. 2004) (ALJ may
discredit treating physicians’ opinionsattare conclusory, brief, and unsupported
by the record as a whole or by objectiaedical findings). The ALJ correctly
notes that the treatment record during adjudicatory period only reflects one
DVT episode, and does not include objective evidence of ongoing treatment fo
circulatory symptoms. Tr. 26-27, 31, 330-42, 456.

The Court finds the ALJ offered spéciand legitimate reasons, supported
by substantial evidence, to grddt. Jamison’s opinion less weight.

C. Obesity

Plaintiff contends that while the ALJ “acknowledged” Plaintiff's obesity,
“he failed to apply the facts of [Plaintiff's] case when making his determination
Steps 3, 4, and 5, and [RFC].” ECF.N® at 12. As per SSR 02-1p, the ALJ
must consider the effects obesity when evaluating disability, and particularly thg

combined effect of obesity with other ajkdd impairments, at all applicable steps
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of the sequential eluation processSeeSSR 02-1p. However, the claimant must
point to “evidence of functional limiteons due to obesity which would have
impacted the ALJ’s analysis.Burch 400 F.3d at 683-84. Here, the ALJ
specifically noted that he considereaiRtiff's obesity, in accordance with SSR
02-1p, at step three, step four, and $tep of the sequential evaluation. Tr. 24.
The ALJ recognized that iRebruary 2013 Plaintiff had a body mass index of
47.42; found “morbid obesity” was a segempairment at step two; and
considered medical evidence regardingiiff's obesity in assessing the RFC,
including Dr. Wallace’s finding that “a t@f her problems were caused by her
weight.” Tr. 22, 27-28, 36641, 426. Here, as noted Befendant, Plaintiff does
not cite “any evidence in the record tfRlaintiff's] obesity caused any functional
limitationsthat the ALJ did not considér ECF No. 17 at 15 (emphasis added).
Moreover, Plaintiff's treating physician Dr. Jamison did not identify obesity
among the “particular medical or clinidahdings” in support of his opined
limitations; and Plaintiff's own testimony did not identify obesity as creating or
exacerbating any specific functional limitatiorfS8eeTr. 528-33. Thus, due to
Plaintiff's failure to set forth, and the Court’s inability to discern, evidence of
specific functional limitations as a resafther obesity; the Court finds the ALJ
adequately considered Plaintiff's obesdtysteps four and five, and in his

assessment of the RFC.
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More specifically, Plaintiff argues dih the ALJ erred at step three in
considering whether one of Plaintiff ieged impairments, in combination with
obesity, meets or equals the requirements listing. ECF No. 16 at 12-16. The
Listing of Impairments “describes eachthe major body systems impairments
[which are considered] severe enouglptevent an individual from doing any
gainful activity, regardless of his or hege, education or work experience.” 20
C.F.R. 8 404.1525. “Tmeeta listed impairment, a claimamust establish that he
or she meets each characterisfi@ listed impairment rel@nt to his or her claim.
To equala listed impairment, a claimant stiestablish symptoms, signs and
laboratory findings ‘at least equal in satieand duration’ to the characteristics of
a relevant listed impairment.Tacketf 180 F.3d at 1099 (internal citations
omitted) (emphasis in original). Further,eglained, in detail, by the ALJ in this
case:

‘Obesity’ itself is a risk factor that increases an individual’'s chances of

developing impairments in most bogystems. It commonly leads to, and

often complicates, chronic diseasdlod cardiovascular, respiratory, and
musculoskeletal body systems.... ‘Obesity’ may be a factor in both ‘meet
and ‘equals’ determinations at stépf the Sequential Evaluation, the
listings. Since there is no longer a spiedisting for obesity, a claimant with
obesity ‘meets’ the requirementsafisting if he or she has another
impairment that, by itself, meets the regment of a listing. A listing is also
met if there is an impairment that,combination with obesity, meets the
requirements of a listing.

However, | cannot makessumptions about the severity or functional effect

of obesity combined with other sevengpairments. Obesity in combination
with another impairmennay or may not increasedlseverity or functional
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limitation of other impairments, buust be supported on a case-by-case
basis on the information in the record. | have given consideration to the f;
that obesity can cause limitationfahction. An individual may have
limitations in any of the exertional functions such as standing, walking,
lifting, etc. It also may affect abilityo do postural functions such as
climbing, stooping, kneeling, or créing. The ability to manipulate may be
affected by the presence of fatty tissue in the hands and fingers. The
functions likely to be limited deperah many factors, including where the
excess weight is carried.

Tr. 24;See als®&SR 02-1p. The claimant bedine burden of establishing she
meets or equals a listinBurch, 400 F.3d at 683.

First, Plaintiff argues the ALJ erred by finding Plaintiff does not equal
Listing 1.02A for major dysfunction dfer knee joint, wheoombined with
obesity, and “especially when combingidh her degenerative back disease.”
ECF No. 16 at 14-15. Listing 1.02Aqeires that a claimant show major
dysfunction of joints due to any cause, baracterized by “a gross anatomical

deformity” “with chronic joint pain and gthess with signs of limitation of motion

or other abnormal motion of the affecfett(s), and findings on appropriate

! Plaintiff does not argue with specificity in her briefing that Plaintiff's
degenerative disc disease, standing alegaeals or meets the characteristics of
listing 1.04 for disorders of the spin€eeECF No. 16 at 14-15% armickle 533
F.3d at 1161 n.2 (Court may decline to addresses not raised with specificity in

Plaintiff's briefing).
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medically acceptable imaging of joint space narrowing, bony destruction, or
ankylosis of the affected joint(s),"ith “[ijnvolvement ofone major peripheral
weight-bearing joint (i.e., hip, knee, ankle), resulting in inability to ambulate
effectively as defined in 1.00B2b.” 20 CG==.Pt. 404, Subpt. P, App. 1, § 1.02A.
According to 1.00B2b, an “inability tambulate effectively” means “an extreme
limitation of the ability to walk;” and exaphes of ineffective ambulation include,
but are not limited to, (1) “the inability twalk without the use of a walker, two
crutches or two canes” and (2) “the inékito walk a block at a reasonable pace
on rough or uneven surfaces.” 20 ®FPt. 404, Subpt. P, App. 1, 8§
1.00(B)(2)(b)(1)-(2).

Here, the ALJ found Plaintiff's symptonasd not meet or medically equal
the requirements of listing 1.02A becauseréh‘is no evidence the claimant has aj
extreme limitation of the ability to walk @ not capable of sustaining a reasonab
walking pace over a sufficient distanceb®able to carry out activities of daily
living.” Tr. 23. The Court agrees. Pl&ihgenerally argues that her ability to
ambulate is “affected;” however, in support of this argument Plaintiff cites her o
properly discredited testimomggarding her limitations istanding and walking,

as discussed in detail above. ECF No. 184atin addition, Plaintiff argues listing

1.02A is equaled “when [her] obesity ectored in,” because Dr. Peterson and Dr}

Wallace “opined that [her] olsgy made her knee impairment worse.” ECF No. 1
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at 14-15. These medical providers gehigi@ined, respectively, that Plaintiff
was not a good candidate for surgery dulkeaoweight; and that “a lot of her
problems are due to her weight and that weight she could lose would help with
her knee pain.” Tr. 360-61. Howeveeither medical provider opined that
Plaintiff's obesity, combined with her ke injury and/or her degenerative disc
disease, limited heability to ambulate.See Tackettl80 F.3d at 1100 (a
generalized assertion of furanal problems is not enough to establish disability &
step three). Moreover, aged by the ALJ, Plaintiff ngorted that she could travel
without a companion; and does not use redklaeld assistive device for walking.
Tr. 23, 54-56, 505. For all of these reasdhs,Court finds Plaintiff failed to meet
her burden of establishing that her knepamment, alone, or in combination with
his obesity and/or degenéxee disc disease, meetsmedically equals listing
1.02A.SeeBurch 400 F.3d at 683.

Second, Plaintiff argues the ALJ atrgy finding Plaintiff does not equal
Listing 4.11A, when combined with obgss ECF No. 16 at 15. Listing 4.11A
requires that a claimant show “chronicees insufficiency of a lower extremity
with incompetency or obstruction ofglileep venous system;” and “extensive
brawny edema (see 4.00G3) involvingeddt two-thirds of the leg between the
ankle and knee or the distal one-thirdloé lower extremity between the ankle anc

hip.” 20 C.F.R. Pt. 404, Subpt. P, Adp.8 4.11(A). According to 4.00G3,
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“brawny edema” is defined as “swelling thatusually dense and feels firm due to
the presence of increased connective tissiealso associated with characteristic
skin pigmentation changesZ0 C.F.R. Pt. 404, Subpt. Rpp. 1, § 4.00(G)(3).

The ALJ found “no evidencehat Plaintiff's DVT and pulmonary embolism,
diagnosed and treated in 2009, met oditaly equaled listing 4.11. Tr. 23. As
noted by Defendant, Plaintif’briefing appears to conathat she “has not been

treated frequently for this impairment after her initial diagnosis;” and

acknowledges that “brawny edema” hasloetn diagnosed, nor is her swelling “as

severe as described irethsting.” ECF No. 17 at 1&iting ECF No. 16 at 15).
Despite these concessions, Plaintiff argues hler future “risk for reoccurrence of
blockage from DVT” and “increased threztblockage” due to her obesity is
sufficient to meet equal Listing 4.11Adowever, aside from Plaintiff’'s own
reports of “painful swelling of her legs @meet which indicate an edema similar to
what she experienced in 2009;” she doegawmttify any evidence of “symptoms,
signs, and laboratory findings” to estahlihat her alleged impairments, in
combination with obesity, met or equalthe characteristics of Listing 4.11A
during the relevant adjudicatory periodside from the DVT epsode in 2009, the
Court notes only one objective finding ofeiling or edema in the medical record
in January 2011, at which time Plaintiff specifically reported that the knee pain

symptoms she was seeking treatment fdidj not feel the same” as her DVT and
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pulmonary embolusSeeTr. 445-46. Moreover, the rdieal expert at the hearing
testified that, according tihe record, Plaintiff's blood clot was a “one-time thing,’
and he did not “see any residual functional limitations” from her DVT. Tr. 63-64|
The Court finds Plaintiff has not metriaurden to establish that her single
documented DVT episode in 2009 et or equals listing 4.11A.

For all of these reasons, the Cdimts the ALJ’'s consideration of
Plaintiff’'s obesity, at all steps of the seqtial analysis, is free of legal error and
supported by substantial evidence.

D. Steps Four and Five

The RFC is an assessment of claimafitisximum remaining ability to do
sustained work activities in ardinary work setting on eegularandcontinuing
basis.” SSR 96-8@vailable at1996 WL 374184. Aregularandcontinuing
basis” means “8 hours a ddgy 5 days a week, or an equivalent work schedule.”
Id. First, Plaintiff argues the hypotheticabpiosed to the vocational expert at the
hearing accounts for only 7 hours out of an 8 hour day; and thus “there is no
evidence under Step 4 or Step 5 thatheur [sic] a day witlregular breaks is
equivalent to an 8 hour workday or al#@ur work week.” ECF No. 16 at 20. The
hypothetical at issue assumed an individisatapable of a full range of light work
with the following exceptions: standing awdlking is limited to one hour a day.

Sitting is limited to one hour at a tim&x hours total in a day.” Tr. 84. This
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hypothetical appears to be based, at lieggart, on the testimony of Dr. Arvin J.
Klein, the medical expert at the hearicgnfirming that Plaintiff was limited to
“standing, walking, one ttwo hours,” one hour at a timand sitting for six hours,
one to two hours at a time. Tr. 58-59. Thau@ also notes that Plaintiff's attorney
did not object to this hypothetical at theanag; and, in fact, Plaintiff's attorney
proposed to “build[] off the [ALJ’s] firshypothetical ... this individual in a total
of an eight-hour day could sit for two hrgustand for one hour, and walk for one
hour.” Tr. 86. Thus, while it was perhagsmsily phrased at the hearing, the
Court finds the hypothetical proposed te tfocational expert, in the full context
of the record, properly assumed an vidiial capable of doing sustained work
activity on a regular andoatinuing basis as requirdy SSR 96-8p; and contained
the limitations reasonably identifidy the ALJ and supported by substantial
evidence in the recor&ee Lewis v. Apie236 F.3d 503, 517 (9th Cir. 2001) (“If
the record does not support the asstiong in the hypothetical, the vocational
expert’'s opinion has no evidentiary value.”).

Finally, Plaintiff argues that the ssssed RFC “fails to account for the
combine effects of obesity and the med®alirce statement from Dr. Jamison.”
ECF No. 16 at 20. However, as discuksedetail above, the ALJ’s rejection of

Dr. Jamison’s opinion, and his consideratiodrthe combined effects of obesity at
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each step of the sequential analysiste legally sufficient and supported by
substantial evidence. The ALJ didt err at steps four and five.
CONCLUSION

A reviewing court should not substitute assessment of the evidence for
the ALJ’s. Tacketf 180 F.3d at 1098. To the contrary, a reviewing court must
defer to an ALJ’'s assessmas long as it is supported by substantial evidence. ¢
U.S.C. 8§ 405(g). As discussed irtaieabove, the ALJ provided clear and
convincing reasons to discount Plaintiffgmptom testimony, properly weighted
the medical opinion evidence, properly agoted for the combined effects of
obesity at all steps of the sequential analysis, and did not err at steps four and
After review the court finds the ALg'decision is supported by substantial
evidence and free of harmful legal error.
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No. 16DENIED.

2. Defendant’s Motion for Summadudgment, ECF No. 17, is

GRANTED.

The District Court Executive is hereldyrected to enter this Order and
provide copies to counsel, enter judgmin favor of the Defendant, a@lLOSE
the file.

DATED November 30, 2017.
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s/Fred Van Sickle

Fred Van Sickle
SeniotUnited StateDistrict Judge
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