Phillips v. U

10

11

12

13

14

15

16

17

18

18

20

q

$AA Casualty Insurance Co

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RICHARD H. PHILLIPS III,
Plaintiff,

V.

USAA CASUALTY INSURANCE
CO., aTexascorporation, UNITED
SERVICESAUTOMOBILE
ASSOCCATION, alexas
intrainsurancexchangeloing
businessn the State ofVashington,
and AJAICOMBELIC, an individual
residentof Washington State
Defendants.

No. 2:16CV-0381-TOR

ORDERDENYING PLAINTIFF' S
MOTION TO REMAND AND
MOTION TO STRIKE; GRANTING
PLAINTIFF'S MOTION TO
EXPEDITE DENYING JOINDER

Doc. 23

BEFORE THE COURT i®laintiff Richard H.Philips 11I’s Motion to

Remand (ECF No. 5), Motion to Strike (ECF No. 14), and Motion to Expedite

(ECF NO. 15. The Court has reviewed the record and files herein, and is fully

informed.

BACKGROUND

The case arises out of a driviagcident betweeAjai Combelicand
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Plaintiff Richard H. Phillipslil, and a subsequent dispute between Mr. Phillips
and his insurance providédSAA Casualty Insurance CompanySAA CIC"),
for uninsured motorist coverag&CF Nos. bt 14, §2.12; 3 4t 15. Itis
undisputed that Mr. Combelic was solely at fault for the acci@«Df Nos. 1 at
14,9 2.14; 2 at 1 1L&nd thatvir. Combeli¢s insurance settled with Mr. Phillips
for the policy amount of $25,000.0@ee ECF No. 12 at 11USAA CIC, Mr.
Philips insurance company, allowed Mr. Phillips to acddpt Combelics limits
and agreed to waive it Personal Injury Protection and Underinsured Motorist
coverage subrogation rightsSee ECF No. 12 at 16.

USAA CIC admits that it issued an automobile policy to Mr. Phillips for
underinsured motorist coverage for the relevant period. ECF Nos. 1fat 2 3
at 1 4. According to Mr. Phillips, he was able to get insurance through USAA C

because of his membership with the United States Automobileiassn

1 Plaintiff objects to the admission of tl@sidencefor review on the grounds
it is hearsay, not based upon personal knowledge, and cannot be authenticate
USAA CIC's attorney. ECF No. 14 at 3. Evefrife, USAA CIC (through its
attorney as its agent) admits Mr. Combelic does not have insurance beyond th
$25,000.00 settlement amount. ECF No. 11 at § 4. As such, the motion is mo

the extent the position reasts USAA CICs position.
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(“USAA"). ECF No. 3 at T 1.6. USAA ia reciprocal intemsurance exchange
comprised of individual members. ECF No. 3 at § 1.5.

After the settlement with Mr. Combilec, Mr. Phillips sought coveragger
his underinsured motorist coverage thgh USAA CIC for injuries allegedly
sustained in the accident that exceeded the settlement amount. ECF Nq.lfat
2.442.116 Mr. Phillips (through his attorney) and USAA CIC disaed on the
amount of damages covered by the poli€ge ECF No. 12 at 3:69. After
several failed attempts to recover the requested amdurhillips filed a
Complaint against USAA CIC in the Washington State Superior Court for Spok
Countyon September 27, 2016aptionedrichard H Phillips 111 v. USAA
Casualty Insurance Co., Case No. 1&2-38080. ECF No. 1 at, Z] 1. Among other
things, Mr. Phillips asserted USAA CIC violated Washington Law and breacheg
duty in failing to properly respond. ECF No. 1 at 3, 1 5.

USAA CIC removedhe casdo federal court and filedn Answe(ECF No.
2). ECF Nos. 1, 2.In the Answer, USAA ClGlenies Mr. Combelic is an
underinsured and asserts that there is a dispute as to the “value of the injuries
damages Plaintiff claims were caused byltieedent.” ECFNo. 2 at 1 16, 18.
Plaintiff then filed an amended compla{E@CF No. 3)adding two allegedly nen
diverse partieg(1) Mr. Combelic for a declaratory judgment that he has no

additional insurance, ECF No. 3fal.2,and (2) USAA under a piercing the veil
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theory for USAA CICs potential liability ECF No. 3 at  1-6.7. Plaintiff soon
afterfiled a Motion to Remand (ECF No. 5USAA CIC filed its Response (ECF
No. 10), supported by a Declaration by USAA Q@ttaney (ECF No. 11),
requesting the Court deny the Motion to Remand and deny joinder of Mr.
Combelic and USAA. Plaintiff then filed a Motion to Strike (ECF No. 14),
requesting the Court strike the majority of the substance of the Declaration. F¢
the reasns discussed belothe CourtDENIES Plaintiff's Motion to Remand
(ECF No. 5) and Motion to Strike (ECF No. 1&RANTS Plaintiff’s Motion to
Expedite (ECF No. 15), and denies joinder of Mr. Combelic and USAA.
DISCUSSION
A. Law

“It is a commonplacthatfraudulently joined defendants will not defeat
removal on diversity grounds.Ritchey v. Upjohn Drug Co., 139 F.3d 1313, 1318
(9th Cir. 1998). Fraudulent joinder is a term of art and meeddyrs to whenthe
plaintiff fails to state a cause of action against a resident defendant, and the fai
Is obvious according tthe settled rules of the state . . .Id. Wherefraudulent
joinderis an issugThe defendant seeking removal to the federal court is entitle
to present the facts showing the jointtebe fraudulent.”ld. (citing McCabe v.
General Foods Corp., 811 F.2d1336,1339(9th Cir. 1987).Although a court will

generally look to the pleadings alofo@ removal jurisdictionid., fraudulent

ORDER DENYING PLAINTIFFS MOTION TO REMAND AND MOTION TO
STRIKE; GRANTING PLAINTIFFSMOTION TO EXPEDITE; DENYING
JOINDER~ 4

D

lure




10

11

12

13

14

15

16

17

18

18

20

joinder claims may be resolved by considering summary judgtypeatevidence
such as affidavitsMorrisv. Princess Cruises, Inc., 236 F.3d 1061, 1068 (9th Cir.
2001) (citingCavallini v. State Farm Mutual Auto Ins. Co., 44 F.3d 256, 263 (5th
Cir. 1995).
B. Mr. Combelic

Plaintiff amended his complaint (ECF Nos. 1, 3) requesting a declaratory,
judgment‘that Mr. Combeli¢s $25,000 automobile liability policy limit was the
only insurance available to Mr. Combelic for Mr. Phillipgmages.”ECF Nos. 3
at 1 3.23; @t 4. Plaintiff argued that this amendment was in response to USAA
CIC’s denial that Mr. Combelic is an underinsyraad that the addition is
required because only parties before the court are bound by a declaratory
judgment ECF No. 5 at 24. WhetherMr. Combelic is underinsured is important
for the instant suit to the extent that USAA CIC will be liable only for the amoun
not covered by Mr. Combelig insurancelf the amount of insurance available to
Mr. Combelic for the underlying accident werely in debatejoinder would be
proper, and the Court would remand the case as Plaintiff now requests (ECF N
5)—that is,assuming Mr. Combelic is a nativerse party.

USAA CIC submitted its ResponseRtaintiff’s Motion to Remand (ECF
No. 10) explainhgthat USAA CIC denied Mr. Combelic was andennsured

because USAA CIC disputes whether Plaintiff was damaged beyond the
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$25,000.00 settlement. ECF No. 10 &.7In other words, USAA CIC explains
the denial was based omisputeaboutthe amount of damages, not the amount of
Insurance available to Mr. Combelic for Plaintiffs injuries The Response is
supported by the declaration of Derek Taylor, an attorney for USAAKIDE, No.
11 at § 2which provided the following explanation

Paragraph®.11-2.13 of Plaintiffs Complaint contains legabnclusions
regarding the status of Mr. Combelic, and therefore, no admissenial
Is required.To the extent an answer or denial was required, defendant
USAA CIC denied Mr. Combelic was an underireidriver because there
aredisputes as to the proximate cause, nature, extent, and value of the
Injuries anddamages Plaintiff claims were caused by the accident with M.
Combelic. In other words, USAA CIC is contesting the total value of
plaintiff’s injury claim,which may turn out to not exceed Mr. Combdic
underlying limits, which irfact, would mean Mr. Combelic is not
underinsured.

ECF No. 11 at 1 4. Plaintifubsequentlynoved the Court to strikhis

explanation, reasoning:
In paragraph 4counseffor [USAA CIC] makes out of court statements to
assert the truth of these statemenisis paragraph 4 is both hearsay and
asserts legal conclusionslSAA’s answer is a pleading and cannot be
amended by declaration of counsklis a pleading and it has independent
significance and must be amended by court rule.

ECF No. 14at 2
Ironically, Plaintiff s stance is against its own interest, as USAA'E€IC

admission that Mr. Combelic does not have additional insurance puts any

remaining liabilityfor Plaintiff's injurieson USAA CIC as the party liable for
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damages not covered by insurance (as opposed to claiming there was addition
insurance, which would decrease USAA G @otential liability and force the
Plaintiff’s topursueMr. Combelic for additional insurangeoceed}

Ultimately, the explanation proffered undermines any need to bring Mr.
Combelic into the suit, as USAA CIC concedes the very issue Plaintiff asks to
settleby a declaratory judgmeni he explanatiomproffereddoes not amend
Defendarnits answer (ECF No. 2hor is it proffered for the truth of the matter
asserted-it merelyaddressean ambiguity arising from the denial that Mr.
Combelic was underinsurdyy explaining the denial was based on the amount of
damagesnot amount of insurance available to Mr. Combelitt. Combelic has
been released of liability by all parties involved for the underlying accident and
there is no other claim asserted against Mr. Comb&he Court is denying
joinder of Mr. Combelic.

C. USAA

Plaintiff s amended complaint (ECF No. 3) adds USAA as a defendant, but

does not assert any claims directly against USAA other than for its alleged liab
for USAA CIC's conduct under a piercing the veil theory. ECF3Nat 11 1.5
1.8. The Amended Complaint is otherwise devoid of any mention of USAA beg

the statement that Plaintiff obtained insurance through USAA and the conclusg
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statement that USAA is responsible through vicarious liability, agency/partners
and Washington state coromlaw for all acts of USAA CIG ECF No. 3 at  1.8.
As USAA CIC notes, USAA CIC is a separate and distinct corporate entit
from USAA, ECF No. 10 at 9, so USAA CIC may only be liable in the
“extraordinary circumstance that piercing the veijppgoper. Hambleton Bros.

Lumber Co. v. Balkin Enterprises, Inc., 397 F.3d 1217, 1230 (9th Cir. 2003n

Washington, the corporate entity is disregarded “when the corporation has begn

intentionally used to violate or evade a duty owed to anotidei’sel v.M & N
Modern Hydraulic Press Co., 97 Wasd 403, 40910 (1982) This requires two
essential factors: “First, the corporate form must be intentionally used to violate
evade a dutyand “seconddisregardnust be necessary and requiregrevent
unjustified loss to the injured party.Td. (emphasis added, internal quotation
omitted. With regard to the first element, the court must find an abuse of the
corporate form, which typically involves “fraud, misrepresentation, or some forr
of manipulation of thearporation to the stockholderbenefit and creditts
detriment.” Id. (citing Truckweld Equip. Co. v. Olson, 26 WashApp. 638, 645
(1980). “With regard to the second element, wrongful corporate activities mus
actually harm the party seeking reliefthat disregard is necessaiytentional

misconduct must be the cause of the harm that is avoided by distelyhrd.
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Here, as USAA CIC correctly notes, there is no dispute that USAA CIC i
willing to pay the amourdctually owed—the only dispute centem how much is
actually owed.ECF No. 10 at 10. As aresult, it is not the case that USAA CIC
attempting to violate or evade a duty through use of its corporate forms,inthe
case that disregarding the veil is necessary to prevemjastified loss. Further,
there is no allegation of corporate informalities. See ECF NAs3A result,
Plaintiff has failed to state a viable cause of action and the Court is denying joil
of USAA. Accordingly, Plaintiffs Motion to Remand (ECF No. 5)¥ENIED.
Plaintiff's Motion to Strike IODENIED in Part and is renderddOOT otherwise.
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Plaintiff's Motion to RemandECF No5) is DENIED.

2. Plaintiff’'s Joinder of Defendaritéjai Combelic and USAA i®DENIED.

3. Plaintiff's Motion to Strike (ECF No. 14) BENIED in part and

MOOT in part.

4. Plaintiff's Motion to Expedite (ECF No. 15)@RANTED.

The District Court Executive is directed to enter this Order and furnish
copies to counsel

DATED January 32017.

/ —

THOMAS O. RICE
ChiefUnited States District Judge
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