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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

KENWORTH STERKEL

Plaintiff, No. 2:16-:CV-00390RHW
V. ORDER GRANTING
DEFENDANT’S MOTION FOR

NANCY A. BERRYHILL
(PREVIOUSLY CAROLYN W.
COLVIN),

Acting Commissioner of Social
Security?!

SUMMARY JUDGMENT

Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.13 & 14 Mr. Sterkelbrings this action seeking judicial review, pursuant to 4
U.S.C. § 405(g), of the Commissioner’s final decision, which ddmgsed
application forDisability Insurance Benefits undé&itle I andhis application for
Supplemental Security Income undétie XVI of the Social Security Ac42

U.S.C88 401434, 13811383F. After reviewing the administrative record and

I Nancy A. Berryhill became the Acting Commissioner of Social Securityaonaly 20, 2017. Pursuant to Rule
25(d) of the Federal Rules of Civil Procedure, Nancy A. Berryhilllssstuted for Carolyn W. Colvin as the
defendant in this suit. No further &t need be taken to continue this suit. 42 U.S.C. 8§ 405(g).
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briefs filed by the parties, the Court is now fully informed. For the reasons set f
below, theCourt GRANTS Defendant’sMotion for Summary Judgmeand
DENIES Mr. Sterkels Motion for Summary Judgment

l. Jurisdiction

Mr. Sterkelfiled his application for Disability Insurance Benefds March
3, 2013, and his application f8upplemental Security Incoma duly 23, 2013
AR 13, 211-217, 218223 His alleged onset dais Junel, 2008 AR 13 211, 218
Mr. Sterkels applicatiors wereinitially denied onMay 7, 2013AR 131-33, and
on reconsideration aduly 17, 2013 AR 135-36.

A hearing with Administrative Law Judge (“ALJJesse Shumwayccurred
onApril 17, 2015 AR 37-93. OnMay 13, 2015, the ALJ issued a decision finding
Mr. Sterkelineligible for disability benefits. AR.0-25. The Appeals Council
deniedMr. Sterkels request for review on September 30, 204R 1-4, making
the ALJ’s ruling the “final decision” of the Commissioner.

Mr. Sterkeltimely filed the present action challenging the denial of benefit
on Novembeg, 2016 ECF No. 3 Accordingly,Mr. Sterkels claims are properly
before this Court pguant to 42 U.S.C. § 405(g).

.  Sequential Evaluation Process
The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable physical or

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~2
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mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous perfatbbless than twelve monthsi2
U.S.C. 88423(d)(1)(A), 1382@)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhos previous work, but cannot, considering
claimant's age, education, and work experieaggage in any other substantial
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled withie meamg of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(@unsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engageabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is notided to disability benefit20 C.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or combing

of impairments, that significantly limits the claimant’s physical or mental ability

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~3
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do basic work activitie20 C.F.R 88 404.1520(c) & 416.920(d)\ severe
Impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evideR0eC.F.R. 88§ 404.15689 &
416.908009. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determinationnfether any of the claimant’s severe
Impairments “meets or equals” one of the listed impairments acknowledged by
Commissioner to be sufficiently severe as to prectudistantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416)28(16.925, 416.926;
20 C.F.R. 8 404 Subpt. P. App. 1 (“the Listing$f'the impairment meets or
equals one of the listed impairments, the claimaperssedisabed and qualifies
for benefitsld. If the claimant is noper sedisabled, the evaluatigroceeds to the
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.4885RD(e)(f) &
416.920(e)f). If the claimant can still perform past relevant work, the claimant i
not entitled to disabilitypenefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the claiman

able to perform other work in the national economy, taking into account the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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claimant’'s age, educatipand work experienc&ee?20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96T(c)neet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢]tran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissiongoigerned
by 42U.S.C. § 405(g)The scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal ertitl'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (cihig 8§ 405(g)) Substantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&sinoddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.199guptingAndrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (enal quotation marks omittedin determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm

simply by isolating a specific quantum of supporting evidenRelibins v. Soc.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotihgmmock v. Bowe879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district conmay not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they apparted by
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomas v. Barnhar278 F.3d 947, 954 {<Cir.
2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decisiongtitonclusion must be upheldMloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless."Molina, 674 F.3d at 1113An error is harmless “where it is
inconsequential to tHALJ's] ultimate nondisability determinationd. at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisioBhinseki v. Sander§56 U.S. 396, 469.0 (2009).

IV. Statementof Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized her®lr. Sterkelwas23years old at the allegatite
of onset. AR23,95,103,211, 218 He has &least ahigh schookducationAR 23,

265, 432 Mr. Sterkelis able to communicate in EnglisAR 23. He has a history

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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of substance addiction stemmipgmarily from cannabis and alcohol abuse. AR
21,22, 10708, 112, 1221, 12526, 432, 434 Mr. Sterkelpreviously workedasa
team leader, product specialistharer,anddeli associateAR 23, 111,125,265,
279,

V. TheALJ’'s Findings

The ALJ determined th&dr. Sterkelwasnot under a disability within the
meaning of the Act frordunel, 2008 hisalleged date of onseAR 24.

At step one the ALJ found thair. Sterkelhad not engaged in substantial
gainful activity sinceJunel, 2008(citing 20 C.F.R. 88 404.1571 seq. & 416.971
et seq.). AR 15

At step two, the ALJ foundMr. Sterkelhad the following severe
impairmentsgeneral anxiety disorder with sepaon anxiety, degenerative disc
disease, degenerative arthritis, asthma, bipolar, depression, and personality
disorder(citing 20 C.F.R88 404.1520(c) &16.920(c)). AR 15

At step three the ALJ found thaMr. Sterkeldid not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20 C.F.8404, Subpt. P, App. 1. AR 11%.

At step four, the ALJ foundMr. Sterkelhad the residual functional capacity
to performa full range ofight work with thesdimitations (1) he can only

occasionallyclimb stairs andadders (2) he can only occasionally stoop and

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~7
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crouch; (3) he can frequently perform all other postural activiggde can have
no concentrated exposure to cold, viboati pulmonary irritants, and hazards; (5)
he is limited to simple, routine, repetitive tasks with a reasoning level of three g
less; and (6) he can have only superficial interaction with the public, coworkers
and supervisors. AR71

The ALJ determinedhiatMr. Sterkelis unable to perfornanypast relevant
work. AR 23

At step five the ALJ found that, in light of hisge, education, work
experience, and residual functional capacity, in conjunction with thécikled
Vocational Guidelines, there are jobs that exist in significant numbers in the
national economy thdte can performAR 24

VI.  Issuesfor Review

Mr. Sterkelargues that the Commissioner’s decision is not free of legal ef
and not supported by substantial evide&eecifically, he argues the ALJ erred
by: (1) improperly assessing Mr. Sterkel’s subjective complaint testimony
credibility; (2) improperly weighing thepinion evidence aboldr. Sterkel’s
mental impairments; and (3) improperly assessing Mr. Stenesidual
functioning capacityand failing to identify jobs, available in significant numbers,

that Mr. Sterketould perform despite hfsinctional limitations

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~8
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VII. Discussion
A. The ALJ Properly DiscountedMr. Sterkel’s Credibility.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding &jectivesymptoms is credibl&.ommasetti v. Astrué33
F.3d 1035, 1039 (9th Cir. 2008). First, the claimant must produce objective
medical evidence of an underlying impairment or impairments that could
reasonably be expected to produce some degree of the symptoms &dleged.
Second, if the claimant medtss threshold, and there is no affirmative evidence
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity of [her] symptoms only by offering specific, clear, and convincing reast
for doing so.”Id.

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed courg
treatment; and (3) the claimant's daily activiti€amiolen80 F.3dat 1284. When
evidence reasonably supports either confirming or reversing the ALJ's decision
Court may not substitute its judgment for that of the Alakkett v. Apfell80

F.3d 1094, 1098 (9th Cir.199%ere, the ALJ found that the medically

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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determinable impairments could reasonably be expected to produce the sympt
Mr. Sterkelalleges; however, the ALJ determined thtit Sterkels statements
regarding intensity, persistence, and limiting effects of the symptoms were not
entirely credible. AR 18

The ALJ noted several activities @dily living thatare inconsistent witMr.
Sterkels allegationsActivities inconsistent with the alleged symptoms jaireper
grounds for questioning the credibility of andividual’s subjective &gations.
Molina, 674 F.3d at 1113 (“[e]Jven whethose activities suggest some difficulty
functioning, they may be grounds fdiscrediting the claimant’s testimony to the
extent that they contradict claims ofagally debilitating impairment’;)see also
Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2000rn v, Asrue, 495 F.3d

625, 639 (9th Cir. 200jhe Ninth Circuit has recognized that daily activities

transferable to a work setting or contradictory to other testimony as grounds for

adverse credibility determinatipn

Mr. Sterkelalleges total disabilitdue b his physical and mental limitations
rendering him unable to function in or outside his home. ARQ&lowever, he
ALJ identified several of Mr. Sterkel’'s activities of daily living that are
inconsistent with his allegation of total physical and mental disability. In particu
the ALJ notedhe exercisesegularly and extensively every day for an hour or

more he pepares his own mealse driveshe spends three hours a day on the

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~10
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computerhe isthe primary care provider for his kidse is homeschooling his
kids, andhe takesis children to the parlAR 19, 2056, 6465, 67, 6998, 106,
27273,27576, 432.In addition,the ALJ determined Mr. Sterkel's subjective
complaints were not entirely credible based on the ALJ’s observations that Mr.
Sterkel sat through a ofmur hearing without exhibiting any pain behavior or
mental distress. AR 18, 2. See Morgan MComm'r of the Soc. Sec. Admihe
F.3d 595, 600 (9th Cir. 1999\IJ’s personal observations of a claimant can
contribute to the evidence that an ALJ considers, in part, as a factor in determi

credibility).

Additionally, in consideration of Mr. Sterkel’s credibility, the ALJ noted the

lack of mental health treatment sought by Mr. Sterkel. AR 20. A claimant’s
statements may be less credible when treatment is inconsistent with the level ¢
complaints or a claimant is not following treatment prescribed without good
reasonMolina, 674 F.3cat 1114 Fair v. Bowen 885 F.2d 597, 603 (9th Cir.

1989) (Unexplained, or inadequately explained, failure to seek treatment . . . cd

cast doubt on the sincerity of [a] claimant’s pairitesny.”). The recordalso

ning

L4

f

AN

demonstrates that Mr. Sterkel is not following his prescribed medication treatmgent.

AR 120, 122, 480The ALJ also discounted Mr. Sterkel’s credibility and
subjective complaint testimony because Mr. Sterkel quit work becausaedy

to stay at home with his first child, and he did not suffer from a disabling condit

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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at that time. AR 20, /89, 432.The fact thatr claimantstoppedvork for reasons
other than theimpairments is a sufficient basisdescredittestimony.Bruton v.
Massanarj 268 F.3d 824, 828 (9th Cir. 2001).

The Court does not find the ALJ erred when asseddmterkels
credibility because Mr. SterKslactivities reflect a level of functioning that is
inconsistent with hislaims of disability, as @ll asobservations made by the ALJ
at the hearing, anafailure to treat hisllegedmentalimpairments.

B. The ALJ Properly Weighed the Opinion Evidence

a. The ALJ properly consideredthe opinion evidence oRay
William Smith, Ed.D.

The opinion testimongf Ray William Smith a licenseanental health
counselowith a doctorate of educatiérfalls under the category of “other
sources.™Other sources” for opinions include nurse practitioners, physicians'
assistants, therapistyunselors, welfare agencgmsonnelteachers, social
workers, spouses, and other mardical sources. 20 C.F.R. 88 404.1513(d),
416.913(d). An ALJ is required to “consider observations bymedical sources
as to how an impairment affects a claimant's ability to wa@krague vBowen

812 F.2d 1226, 1232 (9th Cir.1987). Noredical testimony can never establish a

2While Dr. Smith, Ed.D. does have a doctorate of education and is a licenstd meefth counselor, he is not an
“acceptable medical soufcas definedn 20 C.F.R. 88 404.1513(a), 416.913a)a licensed physician, licensed or
certified psychologists, licensed optometrists, licensed podiatristgjuatified speectanguage pathologists; thus
Dr. Smith isconsidered atother sourceas defined in 20 C.F.R. 88 404.1513(d), 416.913(d).

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~12
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diagnosis or disability absent corroborating competent medical evidégiagen

v. Chater 100 F.3d 1462, 1467 (9th Cir.1996). An ALJ is obligated to give reas(
germarm to “other source” testimony before discountingudrill v. Shalalg 12
F.3d 915 (9th Cir.1993).

If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recokdblina, 674 F.3d at 1111.

Dr. Smith examined MiSterkeland completed a mental residual functional
capacity statement on April 13, 2015. AR 8%7.The ALJ did not completely
discount or reject Dr. Smith’s opinion, but afforded the opinion partial weight
assessing the severity of Mr. Sterkel’s inmpeants AR 22. The ALJ supported the
decision to afford Dr. Smith’s opinion partial weight with multiple germane
reasons for doing so.

The ALJ stated that Dr. Smith’s findings were “so sensational as to be
unbelievable” and noted that the findings are not duplicated by the findings of &
psychological examiner or reviewer. AR-23. Indeed, Dr. Smith’s findings are
contradicted byhe findings of Amy L. Dowell, M.D., Thomas Clifford, Ph.D., anc
Deanna Armstrogy M.D. AR 21, 22, 12122, 43435, 492 An ALJ may reject

even a doctor’s opinion that is “so extreme as to be implausible” and are not

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~13
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supported by any findings made by antlger doctorSee Rollins v. Massana@61
F.3d 853, 856 (9th Cir. 2001).

Additionally, in assigningoartialweightto Dr. Smith's opinion, the ALJ
noted that contrary to Dr. Smith’s opinion, Miterkelis not as severely limited as
opined. AR 23 Demonstrated bir. Sterkel’s actual higiiunctioning activities of
daily living, including being the primary care provider for his childidnAn ALJ
may properly reject an opinion that provides restrictions that appear inconsiste
with the claimant’s level of activityRollins v. Massanari261 F.3d 853, 856 (9th
Cir. 2001) Furthermorethe ALJ assigned only partial weight to Dr. Smith’s
opinionbecause the visits were described as being primarily “venting sessions’
andbecause it appears the opinion is heavily based on Mr. Sterkeltegetted
symptoms, which the ALJ properly determined were not credible. AR 2356.
ALJ may discountvena treating provider’s opinion if it is bastgely on the
claimant’s selreports and not on clinical evidence, and the Mhds the claimant
not credible Ghanim v. Colvin763 F.3d 1154, 1162 (9th C2014).

The ALJ properly providedermane reasons for assignpaytialweight to
the opinion of Dr. Smith, and supported tletermination with specific and
legitimate reasons supported by substantial evidence in the rébasj the ALJ

did not err in the consideration of Dr. Smithjsion.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~ 14
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b. The ALJ properly weighedthe medical opinion evidenceof Drs.
Dowell, Armstrong, and Clifford.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}a@mining providers, those
who neither treat nor examine the claimamster v. Chateri81 F.3d 821, 830 (9th
Cir. 1996 (as amended)

A treating provider’s opinion is given the most weight, followed by an
examining provider, anfinally a norexamining providerld. at 80-31. In the
absence of a contrary opinion, a treating or examining provider’s opinion may f
be rejected unless “clear and convincing” reasons are provitled.830. If a
treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence
the record.ld. at 83031.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making finding4agallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989) (internal citation omitted). When rejecting a treati

provider’s opinion on a psycholagl impairment, the ALJ must offer more than

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~15
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his or her own conclusions and explain why he or she, as opposed to the provi
Is correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).
1. Dr. Amy Dowell, M.D.

On April 20, 2013, Dr. Dowell examined Mr. Sterkel and provided an
opinion regarding his mental limitatiomsR 21, 105, 118, 4385. Dr. Dowell
rated Mr. Sterkel’s global assessment of functioning at 70, reflecting only mild
symptoms, which assessment is higher than the ratings provided by Dr. Smith
and Dr. Armstrong (50AR 21, 22, 434, 492, 517.

While the ALJ did not completely discount Dr. Dowell’s opinion, it was
afforded partial weight. AR 21. The ALJ noted that Dr. Dowell is an examining
physician who provided a medical opinion regarding Mr. Sterkel’s limitations, b
that Dr. Dowell’s opinion is not consistent with the record as a whole, specifica
it is at odds with the opinion provided by Dr. Smif{ik 21.An ALJ may reject a
doctor’s opinion when it is inconsistent with other evidence in the reSesl.
Morgan v. Comm’r of the Soc. Sec. Admi69 F.3d 595, 66803 (9th Cir. 1999).

Mr. Sterkel briefly contends that this opinion should have been rejected
completely. However. Sterkel’sdisagreement with the weighing of the
evidence does not establish error. It is the ALJ, and not the claimant, who is
responsible for weighing the evidence for probity and credibfige Sample v.

Schweiker694 F.2d 639, 643 (9th Cir. 198X%Yhen the ALJresents a reasonable

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~ 16
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interpretation that is supported by the evidence, it is not the role of the courts tq
seconeguess itRollins v. Massanafi261 F.3d 853, 857 (9th Cir. 200The

Court “must uphold the ALJ's findings if they are supported by inta®
reasonably drawn from the recordifblina v. Astrue674 F.3d 1104, 1111 (9th
Cir. 2012);see alsarhomas v. Barnhay278 F.3d 947, 954 {Cir. 2002) (if the
“evidence is susceptible to more than one rational interpretation, one of which
supports the ALJ’s decision, the conclusion must be upheld”).

The opinion of Dr. Dowell is that of medical providegiven after an
examination of Mr. Stéel. The opinion is somewhat contradicted by Dr.
Armstrong, and is contradicted by the opinion of-needical provider Dr. Smith.

In assigning partial weight to Dr. Dowell’s opinion, the ALJ supported the
determination with specific and legitimate reasons supported by substantial
evidence in the record. Thus, the ALJ did not err in the consideration of Dr.
Dowell’s opinion.

2. Dr. Deanna Armstrong, M.D. and Dr. Thomas Clifford, Ph.D.

Examining doctor, Dr. Armstrong, conducted an outpatient intake
assessment &r. Sterke| in which she rated his global assessment of functionin
score at 50, which assessment is in between the ratings provided by Dr. Smith
and Dr. Dowell (70). AR 21, 22, 434, 492, 5The ALJ assigned only partial

weight to Dr. Armstrong’®pinion becausthe score of 50 is not supported with af

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~17
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explanation, and while the score of 50 reasonably approximates Mr. Sterkel’

functioning, it cannot be given great weight due to the lack of explan#&R 22

492 Even a treating physician’s opinion on a matter may be entitled to little weight

whenthere isno support for that opiniorsee Holohan v. Massana#l46 F.3d
1195, 12021203, n.2 (9th Cir. 2001).

Non-examining State agency psychological consultant, Difo€,
reviewed the record available to him asjned that Mr. Sterkel had n@evere
anxiety, affect disorder, and substance addictama assigned a global functioning
assessment of 7GR 22,11522. The ALJ assigned only partial weight to the
opinion of Dr. Clifford becausd is not consistent with the record as a whole and
later submitted evidence after the reconsideration decision demonstrates seve
psychological impairment. An ALJ may reject a doctor’s opinion when it is
inconsistent with othegvidence in the recor&ee Morganl169 E3d 595, 602
603 Additionally, an ALJ may reject the opinion of a n@xamining doctor by
reference to specific evidence in the medical recee@. Sousa v. Callahait43
F.3d 1240, 1244 (9th Cir. 1998).

The ALJprovided specific and legitimate reasaa givethe opinions oDr.
Armstrong and Dr. Clifforgartial weight However, without explanation or any
reason provided, Mr. Sterkel contends that Dr. Clifford’s opinion shioave been

completely rejected, and that Dr. Armstrong’s opinion should be completely

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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rejected as well because he feels the ALJ is acting as a medicalvexpestating
that the ALJbelievesDr. Armstrong’s opiniorreasonably approximates Mr.
Sterkel’s psychiatric functioning

As noted abve, Mr. Sterkel'disagreement with the weighing of the
evidence does not establish error. It is the ALJ, and not the claimant, who is
responsible for weighing the evidence for probity and credibfige Samp|&94
F.2d 639, 643When the ALJ presentsreasonable interpretation that is supporte
by the evidence, it is not the role of the courts to seguass itRollins 261 F.3d
853, 857. The Court “must uphold the ALJ's findings if they are supported by
inferences reasonably drawn from the recokdblina, 674 F.3d 1104, 111%ge
alsoThomas278 F.3d 947, 954 (if the “evidence is susceptible to more than on
rational irterpretation, one of which supports the ALJ’s decision, the conclusion
must be upheld”).

In assigningpartialweight tothe opinions of Dr. Armstrong and Dr.
Clifford, the ALJ supported the determination with specific and legitimate reasg
supported by substantial evidence in the record. Tha<Court findghe ALJ did
not err in his consideration tiie opinions of Dr. Armstrong and Dr. Cliffard

C. The ALJ properly assessed Mr. Sterkel’s residual functional capacity
and did not err at step five of thesequential evaluation process.

Mr. Sterkelargues that hisassesserkesidual functionatapacity and the

resulting step five finding did not account for allhe$ limitations. Specifically,
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Mr. Sterkelcontends that thassessed residual functional capastyncomplete
because itloes not include, and not comprised solely pthelimitations

suggested by Dr. Smith, who is not a treating or examining physician and not 3
medically acceptable sourddowever, the Coutttas already found no error in the
ALJ’s treatment oDr. Smith’s opinionand determined that the ALJ properly
afforded the opinion partial credee suprat 1214.

Additionally, Mr. Sterkelcontendghat the RFC findingareerroneous
because the ALdssessed mental limitatiomsbetween those suggested by Dr.
Dowell and Dr. Smith anthatarenot directly supported bymedical opinion.
Contrary toMr. Sterkel's contention, the AL3 not required to base the residual
functional capacity findingvholly or directlyon the opinion of a treiagy or
examining medical doctpneither of which Dr. Smith would b# is solely the
ALJ’s responsibilityto determine a claimant’s residual functional capacity. 20
C.F.R. 88 404.1546(c), 416.946(sie also Veran v. Halter 260 F.3d 1044,
1049 (9th Cir. 2001)An ALJ’s consideration of a medical source’s opinion is not
inadequate simply because the ALJ does not adopt that opinion in verbatim ter
in the ALJ’s residual functional capacity findirfgee Turner vVComm'r of the Soc.
Sec. Admin.613 F.3d 1217, 1222223 (9th Cir. 2010)ee also Chapo v. Astrue

682 F.3d 1285, 1288 (10th Cir. 2012) (“[T]here is no requirement in the
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regulations for a direct correspondence between an RFC finding and a specifig
medical opinion on the functional capacity in question.”).

Importantly,the RFC assessed is supported by substantial evidence in th

D

record,including the high functioning assessment and global assessfment
functioning rating of 70 opined by Dr. Dowell, the global assessment functioning
of rating of 70 opined by Dr. Clifford, the global assessmé¢fiinctioning rating
of 50 by Dr. Armstrong directly supporting the RFC assessed by the ALJ, and the
low functioning assessment and global assessaofi¢nnctioning rating of 35
opined by Dr. Smith. AR 21, 22, 122, 434, 492, SAdditionally, Mr. Sterkel is
benefited by the ALJ’s psychological functioning assessment betiwedevels of
functioning assessed Byr. Dowell and Dr. Smithbecaus¢he assessment
includes factoring in the limitations assessed by Dr. Smith, anealically

acceptable source, when all three of the medically addemaurce doctors

contradict Dr. Smith’s opinion and assessed fewer limitations and a higher level of
functioningthan Dt Smith

Thereforethe ALJs decision is supported by substantial evidencetand
ALJ appropriatelyconstructed Mr. Sterkeliental residual functional capacity
and a properly framed hypothetical question was addressed to the vocational

expert. Additionally, the vocational expert identified jobs in the national econony

that exist in significant numbers that match the abilities of Mr. Sterkel, given his
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limitations. Thus, the Court finds the ALJ did not err in assessing Mr. Sterkel’s
residual functional capacity and the ALJ did not faidentify jobs that Mr.
Sterkel could perform despite his functional limitations.
VIII. Conclusion

Having reviewed the record and the ALJ’s findings, the Court finds the
ALJ’s decision is supported by substantial evidenceafi@e fromegal error.
Accordingly,IT IS ORDERED:

1. Plaintiff's Motion for Summary JudgmerECF No. 13 isDENIED.

2. Defendant’s Motion for Summary JudgmeBCF No. 14, is

GRANTED.

3. Judgment shall be enteredn favor of Defendantand the file shall be
CLOSED.
IT IS SO ORDERED. The District Court Executive girected to enter this Order,

forward copies to counsel agtbse the file

DATED this 1stday ofJune 2017

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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