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fommissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Feb 22, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN SCOTT DEPETRO
Plaintiff, No. 2:16-CV-000398RHW
V. ORDER GRANTING
DEFENDANT’'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.16, 20.Mr. DePetraorings this action seeking judicial review, pursuant to 44
U.S.C. 8§ 405(g), of the Commissioner’s final decision, which ddmged
application for Supplemeait Security Income undéritle XVI of the Social
Security Act42 U.S.C881381-1383F After reviewing the administrative record
and briefs filed by the parties, the Court is now fully informed. For the reasons
forth below,the CourtGRANTS Defendant’dVotion for Summary Judgmeand
DENIES Mr. DePetro’sMotion for Summary Judgment
I
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l. Jurisdiction

Mr. DePetrdfiled his application for Supplemental Security Inconre o
November 4, 201L0AR 275-80. His alleged onset data his applications
SeptembeB, 2010. AR275.Mr. DePetro’sapplicationwasinitially denied on
December 29, 201&R 177-80, and on reconsideration @épril 28, 2011 AR
187-90. A hearing with Administrative Law Judge (“ALJR.J. Payn@ccurred on
January 6, 2013AR 38-67. On October 2, 2010, the ALJ issued a decision
finding Mr. DePetraneligible for disability benefits. AR40-58. The Appeals
Councilordered remand on July 24, 2014. AR B3R |n its decision, the Appeals
Council noted: “[T]he decision does not contain evice from a vocational expert
to determine the erosion on the claimant’s occupational base, which is needed
cases involving a severe mental impairment.” AR 160.

On remand, ALJ Moira Ausems held a hearing on February 3, 2015. AR
114.ALJ Ausems issed adecision on April 14, 2015, finding Mr. DePetro
ineligible for disability benefits. AR 283.Because the Appeals Council did not
assume jurisdiction, the decision of the ALJ became feee20 C.F.R. §
404.984(d), and Mr. DrRetrofiled his current Complaint in District Court on
November 9, 2016ursuant to 42 U.S.C. 8§ 405(¢)CF No. 3.

I
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[I.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of angdically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous perfatbbless than twelve monthsi2
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(AA claimant shk be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhis previous work, but cannot, considering
claimant's age, education, and work experience, engage in any otliansabs
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of thel Socia
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(®unsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engageabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(I$ubstantial gainful
activity is defined as significant physical or mental activitiesedor usually done

for profit. 20 C.ER. 88 404.1572 & 416.97#.the claimant is engaged in
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substantial activity, he or she is not entitled to disability benfX€..F.R. 88
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or combing
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activies.20 C.F.R 88 404.1520(c) & 416.920(d)\ severe
impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evideR0eC.F.R. 8§ 404.15689 &
416.908009. If the claimant does not hasesevere impairment, or combination of
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the clainsawvse
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudistantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R § 404 Subpt. P. App. 1 (“the Listingst)the impairment meets or
eqguals one of the listed impairments, the claimaperssedisabed and qualifies
for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity

enables the claimant to perform past relevant work. 20 C.F.R.&858D(e)(f) &
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JUDGMENT ~4

htion

[0

hs,

the

e




10

11

12

13

14

15

16

17

18

18

20

416.920(eXf). If the claimant can still perform past relevant work, the claimant i
not entitled tadisability benefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform other work in the national economy, taking into account the
claimant’s age, education, and work experie®e=20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c)meet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
naional economy.’20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢ltran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).

lll.  Standard of Review

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(gX-he scope ofeview under § 405(qg) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal erkitl'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8§ 405(g)pubstantial evience means “more than 4
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&sioddgathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrews v. Shalaléb3F.3d

1035, 1039 (9th Cir. 1995)) (tnal quotation marks omittedh determining
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whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm
simply by isolaing a specific gantum of supporting evidencdrbbbins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotiHgmmock v. Bower879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomas v. Barnhar@78 F.3d 947, 954 {<Cir.

2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decisiongtihonclusion must be upheldMloreover,

a district court “may not reverse an ALJ's decision on account of an error that i
harmless."Molina, 674 F.3d at 111JAn error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisio8hinseki v. Sanders56 U.S. 396, 4B-10 (2009).

I
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V. Statement of Facts
The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized herblr. DePetrowas49 years old at the time of

filing. AR 275.He has &least a high scho@ducation AR 49. Mr. DePetro has

some history of temporary work, but none of it rises to relevant work status. AR

32, 50. He last worked in 1999. AR 50.
V. The ALJ’s Findings

The ALJ determined th&dir. DePetrowasnot under a disability within the
meaning of thé\ct since November 4, 2010, the date his application was AlRd
20-33.

At step one the ALJ found thamr. DePetrohad not engaged in substantial
gainful activity since November 4, 20{€lting 20 C.F.R. 88 416.971 et seq.). AR
23.

At step two, the ALJ foundMr. DePetrohad the following severe
Impairmentshistory of hepatits C, status post interferon treatment; status post
excision of left tibial schwannoma mass and resection of left peronseal nerve W\
residual neuralgia; bipolar disorder; depressive disorder; generalized anxiety
disorder; antisocial personality disorder; and borderline personality digortiley

20 C.F.R§416.920(c)). AR3-25.,

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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At stepthree, the ALJ found thaMr. DePetradid not have an impairment
or combination ofmpairments that meets or medically equals the severity of onq
of the listed impairments in 20 C.F.8&404, Subpt. P, App. 1. ARS-27.

At stepfour, the ALJ foundVr. DePetrchad the residual functional
capacity to perfornight work with thesdimitations he is able to lift and carry 20
pounds occasionally and 10 pound frequeriié/carstand, walk, and sit each for
6 hours during an-8Bour workday with reasonable sit/stand option upife hor
contiguous minutes during an hour that woubd involve leaving the workstation
or the productive performance of wotle carfrequenly climb ramps/stairs,
balance, crouch, crawl, kneel, and stdogcannot climb ladders, rampand
scaffolds; he cannot be exposed to unprotected heights or dangerous moving
machinery; he cannot perform commercial driving; he must avoid concentrated
exposure to industrial vibration; he is able to understand, remember, and carry
simple, routine, and repetitive tasks, as well as somelegthed detailed tasks
tha are preferably not more complex than the lower sskillied (SVP 3) category
of work; he cannot have more than brief superficial contact with the general pu
he cannot have more than occasional {thwrel of the day) contact with
supervisors and no cooperative teamwork endeavors with coworkers that are

necessary to produce a work product; and he would need additional time (defir

1 The Court notes the internal inconsistencies regarding ramp climbinfindeiany error is harmless.
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as 10% more time than the average employee) to adapt to changes in the wor}
setting or work routine. AR 232.

The ALJ determined th&dir. DePetrohas no past relevant work, and thus
transferability of job skills is not an issue. AR 32.

At stepfive, the ALJ found that, in light of hiage, education, work
experience, and residual functional capacity, in conjunction with tltkclsle
Vocational Guidelineand testimony of a vocational expeltere are jobs that
exist in significant numberin the national economy thia¢ can performAR 32-

33. These include: production assembler, parking lot attendant, andctéaoer.
AR 33.
VI. Issues for Review

Mr. DePetroargues that the Commissioner’s decision is not free of legal
error and not supported by substantial evideSpecifically, heargues the ALJ
erred by: (1) mproperly discrediting Mr. DePetro’s symptom claims and (2)
failing to properly consider and weigh the opinion evidence, specifically the
opinions of Dr. Debra Brown, Ph.D., and Dr. John Arnold, Ph.D. ECF No. 16 at

12-16.2

21n his Reply Brief, Mr. DePetro argues that Mr. DePetro met Guig RO C.F.R. Pt. 404, Subpt. P. Appt- Rule
202.04. ECF No. 21 at2. This mater was briefly discussed prior to the Issues for Review Section, BCEG\at

9, and it was not discussed at all in the Argument section of the BGEfNB. 16 at 17. Mr. DePetro argues that
because the Commissioner did not address this, the Cormn@sfiaconceded the argument. However, beeau
the issue was not preseniada format that would indicate this was an issue to revieghallenge, the Court finds
this to be a new issuaisel for the first time in his Reply Brief, which is impermidsitSee U.S. v. Puchd41 F.2d
697, 703 (9th Cir. 1971).
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VII. Discussion
A. The ALJ Properly DiscountedMr. DePetro’s Credibility .

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding jectivesymptoms is credibl&ommasetti v. Astrué33
F.3d 1035, 1039 (9th Cir. 2008). First, the claimant must produce objective
medical evidence of an underlying impairment or impairments that could
reasonably be expected to produce some degree of the symptoms &dleged.
Second, if the claimant medtss threshold, and there is no affirmative evidence
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity of [his] symptoms only by offering specific, clear, and convincing reasc
for doing so.”ld.

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed coursg
treatment; and (3) the claimant's daily activiti€amiolen80 F.3dat 1284. When
evidence reasonably supports either confirming or reversing the ALJ's decision
Court may not substitute its judgment for that of the Alakkett v. Apfell80

F.3d 1094, 1098 (9th Cir.199%ere, the ALJ found that the medically
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determinable impairments could reasonably be expected to produce the sympt
Mr. DePetroalleges; however, the ALJ determined thiit DePetrds statements
regarding intensity, persistence, and limiting effects of the symptoms were not
entirely credible. AR28.

The ALJ providednultiple reasons for discrediting MRePetro’ssubjective
complaint testimonyAR 28-29. Shefound that the evidentiary record does not
support the degree of limitations icteed by Mr. DePetro. AR 28.

First,despite having a severe impairment of hepatitis C, the record indica

he had an undetectable viral load by December 2010 after interferon treatment.

360. Subsequent follow ups show Mr. DePetro was consistently doing well afte
treatment. AR 3656. While Mr. DePetro testified to weakness due to his
treament, the record does not support disabling limitations but rather a pattern
improvement with regard to Mr. DePetro’s hepatitis C.

Mr. DePetro also alleged problems with his left foot, including numbness
following the surgical removal of a sarcomeéhis left leg, and that these problems
limited his ability to stand more than one hour. AR 28. To the contrary, the ALJ
pointedto chart notations from October 2011, one month after surgery, that
demonstrate Mr. DePetro’s extremities showed normal andafudie of motion in
all joints. AR 461. He was found to be neurovacularly intact at a follow up in

December 2011. AR 464. Again, his range of motion was within normal lichits.
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Inconsistency between a claimant’s allegations and relevant medical eviglance
legally sufficient reason to reject a claimant’s subjective testimbmyapetyan v.
Halter, 242 F.3d 1144, 1148 (9th Cir. 200These records support the ALJ’s
finding that Mr. DePetro’s subjective symptom testimony regarding his leg is ng
as sever as alleged.

Likewise, the record supports the ALJ’s findings that Mr. DePetro’s
limitations related to his mental impairments are not as severe as alleged. AR !
For example, his bipolar disorder was described as “very stable” in January 20
AR 364.During this visit, he was described as not anxious and negative for
anhedonia or suicidal ideatidil. He continuedo exhibit general stability with
regard to his mental impairments through June to September 2011, AR 376, 3§
435, and January 2012, AR 385. The record substantially supports the ALJ’s
conclusios regarding Mr. DePetro’s subjective mental impairment testimony.

B. The ALJ properly weighedthe medical opinion evidence
a. Legal Standard

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those

who examine but do not treat the claimant; and (3}ex@amining providers, those
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who neither treat nor examine the claimamster v. Chater81 F.3d 821, 830 (9th
Cir. 1996 (as amended)

A treating provider’s opinion is given the most weight, followed by an
examining provider, and finally a na@xamining providerld. at 80-31. In the
absence of a contrary opinion, a treating or examining provider’s opinion may f
be rejected unless “clear and convincing” reasons are proveted.830. If a
treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence
the record.’ld. at 83031.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making finding4agallanes v. Bower881
F.2d 747, 751 (9th Cir.9B9) (internal citation omitted). When rejecting a treating
provider’s opinion on a psychological impairment, the ALJ must offer more thar
his or her own conclusions and explain why he or she, as opposed to the provi
is correctEmbrey v. Bower849 F2d 418, 42122 (9th Cir. 1988).

b. Dr. Debra Brown, Ph.D.

Dr. Brownprovided aVashington Department of Social and Health

Services (“DSHS"psychological evaluation daeptember 24, 2009. AR 403..

She noted marked limitations in the ability to respond appropriately to and tolef
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the pressures and expectations of a normal work setting and in the ability to
maintain appropriate behavior in a work setting. AR 410.

The ALJ discounted Dr. Brown’s opinion because of a lack of longitudina
perspective by the provider. AR 30. The ALJ referenced that Dr. Brown stated
DePetro had “been seen at Brown & Associates by various providers since 20(
AR 405. The ALJ gave some limited weight to Dr. Brown’s opinion that Mr.
DePetro had “some cognitive and social latiins,” but not to the extent that they,
were disabling. AR 30.

While Dr. Brown acknowledged that Mr. DePetro had been seen by her
practice, there is no evidence that she has ever personally treated Mr. DePetrd
to preparing the evaluatiomhe recod is void of evidence of treatment by Brown
& Associates, other than Dr. Brown’s assertion that he had been seen since 2(
The ALJ need not accept medical opinions that are unsupported by objective
medical evidence, such as clinical notayliss v. Banhart, 427F.3d 1211, 1216
(9th Cir. 2005).

Additionally, because Mr. DePetmas seen by multiple providers, there is

no single professional that was able to provide a comprehensive analysis of Mf.

DePetro’s mental impairments, and the record does not suggest that Dr. Browr|
viewed records from other providesst best, Dr. Brown can piece together

through recordavailable to heand subjective testimony, and this is contradicted
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by more reliable review. For example, while Brown diagnoses PTSD basewl
the record, Dr. Donna Veraldi, Ph.D., the impartial medical expertraoik
importantly,the only doctor to review the entire record testified that “historically
there were references to PTSD without enough symptoms to justify that
diagnosis.” AR 7879. This is supported by the recoh ALJ may reject a
doctor’s opinion when it is inconsistent with other evidence in the reSesl.
Morgan v. Comm’r of the Soc. Sec. Admi69 F.3d 595, 66803 (9th Cir. 1999).

For the reasons stated, particularly because of the lack of objective medi
evidence to support the opinion, the Court does not find error with the ALJ’s
treatment of Dr. Brown’s opinion.

c. Dr. John Arnold, Ph.D.

Dr. Arnold also completed a DSHS evaluation on Noverbb2010. AR
41319. Dr. Anold found marked limitations in Mr. DePetro’s ability to function
within a work setting. AR 415. In this evaluation, he referred to borderline
intellectual functioning as “rule out” diagnosis. AR 414.

The only record that Dr. Arnold reviewed was the DSét& from Dr.

Brown previously detailed. AR 413. Thus, much of Dr. Arnold’s findings are
based on Dr. Brown'’s findingsshich the Court noted above weymperly
discounted by the AL¥Bee suprat 1315. Moreover, none of Dr. Arnold’s

findings were suppted by objective medical findingSeeBayliss,427 F.3d at
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1216(ALJ does not need to accept opinion that is unsupported by objective
medical evidence)'he ALJ reasoned that absent objective findings, the opinion
was based on subjective testimony, which the ALJ has properly found to be
unreliable See suprat pp. 912; see alsaGhanim v. Colvin763 F.3d 1154, 1162
(9th Cir. 2014YALJ may discount a treating provider’s opinion if it is based
largely on the claimant’s seféports and not on clinical evidence, and the ALJ
finds the claimant not credible

Dr. Arnold completed a second DSHS form on November 4, 2011. AR 42
26. On this form, he diagnosed borderline intellectual functioning “per Magnolia
which is again unsupported by medical evideisae Bayliss427 F.3d at 1216.
The ALJ properly discounted this opinion again for the lack of objective findingy
and the reliance on subjective testimony.

Finally, Dr. Arnold provided a third DSHS form on October 28, 2013. AR
489492. On this form, the findings in Mr. DePetro’s mental status examination
contradict Dr. Arnold’s opinions. Mr. DePetro’s thought process and content,
orientation, perception, condeation, abstract thoughts, insight, and judgments
were all within normal limits. AR 491. He was also described as cooperative a

congenialld. A discrepancy between a doctor’s recorded observations and

opinions is a clear and convincing reason for not relying on the doctor’s opinion.

Bayliss 427 F.3dat1216.
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Moreover, the Court notes that the ALJ did include significant limitations
the residual functional capacity regarding interaction with others on the job. AR
27. The ALJ based these on the opis of multiple doctors whose opinions Mr.
DePetro does not allege were given improper wehgjRt29-32.

VIII. Conclusion

Having reviewed the record and the ALJ’s findings, the Court finds the
ALJ’s decision is supported by substantial evidenceisfide fromlegal error.
Accordingly,IT IS ORDERED:

1. Plaintiff’'s Motion for Summary JudgmerECF No. 16 isDENIED.

2. Defendant’s Motion for Summary JudgmeBCF No. 20, is

GRANTED.

3. Judgment shall be entered in favor of Defendauck the file shall be

CLOSED.

IT IS SO ORDERED. The District Court Executive is directed to enter this Ordg
forward copies to counsel agtbse the file

DATED this 22ndday ofFebruary 2018.

s/Robert H. Whaley
"ROBERT H. WHALEY
Senior UnitedStates District Judge
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