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v. State Farm Fire and Casualty Company

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JOHN and PATTY WINDER,
husband and wife as assignees of
ARIEL GRUBB, a single person,
assignoy

Plaintiffs,
V.
STATE FARM FIREAND
CASUALTY COMPANY, a foreign

insurer licensed to do business in the
State of Washingtgn

Defendanh

D

NO. 2:16-CV-0393TOR

ORDERGRANTING DEFENDANT’S
MOTION FOR SUMMARY
JUDGMENT

Doc. 25

BEFORE THE COURT i®efendant’s Motion for Summary Judgment

(ECF No. 11) This matter was submitted foonsideration withoubral argument

The Court has reviewed the record and fiteein, and is fully informed. For the

reasons discussed below, the Defendant’s Motion for Summary Judgment (EC

No. 11) isGRANTED.
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BACKGROUND

Plaintiffs John Winder, Patty Winder, assigneedél Grubb brng this
actionagainst State Farm Fire and Casualty Company (State Farm) for bad fait
Insurance Fair Conduct Aetolation, breach of insurance contract, and Consumg
Protection Act violation. ECF No-2 at{{ 3-6. Defendants move for summary
judgmenton all claims. ECF No. 11.

FACTS

The followingfacts are not disputeddn November 9, 2012, Ariel Grubb
was involved in anotor vehicleaccidentwvhen Ms. Grublstruck Patty Winder
while she was crossing the straePullman, WashingtanECF Nos12 at 1 119
at 6. Ms. Grubb was driving a car owned by her father, David Grubb, and
insured by State Farm. ECF Nos. 12 at  3; 19 atMIr6 Grubb carried a
personal liability umbrella policy (PLUP) with State Farm. ECF Nos. 12 al19 4;
at 12. State Farm opened a claim under the auto liability policy on November
2012 after receiving notice of thecaeident. ECF Nos. 12 at  7; 487 8. In
October 2014, as part of its coverage investigation, State Farm reviewed if Ms,
Grubbqualified asan insured under the PLUP policy. ECF Nos. 12 at 1 14; 19 4
121. Under a PLUP policy, an “insured” means “you and your relatives whose

primary residences your household."ECF Na 122 at 6 (Ex. A)
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On November 14, 2015, Ms. Grubbnfirmed thatlse used her parents
address for mail as she was moving around various apartments while at veterir
school in Pullman, Washington. ECF Nos. 12 at 1 21; 19 atipat 2 (Ex. C).
She graduatkfrom college in May 2008, lived with her pareatsd inPortland for
a yearand therstarted veterinary school where shainly supported herself with
student loansld. She graduated veterinary school in May 2013 and moved to
Portland. Id.

OnDecembed, 2014 State Farndeniedcoverage to Ms. Grubb under the
PLUP policy. ECF No0.12-6 at 2-3 (Ex. E). In March and April 2015, State Farm
requested further information from Ms. Grubgeresponded that from 2009 to
2013she stayed at the Valleyford, Washing&mluress where her parents lived
during schobbreaks, part of the summer brea&sd would visit on weekends

ECF Nos. 12 at 1 2@8; 19 at 11 2229; 12-10 at 2 (Ex. I).She k@t her

belongings at her parexitiouse while she was traveling abroad and stayed ther¢

during her clinical year rotationdd. Ms. Grubbstated that she considered the
Pullmanaddress as her primary residenaoel her Valleyford address as her
permanent legal residence. ECF No.102at 3. Hr parents helped support her by
paying her car bills, health insurance, and gletine bills. ECF No. 12 at ] 29.

She financed her education and other living expenses with federal Idaris.

Grubbs parents stated that she was free to come and go, “provided she extenc
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some common courtesy about letting them kfiolBCF Nos. 12 at  31; 19 at §
31, 1211 at 2 (Ex. J).

On June 22, 2015, the Winddiled suit against Ms. Grubénd they entered
into a covenant judgment settlement. ECF Nos. 12 at 34339 at { 32, 39.
On September 16, 2016, a judgment was entered against Ms. iGthbamount
of $700,000. ECF No. 19 at 1 40. This case was filed on October 12, 2016 in
SpokaneCounty Superior Court. ECF No-Zlat 2. On November 10, 2016, State
Farm removed the case to this Court under 28 U.S.C. § 1332N&CB at Y 43.

DISCUSSION

Summary judgment is appropriate whémere is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of law.” F¢
R. Civ. P. 56(a) For purposes of summary judgment, a fact is “material” if it
might affect the outcome of the suit under the governing kamderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A material fact is “genuine” where the
evidence is such that a reaable jury could find in favor of the nemoving party.
Id. The moving party bears the initial burden of showing the absence of any
genuine issues of material fac@elotex Corp. v. Catretd77 U.S. 317, 323
(1986). The burden then shifts to the fimoving party to identify specific facts

showing there is a genuine issue of material fAciderson477 U.S. at 256.
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In ruling on a motion for summary judgment, the court views the facts, as
well as all rational inferences therefrom, in the light most favorable to the non
moving party. Scott v. Harrig 550 U.S. 372, 378 (2007). The court must only
consider admissible evidenc®rr v. Bank of America, NT & SR85 F.3d 764
(9th Cir. 2002). There must be evidence on which a jury could reasonably find
the plaintiff and a “mere existence of a scintilla of evidence in support of the
plaintiff’'s position will be insufficient.” Anderson477 U.S. at 252.

A. Valleyford and Pullman Residences

State Farntontends that it is cleds. Grubb’s primary residence was in
Pullman, but Plaintiffs argue she primarily resided at the Valleyford address. E
Nos. 11 at 5; 20 at 1dn Washington, interpreting an insurarpmicy is a
guestion of law wherthe policy is construed as a wholem. Star Ins. Co. v.
Grice, 121 Wash.2d 869, 874 (1993upplementedl23 Wash.2d 131 (1994)

The court will not modify a contract if the policy language is clear and
unambiguousld. If the language is fairly susceptible to two different reasonabl
interpretationsthen the court may apply extrinsic evidence to resolve ambiguitig
Id. at 874-75. If ambiguity remains, then the court will construe the contract
against the insureld. Here, the parties dispute whether “primary residence” is
ambiguous term. ECF Nos. 20 at 12; 23 at 5.

I
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1. Resident of the same household

Washington courtBave addressed how to deterntiresidence.” State
Farm Mut. Auto. Ins. Cov. Frounfelter 218 F. Supp. 3d 1215, 1218 (W.D. Wash
2016) (citingPierce v.Aetna Cas. & Sur. Cp29 WashApp. 32 (1981)). In
Pierce! the court outlined the relevant factors in determining who is a resident ¢
the same household{(1) the intent of the departing person, (2) the formality or
informality of the relationship between the person thieanembers of the
household, (3) the relative propinquity of the dwelling units, and (4) the existen
of another place of lodging.Pierce 29 WashApp. at 37438 (citation omitted).

The Courtconsiders th@&iercefactors below to determine Ms. Grubb’s
residence First, the parties dispute whether Ms. Grubb intended to depart

permanently from the Valleyford address. Ms. Grubb stated, “I considered the

1 State Farnargues thaPierceis not instructive because it involves the
residency of a child with divorced parents. ECF No. 23 at 3. Statedsas$

that the case does not address the policy language at issue here, arguing that
Piercefactorsare used to determine if one is a resident of the same houséthold.
at 34. Herethe term in dispute is “primary residencd&he Court notes the
importance othe word primary and will address it in the analysis belowfibds

the Piercefactors irstructive in determining residency.
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possibility of living there after graduation as well if | found suitable empéntm
within reasonable driving distance, but figured | would more likely be moving ol
on my own.” ECF No. 1120 at 3 (Ex. I).Therefore, it is more likely that Ms.
Grubbs did not intend to return to the Valleyford address. Second, the family \
close a Ms. Grubbwas free to come and go from the howbere she had a
bedroom Yet, Ms. Grubb’s parents stated that she was to let them know when
would be coming.ECF No. 1211 at 2 (ExJ). Third, the Valleyford address is
about85 miles from PullmanECF No. 124 at 3 (Ex. C). Ms. Grubb participated
in only three teaching hospitalinical rotations in Spokane; July 2nd to 5th,
November 5th to 8th and December 16, 2012. ECF N8.&128-29. At the

time of the accident, Ms. Grulgtayedn Valleyford from Monday through
Thursday while doing a clinical rotation in Spokane and teaghck to Pullman

on Friday the 9th of Novembeld. at29-30. Yet, this distance is much further
than the mere 15 mildesund as close iGeneral Motors Aceptance Corp. v.
Grange Ins. Ass’aited by Plaintiffs. ECF No. 20 at, %en.Motors Acceptance
Corp. v. Grange Ins. Ass’838 WashApp. 6, 11 (1984). Fourth, Ms. Grubb
entered intoyearlong leasea for the apartments shientedin Pullman. ECF No. 11
at 5. In 2012, her bank accounts, job applications, and bills listed her Pullman
address. Packages were delivered to her Pullman adthbledn.considering these

conflicting factors, it igpossiblethat the Valleyford address could be considered
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residenceof Ms. Grubb’s butregardlesshe Court does not find that it is her
primary residence as discussed below.

2. Primary residence

When words in a policy are undefined, courts look to the dictionary to
determine the common meaning of the woFdounfelter, 218 F. Supp. 3d at 1218
(citing Allstate Ins. Co. v. Peaslg¥31 Wash.2d 420, 425 (1997})ere,State
Farmemphasizes the terfprimary” as “first or highest in rank or importance,”
“chief,” or “principal,” as defined in Dictionary.com, MermaWebster.om, and
Oxford. ECF No. 11 at gitations omitted). Plaintiffs also found the definitions
above, along with “first in order of time or development” and “first in time;
earliest; primitive.” ECF No. 20 at 6 (citations omitted). Yet, the @adiffer in
their interpretation of these definitionState Farnfinds primaryto mean
“principal residence or where one mainly resides.” ECF No. 11 at 7. Whereas
Plaintiffs find that primary residence is “either her first residence in time or her
most important residence.” ECF No. 20 at 6.

Under the definitions of primargonsidered by both partiethe Court
concludes that the term is not ambiguous. The Court agrees with State Farm’s
interpretation that primary does not refer to a persingisresidence in time or
then everyone’s childhood home would be considered their primary residency.

This is not a reasonable interpretation in light of the policy as a whole. Primary
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best understood as the most important or where the person spestdsf her time.
Here, Ms. Grubb spent her time at her Pullman apartment where she attended
graduate schdo While she visited the Valleyford address and stayed there durit
some of the weekdays on her Spokane rotation, this was merely during oine rof
throughout her entire time at veterinary school. In considering all the evidence
alleged, the Court finds that Ms. Grubb stayed at the Pullman address for most
her time where she paid her own rent, school, and most of her living expenses
Accordimgly, the Court grants Defendant’s Motion for Summary Judgment as th
term primary residence is not ambiguous and refers to Ms. Grubb’s Pullman
apartment, meaning she is not considered insured under the PLUP policy.
B. Extra-Contractual Claims

State Farnallegesthat since Ms. Grubb is not an insured under the PLUP
policy, she has no ext@ntractual rights to assign to the Winders. ECF No. 11
10. Since the Winders are not insureds under the policyctmnot
independentlyassert the causes of action breach of good faith, InsurancaifF
Conduct Act (IFCA), oiwashington Consumer Protection Act (CPA) against Stg
Farm. Id. at 11.

Under the claim forbreach of duty of good faithndCPA, a third party
claimant has no right of action against an insurance company without an

assignment.Trinity Universal Ins. Co. of Kansas v. Ohio Cas. Ins., @86 Wash.
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App. 185, 201 (2013). The Washington Supreme Court rejgoied faithclaims
brough by third parties and found nothing in the CPA’s regulatory language tha
gave third party claimants the right to stii@ank v. State Farm Fire & Cas. Co.
105 Wash.2d 381, 393 (1986)he Court concluded that enforcement of these
rules on behalf of that parties should not be the province of individual third party
claimants, but the Insurance Commissioridr. Additionally, “[t]hird-party
claimants may not sue an insurance company directly for an alleged breach of
duty of good faith under a lialwi policy.” Dussault exel. WalkerVan Buren v.
Am. Int'l Gmp., Inc,, 123 WashApp. 863, 867 (2004) (citinfank 105 Wash.2d at
391). HereMs. Grubbis unable to assign her claims to the Windassshe is not
an insured under the policy. The Winslare then unable to assert their claims
directly againsttate Farnand so their causes of action under breach of good fa
and CPA are dismissed.

Under IFCA, ‘Any first party claimant to a policy of insurance who is
unreasonably denied a claim for coverage or payment of benefits by an insuret
bring an action in the superior court of this state to recover the actual damages
sustained.” RCW 48.30.015(1). A first party claimant is defined as “an individt
... asserting a right to payment as a coglgzerson under an insurance policy or
insurance contract.” RCW 48.30.015(4). “The purpose of IFCA is to protect

individual policy holders from unfair practices by their insurerBtihity
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Universal 176 WashApp. at 201 (citation omitted). The countTirinity
determined thatothing in the language t#CA gives third party claimants the
right to sue Id. The court bundCPA and IFCA comparable, concluding that
there is no reason to treat the claims differently with respect to assignaibvdity
claim cannot be asserted without assignméhtat 202-03. Here, Ms. Grubb is
unable to assign her IFCA claim because she is not a covered person under the
PLUPpolicy. As in the good faith and CPA claims, the Winders are unable to
bring the IF@ claim without assignment. Accordingly, the Court dismisses the
extracontractual claims as Ms. Grubb is not an insured and the Winders lack
standing.
ACCORDINGLY, IT ISHEREBY ORDERED:
1. Defendant’s Motion for Summary Judgment (ECF No. 1GRANTED.
2. All remainingmotions,deadlines, hearings, and trial #ACATED.
The District Court Executives directed to enter thiSrderand Judgment for
Defendantfurnish copies to counsedndCL OSE the file.
DATED October 20, 2017
il
“gx{m O fee

THOMAS O. RICE
ChiefUnited States District Judge
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